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ERRATA. 

Page  98,  line  17,  for  "cheque  "  substitute  '* promissory  note." 
„  130,  insert  as  marginal  note  to  the  Q^een  against  Black  Bob,  as 
follows : — The  prisoner  was  charged  with  an  assault,  with 
intent  to  commit  a  rape.  It  appeared  that  the  prisoner 
attempted  forcibly  to  have  connection  with  the  prosecu- 
trix, but  after  some  time,  during  which  the  prosecutrix  was 
successful  in  her  resistance,  the  prisoner  desisted,  without 
having  completed  the  capital  ofifence.  The  Judge  told  the 
jury  that  if  the  prisoner  at  any  time,  while  assaulting  the 
woman,  intended  at  all  events  to  have  connection  with  her, 
whether  she  would  allow  it  or  not,  he  was  guilty  of  the 
inteut  charged,  although  he  might  afterwards  have  left 
her  because  of  a  change  in  that  purpose;  and  he  asked 
the  jury  whether  the  prisoner  left  the  woman  because  of  a 
change  of  purpose,  or  because  he  believed  after  making 
the  attempt  that  he  could  not  succeed,  or  could  not  succeed 
without  a  greater  degree  of  violence  than  he  was  then 
willing  to  use.  The  jury  found  the  prisoner  guilty,  and 
answered  that  the  piisoner  intended  to  have  connection 
with  the  prosecutrix  nolens  oolenSf  and  that  he  desisted 
because  he  could  not  effect  his  purpose,  on  accoimt  of  her 
great  resistance.  Held,  sustaining  the  conviction,  that  the 
direction  was  right. 
,,  890,  lines  1-8,  for  the  paragraph  beginning  "But  the  aliena- 
tions," and  ending  "vests  in  him,"  substitute: — But  the 
alienations  which  come  within  the  8th  section,  although 
being  voluntary,  they  might  result  in  a  debt  to  the  insol- 
vent, if  insolvency  should  not  take  place,  yet,  upon  the 
insolvency  taking  place,  are  "declared  to  be  absolutely 
void."  The  transactions  will  thus — at  least  upon  the 
official  assignee  so  electing — be  avoided  ab  initio,  and  no 
debt  will  result  from  them  to  the  official  assignee,  but  the 
right  to  the  property  alienated  will  rest  in  him. 
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THE    SUPREME    COURT 


OT  •    ••    .' 


NEW  SOUTH  WALES, 

AT    LAW. 


1867. 
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>  • 
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Estate  of  Sptbb  (a).  Oolobw  a, 

ARLEYy  on  behalf  of  some  of  the  creditors  in  this  ^^e  JmoI- 
estaie,  moved  to  make  absolute  a  rule  nisi  calling  Amendment 
on  the  official  assignee  to  show  cause  why  he  should  not  ^y^  ^Nb^ V 
forthwith  file  a  plan  of  distribution.    The  assignee  has  hmstTaniferred 
been  allowed  further  time  by  the  Chief  Commissioner,  oommiMte n^^ 
but  it  is  submitted  that  he  has  no  authority  to  make  of  InsolTeot 
any  such  order.     The  4th  section  of  the  Insolvency  power  of 
Laws  Amendment  Act  of  1861  (6)  says,  that  "the  Chief  V^  *•  » 
Commissioner  of  Insolvent  Estates,  sitting  in    Insol-  Msipoe 
vency,  shall  have  all  the  authority  and  powers  of  a  Judge  fJJfftJJ,^^* 
of  a  Court  of  Record,  and  the  powers  and  jurisdiction  now  bis  acoounts, 
vested  in  and  exercised  by  the  Supreme  Court,  or  any  bis  plan  of  m- 
Judge  thereof,  in  or  in  respect  of  certain  matters  in  tribntton. 
insolvency,  that  is  to  say,  the  sequestration  of  estates,-—  ditutaimU^.  * 
the  release  of  estates  from  sequestration, — the  directing 
and  prosecuting  of  the  examinations  of  insolvents  and 
witnesses,  and  ordering  and  enforcing  the  production  of 
books  and  papers, — the  ordering  of  the  payment  of  divi- 
dends and  of  other  moneys    belonging    to  insolvent 
estates,— the  ordering  of  payments  by   an    insolvent 
becoming  able  to  satisfy  his  creditors  wholly  or  in  part, 
-—the  approval  of  accounts,— -and  the  confirmation  of 

(a)  Before  l^hm^  0.  J.,  Stargravi^  J.,  and  FmtMU,  J. 

(h)  85  Vic,  No.  S. 

V0L.7-A 
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_  *  •  • 

}W'        plans  of  di8fi1I)ution»  shall  be  and  the  same  are  hereby 
Bstate  of     transfe^rfi^  to  and  vested  in  the  Chief  Commissioner  of 
Insalyent  Estates,  subject  nevertheless  to  appeal,  txc^ 
TKiiL  Section  does  not  give  the  power  attempted  to  be 
.  ^ekercised,  and  the  present  application  therefore  has  been 
'  *  /made  to  the  full  Court. 


•  • 


♦. 


•. 


Stephen  contra.  The  Chief  Commissioner  has,  it  is 
submitted,  the  power  to  make  this  order.  This  smaller 
power  is  contained  in  the  much  larger  powers  specifically 
mentioned  in  the  section.  He  has  power  to  oonfirm 
plans  of  distribution,  and  therefore  to  enlarge  the  time 
within  which  they  must  be  filed.  He  can  order  the  pay- 
ment of  dividends,  and  therefore  postpone  the  time 
for  making  such  payment.  This  interpretation  is 
strengthened. by  the  6th  section,  which  places  the  official 
assignees  "in  all  respects  under  the  control  and  direction 
of  the  chief  commissioner.'*^ 

Stephen,  C.  J.  I  am  of  opinion  that  the  Chief  Gom- 
missioner  has  the  power  in  question.  So  that,  if  wrongs 
this  Court  should  have  been  applied  to  by  way  of 
appeal.  He  has  by  the  4th  section  every  power  **  in 
respect  of^  the  allowing  of  accounts  and  plans  of  distri- 
bution ;  and  by  the  6th  section,  the  assignees  are  *Vin 
all  respects^  under  his  direction.  Surely  then  he  has 
power  to  order  an  assignee  to  bring  in  his  accounts  and 
plan  of  distribution  ;  and,  if  so,  can  extend  his  time  for 
so  doing.  A  Judge  could,  under  the  Insolvent  Act, 
exercise  such  a  power.  Why  should  we  infer  that  it 
has  not  been  transferred  to  the  Chief  Commissioner? 
He  has  far  greater  powers  under  the  4th  section.  And 
it  is  not  the  assignee's  duty  to  bring  in  his  accounts  and 
plan  within  six  months,  if  further  time  be  allowed  him* 

Haboravb,  J.  I  do  not  think  that  the  power  in 
question  has  been  transferred  to  the  Chief  Gommis* 
sioner.  The  87th  section  enacts  that  the  assignees 
**  shall,  as  soon  as  may  be,  and  not  later  than  six 
months  after  their  appointment,  unless  upon  application . 
to  the  Supreme  Court  or  a  Judge  thereof,  upon  sufficient 


Smbb. 
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cauM  to  the  Batitfaction  of  the  Mid  Ck)urt  or  Judge,  i^^' 
further  time  be  given  for  that  purpose,  frame  aa  exact  Btute  of 
account  and  form  a  plan  of  distribution.^*  This  is  a 
dear  statutory  provision,  that  an  application  should  be 
niade  to  the  Court  or  a  Judge  thereof,  if  it  is  desired  to 
extend  the  time  beyond  six  months  for  framing  the 
accounts  or  plan  of  distribution.  The  object  of  the 
Insolvency  Laws  Amendment  Act  of  1861  was  to  trans- 
fer certain  specified  powers  to  the  Chief  Commissioner. 
Attempts  were  made  to  give  him  still  greater  powers ; 
but  these  attempts  were  resisted,  and  the  powers  in* 
.tended  to  be  transferred  were  limited.  The  power  of 
enlarging  the  time  for  filing  plans  of  distribution  seems 
to  me  to  be  a  very  large  power,  as  thereby  estates  may 
be  retained  in  the  Insolvent  Court  for  an  unlimited 
time.  The  Act  specifies  certain  powers  to  be  trans« 
ferred.  It  includes  those  powers,  and  therefore,  I 
think,  by  implication,  excludes  all  others.  The  iriten* 
tioD  of  the  6th  section  was  to  restraint  the  assignees, 
and  not  to  enable  the  Chief  Commissioner  to  give  them 
greater  license*  I  also  think  that  the  Court  ought  to 
resist  every  attempt  of  the  ofiicial  assignees  to  get  tree 
from  the  control  of  the  creditors.  The  object  of  the 
insolvent  law  is  not  that  the  estates  which  are  seques^ 
trated  should  fructify,  but  that  they  should  be  brought 
under  the  control  of  the  creditors* 

Faitcbtt»  J.  Construing  these  two  sections  together, 
I  think  it  clear  that  this  power  has  been  transferred  to 
the  Chief  Commissioner.  I  see  no  way  of  construing 
the  4th  section  without  coming  to  this  conclusion.  The 
object  of  the  enactment  was  to  transfer  to  the  Chief 
Commissioner  certain  specified  powers  which  had  been 
previously  exercised  by  the  Court  or  Judge^-these 
powers  being  rather  of  a  ministerial  than  judicial 
character.  The  power  here  exercised  is,  I  think,  **  in 
respect  of  *^  the  confirmation  of  a  plan  of  distribution. 
The  language  of  the  6th  section  also;  I  think,  supports 
this  construction. 

Rule  discharged^ 
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1867. 


September  13.  FosTBB  ogoimt  Hats8  and  others  (a). 

BvtlieOold  X\ECLARATION    for   that,   on   the   8rd   day  of 
25  Vic.  No!  4,  December,  in   the  year  1866,  at  the  Court  of 

•Jjy  C^ttrt^of  -^PP^^^  holden  at  Forbes,  in  the  colony  of  New  South 
Appeal  for  the  Wales,  under  and  by  virtue  of  the  provisions  of  the 

Slm"i!S  for  Go'^  F»«1«J*  Act,  25  Vic,  No.  4,  in  a  matter  then 

encroaching  depending  in  the  said  Court  at  the  suit  of  the  plaintiff 

may  be  «i*  against  the  defendants,  the  plaintiff,  by  the  conside- 

foroedbydU-  ration  and  judgment  of  the  said  Court  then  having 

tress  and  sale  ,-.  .  ,  ,.  i'^i_ii» 

oftheoffen-  lawful  cognizance  and  authority  m  that  behalf,  r^ 
lYllS^'"   covered   against  the  defendants  the  sum  of  £8&  as 

Dancer  pre-  o  .  •     • 

•eribed  bylaw,  damages  for  encroachment  on  the  claim  of  the  plaintiff 
ooTeryofany  ^J  ^he  defendants,  and  for  the  value  of  certain  gold 
peconiary  taken  by  the  defendants  from  the  plaintiff's  said  claim, 
fodged  bv  a  which  said  sum  of  money  the  defendants  were  by  the 
^aoe?  This  ^^  Court  adjudged  and  ordered  to  pay  to  the  plaintiff, 
Act  was  re-  and  said  judgment  or  order  is  still  in  full  force  and 
¥«?  JaourV  ""^^i^fi^d-  Averment,  that  the  said  cause  of  action 
1867.    Decla-  arose  within  the  jurisdiction  of  the  said  Court  of  Appeal. 

ration  on  an  ^^  j   •  .    i 

order  made         Demurrer  and  joinder. 

under  the  25 

aCon^or^^  Datjw  in  support  of  the  demurrer.     It  is  submitted 

Appeal,  on  the  that  no  action  will  lie  in  this  Court  on  a  determination) 

i866?fS"thJ''  awa^'d^  or  judgment  of  the  Gold  Fields'  Appeal  Court, 

P*ym«ntof  under  the  25  Vic,  No.  4.     In  WUUama  y.  Janes  {b)j 

fendant  to  the  which  decides  that  an  action  will  lie  upon  a  judgment  of 

S^whin^'  a  County  Court,  Aldersony  B.,  says,  "  where  it  is  a 

on  the  plain*  Court  which  has  been  created  by  statute  or  charter,  it 

aOer  stai^g  '"^y  ^^  Otherwise;  but  the  County  Court  is  an  ancient 

"that the de-  jurisdiction,   known  to  the  common  law.^    Henley  v. 

by  the  said  Soper  (c),  in  which  it  was  held  that  debt  lay  on  the 

Court  ad-  decree  of  a  colonial  Court  made  for  payment  of  the 

judged  and  ^  "^ 

ordered  to  pay 

the  said  sum  of  money  to  the  plaintiffi  and  the  said  judgment  or  order  Is  still  in  full 
force  and  unsatisfied/'^  averred,  "that  the  said  cause  of  action  arose  within  the  juris* 
diction  of  the  said  Court  of  appeal."  Seidy  on  demurrer^  that  the  plaintiff,  having 
by  the  repeal  of  the  Oold  Fields  Act  been  deprived  of  the  remedy  tor  enforcing  the 
order  prescribed  by  that  statute,  had  no  other  remedy  except  byiu)tion,  and  that, 
therefore,  the  action  would  lie. 

(a)  Before  St'phcn,  C.  J.,  Kargrwi^  J.,  and  Ch€$k$f  J. 
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balance  due  on  a  partnership  account,  was  decided  on        >a<^7» 

the  ground  that  otherwise  there  was  no  remedy  on  the       Fostbb 

judgment,  as  the  colonial  Court  could  not  enforce  its       hayis. 

decree  in   England.    The  seventeenth  section  of  the 

Gold  Fields  Act,  S25  Vic,  No.  4,  enacts  that  a  justice 

of  the  peace' being  a  commissioner,  and  certain  assessors, 

may  cause  any  gold  taken  or  removed  from  any  claim  to 

be  summarily  seized  and  delivered  to  the  person  en* 

croached  upon,  and  may  also  cause  the  whole  or  any 

part  of  the  damages  sustained  by  the  encroachment,  to 

an  amount  not  exceeding  d?100,  *Mo  be  paid  by  the 

person  so  having  encroached  or  trespassed,  to  be  re* 

covered  by  distress  and  sale  of  the  goods  and  chattek  of 

such    person  in  manner   prescribed    by  law  for  the 

recovery  of  any  sum  adjudged  by  justices  of  the  peace 

as  a  pecuniary  penalty  or  compensation :  Provided  that 

no  person  shall  be  imprisoned  for  default  in  payment  of 

such  damages  for  a  longer  period  than  three  months.^ 

The  thirty-first  section  enacts,  that  "any  lawful  decision, 

order,  or  award  of  the  Oourt  of  Appeal  shall  be  enforced 

as  by  this  Act  provided  for  enforcing  the  decision  of  a 

justice  of  the  peace  being  a  commissioner,  or  as  by  law 

now  provided  for  enforcing  any  order  or  award  of  justice 

in  their  summary  jurisdiction.^^    It  is  submitted,  as  the 

statute  says,  that  the  award  or  order  shall  be  enforced  as 

a  conviction  or  order  of  a  justice  of  the  peace  is  enforced, 

that  the  plaintiff  has  no  other  remedy ;   Simpson  v. 

Rodd  (a),  GreviUe  v.  Bird  (6).    But  the  Gold  Fields 

Act,  9B  Vic,  No.  4,  is  repealed  by  the  80  Vic,  No.  8, 

which  came  into  operation  on  the  1st  January,  1867. 

The  order  sued  upon  was  made  on  the  8rd  December, 

1866.    It  is  submitted  that  this  repeal  has  destroyed  the 

determination  itself  as  to  proceeding  on  it.    Nothing 

more  after  the  repeal  can  be  done.    The  plaintiff  had 

the  month  of  December,  during  which  he  might  have 

enforced  this  order  by  distress  and  imprisonment,  which 

are  the  specific  remedies  provided  by  the  statute. 

Darley  in  support  of  the  declaration.    Since  nothing 
can  be  done  under  the  Act  now  repealed,  the  plaintiff 

(a)  6  Sup.  Ct  R.,  0.  L.  1.  (b)  6  Sup.  Gt.  IL,  0.  L.  953. 
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ISflT*        has  no  remedy  except  by  action  on  the  judgment,  which 
KoixiB      still  remaint  in  force.    But  no  proceeding  (not  com- 
wat^.       menced  before  the  repeal  of  the  Act)  can  be  had  on  it 
under  the  Act.    Is  the  successful  party,  therefore,  with- 
out any  remedy  ?    The  repeal  of  the  statute  does  not 
affect  the  validity  of  this  order.    But  no  recourse  can 
be  had  to  the  repealed  statute  in  order  to  enforce  the 
order.    As  Lord  Campbell  says,  in  it.  v.  Denton  (a), 
**  after  the  repeal  of  a  statute,  what  has  been  done  under 
it  is  valid,  biit  you  cannot  any  longer  make  use  of  that 
statute.^    And  Coleridge^  J.,  says,  *<  the  proceedings  are 
before  the  Court,  and  are  at  a  stage  when  the  question 
arises  whether  a  particular  step  can  be  justified.     It  can 
be  justified  only  by  an  Act  of  parliament,  and  that  Act 
is  repealed  without  any  saving,    l^hen,  can  the  Court 
for  tlie  present  purpose  take  notice  of  the  repealed  Act  ? 
The  answer  is,  that  what  has  been  done  and  perfected 
cannot  be  disturbed  ;  but,  if  you  want  assistance  from 
the  statute  for  a  further  purpose,  as  that  of  giving 
judgment,  you  cannot  now  have  it.    Lord  Tenterden 
says,  in  Surteea  v.  Ellison  (ft),  <  it  has  been  long  estab- 
lished, that,  when  an  Act  of  parliament  is  repealed,  it 
must  be  considered  (except  as  to  transactions  past  and 
closed)  as  if  it  had  never  existed.*^    This  decision  fol- 
lowed JR.  v.  Mawgan  (c).     la  that  case,  under  the  IS 
Oeo.  III.,  c.  78,  a  magistrate  presented  the  inhabitants 
of  a  parish  for  non-repair  of  a  highway,  and  the  pro- 
ceedings having  been  removed  into  the  Queen's  Bench, 
the  defendants  pleaded,  and  issues  of  fact  were  joined, 
and  a  verdict  found  against  the  defendants.    The  issues 
had  been  joined  before,  but  tried  after,  the  day  on  which 
the  0  and  6  W.  IV.,  c.  50,  repealing  the  IS  Geo.  IIL, 
c.  78,  came  into  operation.     The  Court  arrested  the 
judgment,   on   the   ground    that  the  power  to   give 
judgment  upon  a  magistrate's  presentment,  made  under 
the  IS  Geo.  III.,  c.  78,  was  gone.    The  Court  derived 
its  pow^  to  give  judgment  from  the  statute  which  was 
repealed.    So  also  in  Kay  v.  Goodwin  (d),  where  the 

(a)  IS  Q.  B.  761.  {b)  S  R  &  C.  15% 

(e)  S  A.  &  K.  496.  {d)  6  Biog.  676. 
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proceedings  under  a  commission  of  bankruptcy  weri  not  ^807«. 
enrolled  until  after  the  repeal  of  the  statute  prescribing  Fosrsa 
their  enrolment^  they  were  held  to  be  inadmissible  in 
evidence.  Tindal^  C.  J.,  there  says,  *<  I  take  the  effect 
of  repealing  a  statute  to  be  to  obliterate  it  as  completely 
from  the  records  of  the  parliament  as  if  it  had  never 
been  passed ;  and  it  must  be  considered  as.a  law  that 
never  existed,  except  for  the  purposes  of  those  actions 
which  were  commenced,  prosecuted,  and  concluded 
whilst  it  was  an  existing  law.  It  follows,  therefore,  that 
this  statute  having  been  repealed  by  the  6  G.  IV«»  the 
power  of  enrolling  under  the  5  G.  II.  has  perished  with 
that  Act.^  An  action  on  the  judgment  is,  therefore,  the 
only  remedy  left  to  the  plaintiff. 

Dami  in  reply*  The  plaintiff  is  not  without  remedy. 
He  can  proceed  tinder  JervU*  Act,  11  and  IS  Vic,  c. 
43,  which  is  in  force,  although  the  Gold  Fields  Act  of 
1861  is  not*  In  Kay  v.  Goodwin^  Tindak  C  J.,  after 
stating  that  as  to  any  supposed  hardship  on  the 
assigneesi  the  law  requiring  enrolment  continued  up  to 
the  time  of  the  passing  the  Act  which  repealed  it,  says, 
^  and  if  they  did  not  think  proper  to  have  recourse  to  it, 
to  preserve  these  muniments  which  they  say  are  material 
to  ascertain  the  rights  of  the  bankrupts  against  other 
claiimants,  I  can  only  apply  to  them  the  old  maxim, 
YigUafUibuB^  non  dormi$nHbus  jura  aiAveniunt  It 
seems  to  me,  it  is  their  own  fault,  that  any  omission  has 
affected  them.^  So  here  the  plaintiff  has  allowed  the 
time  to  pass  during  which  he  could  have  proce^ed  on 
this  order. 

Stsphsn,  C.  J.  I  do  not  think  that  any  proceeding 
on  this  order  could  be  taken  under  Sir  John  Jervia*  Act, 
for  that  would  be  in  efiect  to  sanction  a  procedure  not 
commenced  until  after  the  repeal  of  the  old  statute. 
But  the  plaintiff  having  been  deprived  of  that  remedy, 
has  now  no  other  remedy  except  by  action ;  and  I  am  of 
opinion  that;  consequently,  the  action  will  lie.  The 
judgment  is  in  force.    It  is  equivalent  to  a  judgment  of 
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^^^'  a  foiiign  tribunal)  and  the  plaintiff  has  no  other  remedy 
FomR  unless  be  can  sue  upon  it.  He  has  a  right  which  has 
never  been  destroyed ;  and  be  can,  it  seems  to  me, 
enforce  it  in  this  way.  It  is  analogous  to  the  case  of  a 
conviction  for  a  penal  offence,  which  has  not  been 
enforced  by  the  inferior  tribunal ;  but  which,  when  .>re- 
moved  by  certiorari  into  the  Queen's  Bench,  that  Court 
will  enforce.  Where  there  was  a  dispute  as  to  which  of 
two  sheriffs  was  bound  to  execute  a  capital  sentence,  the 
record  was  removed  into  the  Queen^s  Bench ;  and  that 
Court  directed  its  own  officer  to  see  the  sentence  of  the 
law  carried  into  effect  (a). 

Habobatsi  J.  The  fourth  section  of  the  Acts 
Shortening  Act,  S2  Vic,  No.  12,  enacts  that  the  repeal 
of  a  statute  shall  not  affect  any  civil  proceeding  pre- 
viously commenced  under  the  same;  but  every  such 
proceeding  may  be  continued,  and  everything  in  relation 
thereto  be  done,  in  all  respects  as  if  the  enactment  con- 
tinued in  force.  But  I  do  not  think  that  enforcing  this 
proceeding  under  the  11  &  12  Vic,  c  48,  would  be  a 
continuing  of  a  proceeding  within  this  section  of  the  Acts 
Shortening  Act.  For  the  proceeding  to  enforce  the 
order  would  be  a  subsequent  step,  and  under  another 
and  distinct  statute.  The  order  seems  to  me  to  be  like 
the  judgment  of  a  foreign  Court;  and  the  demurrer, 
therefore,  must  be  overruled. 

Chkbkx,  J.9  concurred. 

Judgment  for  the  plaintiff. 


(•)  Sse  S.  T.  Gartide,  2  A.  ft  B.  966 ;  i?.  y.  Antrobm,  Id.  788. 
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Ea  parte  Budd  (a).  September  8. 

In  re  Gbace,  administratrix. 

TiVTLER    moved  for  an  atUchment  against  the     Auadminii- 
"^     respondent,    an    administratrix,    for  not    filing  married  did 
accounts  (or  sufficient  accounts)  pursuant  to  the  charter  "*okfi*«prop*r 
and  an  order  of  this  Court.     She  is  now  married,  but  ber  adminii- 
was  a  widow  when  appointed  administratrix.     And  she  JSlSt  uuhe 
has  not  filed  (and,  it  is  sworn,  will   not  file)   proper  charter  of 
accounts  of  her  administration  while  a  widow,  although  brder  oMhe^ 
her  sureties  in  the  administration  bond  have  been  for  Court,  with 

,  ,  .  /.        1       1         /.       -  ,         which  order 

nearly  two  years  endeavouring,  for  the  benefit  of  her  the  had  been 
family,  to  induce  or  compel  her  to  do  so.  She  has  made  no  2r?(3'*HaTinff^ 
affidavit,  and  transmitted  no  excuse ;  and  she  appears  made  co  snf- 
to  admit  that  she  has  acted  without  restraint  from  her  f<^^heruegle^ 
husband,  by  having  recently  filed. some  accounts,  which  •*»  attachment 
are  incomplete.     She  has  been  personally  served  with  agaimther 
the  order,  and  there  is  evidence  of  repeated  previous  jJJ^'wubstand- 
demands.  It  would  appear  from  £unyan  v.  Jlfor^tm^ (ft),  tme  {Bar* 
cited  in  Williams  on  Executors  (c),  that  an  attachment  (||]|^|^\ 
can  be  granted  against  the  wife^  after  an  order  has  been 
obtained  that  she  answer  separately,  and  that  she  has  had 
notice  of  the  motion  for  that  order.    Baker  v.  Baker  (d) 
i.  a  distinct  authority.    There  an  administratrix  was 
cited  to  bring  in  an  account  and  file  an  inventory.  After 
service  of  the  citation  she  married.  Not  having  brought 
in  an  account  or  filed  an  inventory,  an  attachment  was 
issued  against  her.    Sir  C  Creeswell  saying,  ^<you  may 
take  an  attachment  against  her,  not  against  her  hus- 
band.   He  is  responsible  for  her  debts,  but  not  for  her 
deIinquencie8•*^    In  Larkin  v.  Marshall  (e),  the  Court 
of  Exchequer  refused  to  discharge  a  married  woman 
arrested  under  a  ca.  sa.y  although  she  had  no  separate 
jNToperty,  following  the  principle  acted  upon  in  Beynon 
V.  Janee  (/). 

(a)  Before  SUphen,  C.  J.,  JIargrave,  J.,  and  Cheekt,  J. 
(»)  Hadd.  &  Qeld.  878.  (e)  p.  1886. 

(d)  2  Sw.  ^  Tr.  890;   29  L.  J.  P.  &  M.  138. 
(#)  4  BzQk  804.  (/)  1&  M.  &  W.  666. 
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**^^*  Davis^    as    amicus    curias^    releireu   tu  Uodd   and 

Ex  parte      Btooke^s  Court  of  Probate  (a),  Harris  v.  Bradbury  (6)» 
^^^'        and  to  Cooies*  Practice  of  the  Court  of  Probate  (c). 

Stsfhbn,  C.  J.  Under  all  the  circumstances,  and  on 
the  autliority  of  Baker  t.  Baker^  I  think  the  attachment 
now  moved  for  ought  to  issue  against  the  respondent. 
Is  a  widow  who  has  been  made  the  administratrix  of  her 
deceased  husband^s  property  to  be  allowed  to  absolve 
herself  from  fulfilling  her  obligations,  it  maj  be»  to  her 
children  by  marrying  again ;  or  to  throw  upon  her 
second  husband,  who  may  know  nothing  about  it,  the 
responsibility  of  her  misconduct?  There  is  (he  authority 
of  Sir  Cresdwell  Cresstoell^  that  an  attachment  can  issue 
against  a  married  woman  in  a  case  like  this ;  and  with- 
out that  authority  I  should  have  been  influenced  by  the 
consideration  that  cases  of  this  kind  are  not  very  un- 
frequent. 

Haboratb,  J.  I  think  that  this  order  ought  not  to 
be  made.  There  are  other  ample  remedies,  and  there 
need  therefore  be  no  failure  of  justice.  Proceedings  can 
be  taken  against  her  bondsmen,  and  the  CoUrt  of  Equity 
is  open.  The  Ecclesiastical  Courts  never  claim  the 
power  which  this  Court  is  now  asked  to  exercise.  Baker 
v.  Baker  is  not  in  point,  for  Sir  Cresatoell  Cresswell  was 
there  acting  under  a  statute  which  gave  him  the 
authority  in  question.  I  think  the  husband  ought,  in 
the  first  instance,  to  be  attached,  and  not  the  wife,  until 
.  he  shall  have  shown  that  he  cannot  compel  her  to  com- 
ply with  the  order  of  the  Court.  Nichols  v.  Ward  (d) 
shows  how  carefully  a  Court  of  Equity  endeavours  to 
protect  the  rights  of  a  married  woman..  Here  it  appears 
that  the  administratrix  has  filed  accounts,  although  not 
in  accordance  with  the  statute. 

Chexkx,  J.  I  think  the  order  ought  to  go.  The 
administratrix  is  only  ordered  to  file  the  accounts  as  to 
her  administration,  and  not  to  pay  any  money. 

la)  p.  840.  (b)  a  Sir.  &  Tr.  459. 

(«)  4th  tcL,  249.  (J)  S  MoK.  *  0. 1491 
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Butler  asked  that  the  respondent  should  be  ordered        l^<^7' 

to  pay  costs.  Ex  parte^ 

BODB. 

Stxphvn,  C.  J.    We  refuse  to  make  any  order  on  the 
wife  for  costs.    For  where  is  she  to  get  the  money  ? 


JBaf  parte  Logan.  Ssptember  5. 

CfTEPHEN  moved  to  rescind  an  order  oi  Hargrave^  Uvio****^"?^ 
^    J.,  referring  any  attorney's  bill  to  taxation.    The  in  %  s^ned 
attorney,    Mr.    tfrenan,'  had   sued   the    applicant  in  Ji^june?^ 
the  Maitland  District  Court,  for  professional  services  in  forsenriees 
matters  connected  with  the  District  Court  and  Insolvent  ^'iSl^lsSs^ 
Court,  from  May,  1868.     He  had  sent  in  a  signed  bill  ^  ***^|?f-y 
in  June,  1866,  for  jPIS*  17s.  6d.— of  this  ^67  had  g^Se^?  ' 
been  paid;    and   in  October,  1865,  a  summons  had  ^Sftridi'cwt 
issued  out  of  the  District  Court  for  the  balance,  £&I  fur  the 
18s.  4d.  The  case  came  on  in  November,  when  a  verdict  JJoJJSw 
was  returned  for  the  plaintiflF  for  £60.     It  was  alleged  IBSS,  tho 
that  this  verdict  had  been  obtained  by  the  unauthorised  on,  when  a 
consent  of  the  applicant's  (defendant)  attorney,  Mr.  IJJ^^T" 
Thompson ;  but  this  latter  allegation  was  wholly  denied  £so.   It  waa 
by  Mr.  Thompson^  who  said  that  he  had  been  instructed  ^^  TwdlST^ 
to  defend  the  action  too  late  to  be  able  to  file  any  de-  bad  Iwen  ob. 
fence ;  that  he  had  not  at  that  time  received  sufficient  in-  uJ^orls^^ 
instructions  to  enable  him  to  defend  the  action ;  and  that  ^°*^*  ^f  ^^ 
although  some  of  the  items  were  taxable,  they  might  have  attomej;  Imt 
been  explained  by  the  attorney.    He  did  not,  however,  *^^*i/®* 
ask  for  an  adjournment.    Execution  had  issued  on  the  peered*  hov« 
11th  December  following;  and  a  small  amount  of  it  was  SJ^it^l^ey 
realised  in  March,  1866.    A  second  execution  issued  in  did  not  nn- 
February  or    March,  1867,   when,  as   the   applicant  oUe^ 


alleged,  his  property  had  been  sacrificed  at  the  sale,  that  be  did 
mi.  ^        fj  !.•  J  •  *•     noteaUtbe 

The  property  sold  on  this  second  occasion  was  certain  deftodant, 

or  aak  for 

an  a4joQrnment.  Execution  iesued  in  December,  and  a  small  amount  was 
lealUed  in  March  186Sr  A  second  ezeontion  issued  in  March  1867,  when  bj  the  talo 
of  some  land  enongh  was  realised  to  satisfy  the  Jodgment.  A  Judge  in  Chambers  ba\b» 
ordered  the  bill  to  be  referred  to  taxation,  on  the  ground  that  there  were  special  cir* 
tnmstanees  within  the  meaninff  of  the  18  Vic,  No.  81,  a.  S,  the  Oonrt  {SUph$n^  QJS^ 
MmiiHmti)  refbsed  to  reeoind  toe  order. 
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^8gr.  land  which  was  sold  for  ^176.  Of  this,  it  appeared 
Bx  parte  £60  had  been  paid  over  to  Mr.  Brenan  in  satisfaction 
of  his  judgment,  and  ^100  still  remained  in  the  Begis- 
trar*8  hands-^the  residue  having  been  expended  in  costs. 
The  land  was  alleged  by  the  applicant  to  be  worth  £9B0. 
It  is  submitted  that  there  are  here  no  special  circum- 
stances to  entitle  the  defendant  to  have  his  bill  of  costs 
XSL%ed  within  the  proviso  to  the  second  section  of  the 
Attorneys^  Act  (a).  That  section,  after  providing  for 
the  reference  to  taxation  after  the  expiration  of  a  month 
in  certain  cases,  enacts  <*that  no  such  reference  as  afore- 
said shall  be  directed  upon  an  application  made  by  the 
party  chargeable  with  such  bill,  after  a  verdict  shall 
have  been  obtained,  judgment  signed,  or  a  writ  of 
inquiry  executed  in  any  action  for  the  recovery  of  the 
demand  of  such  attorney  or  executor,  &c.,  or  after  the 
expiration  of  twelve  months  after  such  bill  shall  have 
been  delivered,  sent,  or  left  as  aforesaid,  except  under 
special  circumstances,  to  be  proved  to  the  satisfaction  of 
the  Supreme  Court  or  a  Judge  thereof,  to  whom  the 
application  for  such  reference  shall  be  made.^  The  pro- 
ceedings in  the  action  itself  cannot  be  such  circum* 
stances ;  In  re  Whicker  (6).  Pollock,  C.B.,  says  that 
the  special  circumstances  ^*  should  be  some  new  matter 
which  has  come  to  the  knowledge  of  the  party,  who 
should  show  that  he  has  used  due  diligence  in  applying 
to  the  Court  on  learning  it  ;^  and  Parke,  J9.,  intimates 
that  the  application  must  be  made  <<  within  the  four 
days  allowed  to  set  aside  a  verdict.^^  It  is  not  sufficient 
to  show  circumstances  known  to  the  defendant  before 
action.  The  action  itself  is  the  proper  opportunity  for 
availing  himself  of  such  circumstances.  If  the  plaintiff 
bad  issued  execution  at  once,  it  would  not  have  such  a 
circumstance.  How  can  the  plaintiff  be  responsible, 
because,  as  he  alleges,  the  applicant  was  misled  at  the 
trial  by  his  own  attorney  !  It  is  also  said  that  the  land 
sold  under  the  second  writ  did  not  realise  what  it 
ought  to  have  done;  but  what  can  Mr.  jffrenan  have  to 
do  with  that  ?  and  how  can  it  be  a  special  circumstance 

(a)  n  Yio.,  XTa  S8.  (6)  18  M.  *  W.  649. 
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Bear.  416  ;  U  L.  J.  Ch.  215. 
De  G.,  M.  &  a.  108 ;  22  L.  J 
(i)  •  Ezoh.  210.  (A)'32  L.  J.  Ch.  100. 

(0lD.AL.6ei 


16.  W]  22  Dear.  177. 

.  J.  Oh.  670.    (/)  16  BeaT.  83. 

Ih)  32  L.  J.  Ch.  1( 
;  18  Ii.  J.  Q.  B.  28. 
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endding  the  defendant  to  have  his  biU  Uxed  ?  A  like  M^^- 
power  of  reference  after  payment  is  given  by  the  tenth  Bs^parte 
section,  if  the  special  circumstances  of  the  case  shall 
require  it.  The  rule  is  thus  laid  down  by  Lord  Justice 
Turner  in  Ea  parte  Walker  (a),  **  but  I  understand 
and  collect  from  the  cases  upon  this  subject,  that  the 
general  rule  is  now  considered  as  perfectly  well  settled  ; 
that  upon  an  application  to  tax  a  bill  of  costs,  it  must 
be  shown,  either  that  there  has  been  what  is  called 
undue  pressure  and  overcharge,  or  that  there  has  been 
overcharge  amounting  to  fraud  C  R^  Abbott  (6),  JBe 
WM  (c),  Re  Ranee  (d),  Ex  parte  Barton  (e).  Re 
Mash  (/).  These  cases  show  that  there  must  be  undue 
pressure  and  clear  overcharge.  But  here  there  were 
neither.    The  matter  has  passed  in  rem  judioatam, 

Sahmone  showed  cause.  The  Court  will  not  rescind 
the  Judge^s  order,  unless  it  is  clear  that  the  Judge  was 
wrong.  This  is  a  mere  matter  of  discretion.  The  de- 
fendant is  an  ignorant  and  poor  man.  The  Courts  of 
common  law  have  not  considered  themselves  bound  by 
the  principles  laid  down  in  the  decisions  by  the  Courts  of 
equity ;  In  re  Dearden  {g).  There  was  great  oppression 
in  the  mode  of  levying ;  first,  in  taking  part  only  of  the 
defendants  cattle ;  secondly,  in  waiting  twelve  months 
before  further  proceeding ;  and  thirdly,  in  seizing  and 
telling  all  the  defendant's  land.  [Stephen^  0,  J.  How 
was  the  plaintiff  accountable  for  that  ?]  What  injury 
can  Brenan  suffer  by  the  course  pursued  ?  If  it  is  a  fair 
bill,  there  can  be  no  objection  to  its  being  taxed.  He 
referred  to  Ew  parte  Tosland  (A),  and  Binns  v.  Hey  (i). 

Stephen  in  reply. 

Stxphsn,  C.  J.  I  think  that  here  there  were  no 
special  circumstances  within  the  meaning  of  the  statute, 
and,  therefore,  that  the  Judge's  order  is  not  sustainable. 

29L.J.  Ch.  681.  (^  28  L.  J.  Ch.  966. 
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Ijooav. 


1W>  In  all  the  cases  quoted,  the  special  circumstances  sprang 
Ex  parte  out  of  the  bill  itself,  or  were  connected  with  the  payment 
of  that  bill.  In  DeardetCa  case  (a),  Praiiy  B.,  says,  **  I 
think  the  presumption  fairly  arises  that  the  money  was 
paid,  upon  the  understanding  that  the  bill  was  to  be 
taxed.  But  if  that  was  not  so,  I  am  very  much  disposed 
to  think  that  there  ought  to  be  no  rule,  on  the  ground 
that  this  payment  was  money  extorted  from  the  client,  who 
could  not  help  himself.^  So  in  Ea  parte  Tosland  (6), 
the  attorney  admitted  that  a  certain  amount  would  be 
taxed  off,  but  refused  to  deliver  the  papers  unless  the 
larger  amount  was  paid.  But  even  assuming  that  the 
property  levied  upon  has  been  sacrificed,  although  I 
sympathise  with  the  client,  I  do  not  see  what  the 
attorney  has  to  do  with  it,  and  I  do  not  think  it  a  special 
circumstance  within  the  meaning  of  the  statute.  It  has 
no  reference  to  the  payment  of  the  plAintiflTs  bill. 
Neither  can  I  see  that  the  alleged  misconduct  on  the 
attorney  employed  by  the  defendant  id  such  a  circum- 
stance ;  for  what  had  the  plaintiff  to  do  with  that  ?  The 
application  is  also  too  late.  Why  should  the  defendant 
be  heard  after  the  lapse  of  above  eighteen  months  after 
the  verdict  ?  Why  did  he  not  apply  before  ?  I  cannot 
see,  therefore,  any  special  circumstances;  and  I  do  not 
think  that  the  Judge  had  the  power  to  make  the  order 
complained  of. 

Haboravb,  J.  I  think  that  the  case  is  one  of  great 
and  undue  pressure,  and  that  my  order  was  right.  What 
are  special  circumstances  must  have  reference  to  each 
particular  case.  When  the  verdict  was  taken,  a  re- 
duction of  £7  wes  allowed  by  the  plaintiff!  There  is, 
therefore,  an  admitted  overcharge.  There  were  two 
levies;  the  first  on  a  portion  of  the  cattle,  and  the 
second  on  the  land.  Were  these  harrassing  proceedings 
necessary  ?  I  think  there  was  an  undue  pressure  upon 
an  ignorant  man  by  an  attorney  of  this  Court,  and  th^t 
the  case  is  within  the  statute. 

FAUcETt,  J.  The  Court  has  nothing  to  do  on  this 
application  with  the  alleged  pressure  arising  from  the 

(a)  9  Bxeh.  S16.  {b)  82  L,  J.  Ob.  lOa 
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LoOAir. 


double  levy,  or  with  the  alleged  sacrifice  of  the  property.  ^fi^* 
But  I  think  there  are  special  circumstances  in  this  case,  ^_V^ 
and  that  the  order  therefore  was  right.  The  circum- 
stances at  the  trial  fairly  justified  a  reference  to  taxation. 
It  appears  from  the  affidavit  of  Mr.  Thompsonf  the 
gentleman  employed  by  the  defendant  at  the  trial,  that 
he  was  instructed  too  late  to  be  able  to  file  a  defence ; 
and  that  he  had  not  at  that  time  received  sufficient  in- 
structions to  enable  him  to  defend  the  action.  Under 
such  circumstances,  Mr.  Thompson  ought  to  have  asked 
for  an  adjournment;  instead  of  which  he  went  to  trial, 
unprepared  as  he  was.  He  did  not  call  the  defendant 
or  any  witness,  and  a  verdict  was  obtained  for  the  whole 
amount  claimed,  less  the  £7.  I  think,  therefore,  that 
the  defendant's  attorney  in  the  District  Court  did,  in 
effect,  not  defend  the  action,  or  endeavour  in  any  way  to 
get  the  bill  taxed  as  he  ough^  to  have  done  ;  and  I  con* 
sider  that  the  great  lapse  of  time  after  the  verdict  is, 
under  the  circumstances,  no  bar. 

Application  dismissed  with  costs  (a). 


Bakbb  against  Nixon.  September  la 

CfALOMONS  moved  to  set  aside  a  judgment  and  an  j?**^'*'* 

^^     order  by  Stephen^  C.  J.,  authorising  it  to  be  nuinoeofitt 

entered  up  on  an  award  made  in  pursuance  of  an  order  ^^^^^'^^ 

of  reference  made  at  the  trial,   and  the  verdict  then  sodibeTerdiet 

taken,  on  the  grounds  of  irregularity — first,  the  order  UaWeiodoty, 

of  reference  should  have  been  made  a  rule  of  Court.  •*  *>*  eveou 

On    this   point    Lee  v.  Lingard  (6),    Borrowdale  v.  meat  under* 

JBUchiner  (c),    Kirkus  v.  Hodgson  (d),    Cromer  v.  Sns65°and^ 

Ckurt  (e),  and  Russell  on  Awards  (/)  were  cited.     In  cannot  U  naad 

Bennett  v.   Watson  (g)  the  award  was  under  a  com-  JJi^ntiT' 

pulsory  order  of  reference  made  under  the  sections  of  the  atnmped ;  and, 

Common  Law  Procedure  Act  of  1854,  which  are  not  in  ^bm^Jo^f* 

force  here.    Secondly,  the  award  is  not  stamped.    But,  ^^^  ^  ^ 

•^  r  »  entered  np  oo 

an  onataippsd 

(•}  See  Ikvine  v.  McJBean^  4ib  May,  1859.  award  eomade^ 

[h)  1  East  400.  (0  3  B.  &  P.  244.  tbe  Court  md 

\d)  8  Taunt  733.  {e)  15  M.  ft  W.  310.  tkeJndgiDSiii 

'  ^)  Part  m,  oh.  8,  s.  1.  (g)  29  h,  J.  Ex.  357.         aiidti 


16  SUPBBMS  COURT  BEP0BT8. 

mr.        until  stamped,  it  cannot  be  filed;  Semple  v.  NichoU 
Baub       9(m  {a). 


T. 


Butler  contra.  A  verdict  was  taken  **  subject  to^  the 
award,  and  the  award  when  made  becomes  substituted 
for  the  verdict*  Therefore,  the  officer  alters  the  minuted 
verdict  by  the  award,  and  judgment  is  recorded  thereon, 
as  a  matter  of  course.  He  referred  to  O"  Toole  v. 
Pott  (6),  and  Chittjfs  Archbold  (c).  [Stephefty  C.  J.  In 
the  cases  relied  on,  was  the  verdict  taken  ?j  The  usual 
course  is  to  move  for  an  attachment ;  and  in  such  case 
it  is  necessary  to  make  the  submission  a  rule  of  Court. 

On  the  second  point,  the  award  is  not  a  ^^deed  or 
instrument^  within  the  Stamp  Act.  The  award  is  the 
verdict ;  is  a  stamp  required  on  a  verdict  ?  Where  a 
verdict  is  taken  at  niai  priuSf  subject  to  the  certificate  of 
an  arbitrator  as  to  the  amount  of  damages,  the  certificate 
does  not  require  a  stamp ;  Salter  v.  Yeatea  (d).  Parhe^ 
B.,  in  this  case,  says,  ^*  where  there  is  a  certificate,  it  is 
done  to  save  the  expense  of  the  stamp.^^  In  Brown  v. 
Yawser  (e)  it  was  decided,  under  a  statute  imposing  a 
stamp  on  awards,  that  an  award  in  writing  and  under 
seal  was  no  deed  or  specialty,  and  therefore  need  not 
have  a  deed  stamp ;  but  that  if  it  were  delivered  only  as 
an  award,  an  award  stamp  was  sufficient. 

Salomons  in  reply.  Brown  v.  Vaweer  shows  dis- 
tinctly that  if  the  instrument  has  been  delivered  as  a 
deed,  it  must  have  a  deed  stamp. 

Stephen,  C.  J.  The  rule  must  be  made  absolute. 
The  thing  signed  by  the  arbitrators  may  or  may  not  be 
an  award,  and  by  that  name  it  might  or  might  not  be 
liable  to  duty ;  and  possibly,  if  not  delivered  as  a  deed, 
it  was  not  a  deed,  but  at  all  events  it  is  an  ^Mnstrument,** 
not  in  any  part  of  the  schedule  of  the  Stamp  Act  exempt 
from  duty.  It  was,  therefore,  liable  to  duty,  and  could  not 
until  stamped  be  used  for  any  purpose.  By  the  Stamp 
Act  it  <<  was  not  available  at  law  or  in  equity^  (/)  until 


(a)  28  L.  J.  Ex.  S17.  (b)  26  L.  J.  Q.  B.  SS. 

(e)  Part  VII.,  oh.  1,  S  7.  Id)  5  Dowl.  291. 

(e)  4  East  5S4.  (f)  29  Vic,  No.  6,  i.  19. 
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stamped.    The  officer  of  this  Court,  consequently,  had         ^^^^ 
no  right  to  look  at  the  document  for  the  purpose  of       Baksb 
affecting  the  verdict.     The  taxation  of  costs  and  the       xnoK 
judgment,  consequently,  must  be  set  aside,  but  without 
costs;   the  point  being  new,  very  arguable  and  quite 
beside  the  merits. 

The  other  Judges  concurred. 

Rule  absolute,  without  costs  (a). 


D 


CuMMiNGs  againat  Cooke  (6).  December  9. 

ARLEY.  for  the  defendant,  moved  to  make  abso-    ,  A  friend  of 

.        •  •  •  <•  t        i>  w  tbe  defeDcUukti 

lute  a  rule  ntn  to  set  aside  an  order  of  Hargrave^  on  hii  arrest, 

J.,  by  which  the  debt  and  ^20  for  costs,  deposited  on  ^^g^'^^^gj 

the  defendant's  arrest,  was  attached,   and  afterwards  costi,  and 

directed  to  be  paid  out  to  the  plaintiff,  although  the  S^fe^dl^^^^ 

defendant  had,   previously,  duly  put  in   special   bail.  vntinBpeoUl 

The  case  was  tried  on  the  27th   November,  when  a  puiitiff 

verdict  was  found   for  the  plaintiff.     And  before  the  Banncob- 

*  ,  tamed  a  Tt_ 

time  had  elapsed  for  issuing  execution,  the  plaintiff  had  diet,  iuned 
signed  judgment,  evidently  with  a  view  to  this  appli-  "J^f^t^be 

cation  to  the  Judge.   The  defendant  had,  after  the  tiial,  defendant. 
•  jij»j»t_  r*.         ■i_'i-i_i.jL  Tbe  defendant 

been  rendered  in  discharge,  after  which  he  had  become  ^|^  inbae- 
insolvent.     The  Judge  made  the  order,  attaching  the  ?"!?|\y??' 
money  in  the   Prothonotary'^s  hands,  under  the  27th  charge,  and 
section  of  the  Common  Law  Procedure  Act(c),  because  JlJSt^^A"'^^* 
the  defendant  had  on  his  arrest  threatened  that  he  would  Jndge  ba?ing 
never  pay,  but  wculd  become  insolvent.    The  money  "n^^tbe    ^ 
here  was  in  fact  lent  to  the  defendant  by  a  third  person,  Common  Law 
a  friend,  for  the  purpose  of  the  deposit,  to  be  returned  of  1864  (20 
by  him  on  his  putting  in  special  bail.     In  Harford  v.  7^^**'  ^l-** 

money  in  tbs  Protbonotary's  bands,  tbe  defendant  moved  to  set  aside  the  order. 
SMf  that  tbe  monej  in  tbe  Prothonotary's  hands  iras  no  debt  nnder  the  Common  Law 
Frooednrie  Aot ;  and  that  the  order  was,  theretore,  idtra  virta.  Held  also  {Haryrave^  J., 
duamti&nte),  that  tbe  defendant,  notwithstanding  bis  insolfenoj,  was  the  proper  person 
to  make  tbe  application. 


(a)  Bee  LittU  v.  Newton,  1  M.  A  G.  976. 
h)  Before  SUphm,  0.  J.,  Margrace,  J.,  and  Chseke^  J. 
fi)  20  Yio.,  No.  31. 

ji~7 
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M<y»  HarTi$(a)  the  defeDdant  paid  in  the  debt  and  JPIO 
CuiomiGs  oo8t8  to  the  sheriff;  in  lieu  of  bail,  under  the  4S  G.  III.» 
Oooia.  ^'  ^»  ^°^  afterwards  put  in  special  bail,  who,  being 
excepted  to,  rendered  him  instead  of  justifying ;  and  it 
was  held  that  the  defendant  was  entitled,  but  that  the 
plaintiff  was  not  entitled,  to  receive  back  the  money  so 
deposited.  So  also  in  Chadwick  v.  Battye  (6),  Lord 
EUenbarotigh  says,  *^  the  defendant  has  gone  one  step 
farther  than  if  he  had  put  in  and  perfected  bail,  for  he 
has  rendered  in  discharge  of  his  bail.  To  refuse  this 
motion  would  be  converting  that  which  was  intended  in 
ease  of  the  party  into  an  instrument  of  vexation.^  HiU 
v.  Chinn  (o)  is  to  the  same  effect;  the  Court  saying 
that  even  if  the  money  had  not  been  paid  in  under  the 
statute,  the  defendant  having  surrendered,  the  payment 
must  be  taken  to  have  been  made  in  mistake,  and  he 
was  entitled  to  receive  his  money  again.  The  defendant 
being  in  custody,  there  could  be  no  pretence  for  retain- 
ing the  money  intended  to  be  paid  in  in  lieu  of  bail. 
By  the  48  G.  III.,  c.  46,  the  sheriff  is  directed  to  pay 
into  Court  the  money  deposited  with  him  ;  and  so  much 
is  the  defendant  entitled  to  get  back  the  exact  amount 
deposited,  that  it  has  been  held  that  the  chief  clerk  of 
the  Queen's  Bench  was  not  entitled  to  poundage  upon 
it ;  Stewart  v.  Bracdmdge  (d).  The  defendant  is  the 
proper  person  to  make  the  application ;  Datsglas  v. 
Stanbraugh  (e).  There,  as  in  this  case,  a  friend  of  the 
party  arrested  made  a  deposit  of  his  own  money  on  the 
defendants  behalf,  in  lieu  of  bail,  and  the  sum  was 
afterwards  paid  into  Court  to  abide  the  event  of  the  suit, 
and  the  defendant  then  rendered.  The  owner  of  the 
money  moved  to  have  it  restored,  and  defendant  appearing 
and  consenting,  the  rule  was  made  absolute.  Lord 
Denman  says,  **  the  case  comes  before  us  now  as  upon 
an  application  made  by  the  defendant  ;^  and  Pattesan^ 
J.,  adding,  <*  the  only  doubt  I  had  at  first  was,  whether 
this  could  be  considered  as  an  application  by  the  defen- 
dant ;  but,  it  being  so,  the  case  is  clear-^    Edelsien  v« 

(a)  4  Tannt  669.  (»}  8  K.  &  &  2S4. 

(0  1  Bing.  101  (4QaB.AA.770. 

(#)  8  A.  ab  IS.  816. 
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Jdamria)  it  to  the  same  cflfect.    The  S  Vic,  No.  15,        19^- 
correspondB  to  the  1  aod  2  Vic,  c  110 ;  and  Brooke  v.     OaimDrae 
Gunning  (b)  is  a  distinct  authority  that  the  law  remains       Oooia. 
the  same  under  the  existing  statute.    Sup.  Ot.  Pr^  180, 
was  referred  to. 

SahMUons  contra.  The  present  application  is  not  to 
restore  the  money  to  the  defendant  as  in  the  cases  cited, 
but  to  rescind  an  order  of  a  Judge  attaching  the  money 
in  the  Pktythonotary^s  hands.  The  former  application 
has  been  made  and  refused  with  costs,  and  the  order 
refusing  to  direct  the  restoration  of  the  money  has  not 
been  appealed  against.  It  must  be  assumed  to  be 
correct.  The  present  application  can  only  be  made  by 
die  official  assignee  of  the  defendant*s  estate,  5  Vic, 
No.  17,  s.  81 ;  or  by  the  garnishee.  The  insolvency  of 
the  defendant  is  itself  a  complete  bar  to  the  application. 
The  defendant  has  no  hctis  standi  whatever.  The 
garnishee,  that  is  the  Prothonotary,  should  be  the  appli- 
cant. Rule  18  (o>,  of  May  1856,  shows  that  the  Judges 
here  have  a  discretion  which  does  not  exist  in  England. 
The  attachment  sections  of  the  Common  Law  Procedure 
Act  are  not  limited  to  cases  of  strict  debt. 

Darleff  in  r^fdy.  This  is  an  application  to  have 
certain  ordors  under  the  attachment  sections  of  the 
Gbmmon  Law  Procedure  Act  set  aside,  and  is  no  step  in 
the  action  of  Cumminge  v.  Cooke.  Nunn  v.  Powell  (d), 
Edehfen  v.  Adams  (e),  and  Douglas  v.  Siahbrougk  (/), 
show  that  the  defendant  is  the  proper  applicant.  Lasdy, 
it  is  quite  plain  that  this  money  has  been  paid  into  Court; 
and  is  not  under  the  control  of  the  Prothonotary  so  as 
to  be  attachaUe  under  the  Common  Law  Procedure 
Act  There  is  no  debt  by  that  officer  to  the  defendant. 
Manqr  in  the  hands  of  a  receiver  is  not  liable,  Ames  v. 
Birkenhead  Docks  (g) ;  nor  a  dividend  payable  in  bank- 
ruptcy. Bogs  V.  Simpson  (A).      It  might  have  been 


(«)  S  Ttont.  667.  (h)  8  Dowl.  li: 

M  Sap.  CU  Pr.  Ita  (d)  1  Smith  18. 

(#)  8  TwmU  S67.  (/>  a  A.  &  B.  816. 

yimBmr.UL  (i)  8  In  a  L.  B.  6S 
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JMT.        Otherwise,  if  the  defendant  had  obtained  an  order  that 
OnaoirQt     the  money  should  be  paid  out. 

T. 

^^^'"'  Stspubn,  C.  J,     I  think  the  order  asked  for  should 

be  made.  The  language  of  the  Oommon  Law  Procedure 
Act  does  not  apply  to  a  person  in  the  position  of  the 
Prothonotary*  an  officer  of  our  own  Court.  The  statute 
only  applies  to  debts  properly  so  called.  But  this  money 
in  the  Prothonotary^s  hands  was  no  debt,  and  therefore 
the  order  attaching  it  was  uUra  vires.  The  language  of 
the  29th  section  show  that  this  is  so.  How  could  the 
Prothonotary  "  pay  into  Court  the  amount  ?**  On  this 
point  w.e  all  agree.  I  should  doubt  whether,  any  action 
would  lie  against  the  Prothonotary,  even  if  an  order  had 
been  made  directing  the  money  to  be  paid  out ;  although 
he  might  be  liable  to  an  attachment  for  disobedience. 
The  words  of  the  statute  only  apply  to  cases  of  debt, 
strictly  so  called.  We  are  also  of  opinion  that  the 
Prothonotary,  being  no  debtor,  was  not  and  is  not  now 
called  on  to  interfere  in  the  matter. 

I  am  also  of  opinion  that  the  defendant,  notwithstand* 
ing  his  insolvency,  is  the  proper  person  to  apply  to  set  aside 
the  order.  For  he  and  not  his  friend  would  be  the  ap- 
oropriate  moving  party  to  get  back  the  money  deposited. 
But  while  this  order  remains  in  force,  no  such  motion 
can  be  made.  And  it  is  no  answer  that  the  defendant 
was  no  party  (and  perhaps  could  not  be  a  party)  to  the 
hearing  before  the  Judge^  whici)  took  place  on  the 
application  against  the  garnishee ;  for,  as  that  hearing, 
and  the  application  itself,  equally  with  the  order,  was 
unauthorised  by  the  enactment,  the  defendant  cannot  be 
prejudiced  now.  He  is  not  to  be  prevented,  for  his  own 
interests  or  those  of  his  friend,  from  objecting  now  that 
the  case  was  not  within  the  statute,  by  showing  that  if 
he  had  been  within  it  he  would  then  have  had  no  right 
to  be  heard.  Until  this  application  is  granted,  the 
defendant  cannot  apply  for  this  money. 

Harokavb,  J.  This  is  an  attempt  to  deprive  the 
plaintiff'  of  the  advantage  of  the  bail  put  in  by  the  de- 
fendant.    1  cannot  see  what  right  the  defendant  has  to 
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make  this  motion  to  set  aside  the  order  attaching  the 
money,  when  it  is  admitted  that  he  had  no  locus  standi 
before  me  when  I  made  the  order.  T  also  think  that  this 
is  a  proceeding  in  the  cause,  and  that,  therefore,  bj  the 
Slst  section  of  the  Insolvent  Act,  he  cannot  make  this 
application.  I  concur  in  the  opinion  that,  upon  the 
authorities,  this  was  not  a  debt  within  '  the  meaning  of 
the  garnishee  sections  of  the  statute. 

Cheeks,  J.  I  concur  with  the  Chief  Justice  on  all 
the  three  points ;  first,  that  the  attachment  sections  of 
the  Common  Law  Procedure  Act  do  not  apply  tP  money 
in  the  hands  of  the  Prothonotary  v  secondly,  that  under 
those  sections  debts  only  can  be  attached ;  and  thirdly, 
that  the  application  was  properly  made  by  the  defendant. 

Order  accordingly.' 


1867. 


Ociocxires 
Cooks. 


Palhbb  against  Whitfield. 


Decomber  4. 


CfALOMONS  moved  to  review  the  taxation  of  the  A.  sued  B.  io 

^^     defendant's  bill  of  costs.     The  action,  which  was  coart/B. 

for  the  recovery  of  the  price  of  certain  birds,  had  been  j»»7'"|r  ^^ 

commenced  and   tried  m  the   Sydney  District  Court,  diet,  a  new 

when  a  verdict  was  found  for  the  defendant.     A  new  oi^e,^"tbe 

trial  was  ordered  ;  the  costs  of  the  first  trial  and  of  the  costs  of  the 

motion  for  a  new  trial  to  abide  the  event  of  such  new  abrdetheeTent 

trial ;  and  upon  the  second  trial  the  plaintiff^  succeeded,  of  swcb  new 

««  1   ..      •  1  ,1.x.  .       '"»^-    On  the 

The    defendant    thereupon    appealed   (a),    when    the  seoondtrial,  A. 
Supreme  Court  ordered  a  new  trial,  giving  the  appellant  '[J*^^|J!^i*  Jjf* 
the  costs  of  the  appeal.    The  defendant  afterwards,  by  the  Sapreme 
eertiorari^  removed  the  case  into  the  Supreme  Court,  it  ^^^  was^^ 

directed, 
giving^  thp  appellant  the  oosts  of  the  appeal.  A.t  the  instance  of  B.  (be  caee  was 
remored  hy  certiorari /inU>  i\ie  Supreme  Court,  it  being  ordered  that  if  the  defendant 
(B.)  obtained  a  yerdict,  be  should  recoyer  "  only  such  costs  as  he  would  recoTer  if  the 
trial  had  boen  in  the  District  Court."  At  the  third  trial  B.  obtained  a  verdict.  Stld^ 
that  B.  was  entitled  to  the  costs  of  the  first  trial. 

The  Jndge  before  whom  the  third  trial  took  place,  ordered  certain  Increased  fees  to 
barrister  and  attorney.  Held,  that  such  order  was  tdtra  virea^  and  that  B.  wa«  only 
entitled  to  the  costs  specified  in  the  scale  of  fees  contained  in  the  District  Conrt  Holes. 

Reld  (per  Sargrave,  J.),  that  the  District  Court  Judges  hare  no  power  to  order  any 
soch  increased  fees. 

(a)  See  5  Sop.  Ct.  B..  0.  L.  219.  In  this  case,  p.  SSI,  four  lines  from  the  bottom . 
for  *<  defendant"  read  "  plaintiff." 
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^*^'  being  at  the  same  time  ordered  as  to  the  coats  of  the 
third  trials  <<  that  if  a  verdict  be  found  for  the  plaintiff 
on  the  said  trial,  he  shall  recover  the  proper  costs 
recoverable  in  this  honorable  Court  of^  and  incidental  to, 
the  trial ;  but  if  the  defendant  shall  obtain  a  verdict  on 
the  said  trial  there,  that  the  defendant  shall  recover  only 
such  costs  as  he  would  recover  if  the  trial  had  been  in 
the  said  District  Gourt.^  A  trial  was  then  had  in  the 
Supreme  Court,  and  the  verdict  was  found  for  the  de- 
fendant ;  and  the  presiding  Judge  ordered  that  the  fees 
to  the  barrister  and  attorney  should  be  increased.  In 
taxing  the  defendants  bill  of  costs,  the  Prothonotary 
allowed  fifty  guineas  for  counsel,  and  ten  guineas  for 
attorney— the  fees  being  ten  guineas  for  counsel  a  day 
for  five  days  (during  which  the  third  trial  lasted),  and 
two  guineas  a  day  for  attorney.  He  also  allowed  the 
costs  of  the  first  trial.  It  is  submitted  that  these  items 
have  been  improperly  allowed.  By  the  74!th  section,  the 
fees  to  barristers  and  attorneys  for  appearing  or  acting 
on  behalf  of  any  person,  in  any  suit  in  the  District 
Court,  ^*  shall  be  fixed  by  scale  in  the  rules  to  be  made  as 
hereinafter  mentioned.^  By  those  rules  the  fees  in  a  de- 
fended case  exceeding  ^80,  are  five  guineas  for  a  barris- 
ter, and  two  for  attorney.  The  78rd  section  providea  that 
*^  all  the  costs  of  any  action  or  proceeding,  not  herein  or 
otherwise  provided  for,  shall  be  paid  by  or  apportioned 
between  the  parties  in  such  manner  as  the  Judge  shall 
think  fit,^  4*c*  But  these  iees  have  been  provided  for ; 
.and  the  presiding  Judge  in  this  case,  no  more  than  any 
District  Court  Judge  in  ordinary  cases,  had  no  juris- 
diction to  increase  their  amount.  The  defendant  also  is 
not  entitled  to  the  costs  of  the  first  trial.  The  4Snd 
Rule  directs  that  ^^  where  a  new  trial  is  granted  without 
mention  of  costs,  each  party  will  bear  his  own  costs  of 
the  first  trial.""  When  the  Supreme  Court  ordered  a 
new  trial,  no  order  was  made  as  to  the  costs  of  the  first 
trial, .  and  therefore  such  costs  cannot  now  be  allowed. 
[Stepheny  C.J.  Meule  v.  Goddard{a)  shows  that  wbeiiy 
upon  a  new  trial  being  ordered,  the  costs  are  to 

(«)  5  a  A  A.  766. 
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tbe  event,  such  event  means  the  ultinrnte  event  of  the        ^^* 

cause.    There^  the  plaintiff  having  obtained  a  verdict  at       Fjjana 

the  first  trial,  it  was  set  aside;  the  costs  of  that  trial    ^^xbtIdud. 

being  (mlered  to  abide  the  event  of  such  trial.    Upon 

the  second  trial,  there  was  a  verdict  for  the  defendant, 

which  was  also  set  aside,  the  rule  for  setting  aside  that 

verdict  being  silent  as  to  costs.    Upon  the  third  trial 

the  plaintiff  succeeded,  and  he  was  held  to  be  entitled  to 

the  costs  of  the  first  trial.]     Here  the  Appellate  Court 

and  not  the  District  Court  set  aside  the  second  verdict. 

It  is  submitted  that  Meule  v.  Gaddard  only  applies 

where  the  same  Court  sets  aside  the  first  and  second 

verdicts. 

No  counsel  appeared  for  the  defendant. 

Stkphbn,  C.  J.  As  to  the  second  point,  the  Prothono* 
tary  is  right ;  Meule  v.  Goddard  is  precisely  in  point, 
and  is  still  applicable.  On  the  first  point  I  think  the 
applicant  is  right,  and  that  a  review  must  be  ordered. 
When  the  case  was  removed  at  the  instance  of  the  defen- 
dant, it  was  part  of  the  order  that  if  he  succeeded,  he 
should  not  obtain  more  costs  than  if  he  had  succeeded 
in  the  District  Court.  He  was  to  get  **only  such  costs 
as  he  would  recover,  if  the  trial  had  been  in  the  said 
District  Court,^  but  not  such  costs  as  the  Judge  might 
give  him  there. .  I  think,  therefore,  that  the  defendant 
is  only  entitled  to  the  costs  given  him  by  the  schedule. 
It  is  said  that,  under  the  words  **  unless  the  Judge  shall 
otherwise  order,^  a  certain  discretionary  power  is  given 
to  the  Judge.  But  if  this  be  so,  the  power  can  only  be 
exercised  by  the  District  Court  Judge  wfaio  tried  the 
case,  and  I  do  not  think  that  a  Judge  of  this  Court 
can  exercise  such  a  power. 

Haxobavs,  J.  I  concur  on  both  points.  In  my 
opinion  any  orders  made  by  District  Court  Judges  to 
allow  more  costs  to  barristers  and  attorneys  than  those 
authorised  by  the  rules,  are  illegal.  The  District  Court 
Judges  are  bound  to  adhere  to  the  scale  of  fees  authorised 
by  the  rules  promulgated  under  the  authority  of  the 
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1867*  District  Courts  Act.  The  legislature  enabled  particular 
Palmbs  Judges  to  fix  the  rate  of  costs,  and,  therefore,  I  think 
WurmxLD.  ^^^  words  in  the  rules,  **  unless  the  Judge  shall  make 
some  special  order  with  reference  to  such  costs,!**  and 
such  like  expressions,  are  altogether  ultra  mres.  The 
point  is  to  me  so  plain  that  I  think  all  additional  fees 
beyond  those  mentioned  in  the  scale  are  illegal.  One 
object  of  this  Act  was,  that  litigating  parties  should 
know  what  they  were  to  pay. 

Cheeks,  J.    I  concur  with  his  Honor  the  Chief 
Justice. 

Stephe]!^,  C.  J.     I  express  no  opinion  on  the  point 
just  mentioned  by  Mr.  Justice  Hargrave* 

Order  accordingly. 


September  24.  The  Queen  against  Michael  Mu&pht. 

A  trial  01  a    fTHHE  prisoner  was  tried  before  Faucettf  J.,  at  the 
nmrdor*havfng  September    sittings  of    the    Supreme    Court    at 

^**^®^  J*"""  Darlinghurst,  as  a  Court  of  Oyer  and  Terminer  and 
officer  in  Oaol   Delivery,  on  a  charge  of  having  murdered  one 

ju^  w^rmitted  •S'amtte/  Hansen,  at  South  Creek,  &c.,  and  was  con- 
the jarj' daring  victed.  The  trial  lasted  four  days,  and  it  appeared  that 
ments'^to  read  during  the  adjournments  of  the  Court  on  three  days, 
and  the  jury,  the  jury  had  been  allowed  the  free  use  of  the  news- 
tbem,  read  the  papers  of  each  day,  which  contained  reports  of  the  said 
newdMpeni  of  ^rfal  SO  far  as  it  had  gone— in  one  of  which  newspapers 
whioh  eon-  the  heading  given  was  the  ^^  South  Creek  Murder 
oTiheaSr^  Case.;*"  and  that  intercourse  had  been  permitted  on 
trial  80  far  as    indifferent  subjects  between  the  jurors  and  third  persons. 

it  had  p^one. 
The  prisoner 
haying  been  Pitcher^  on  behalf  of  the  prisoner,  obtained  a  rule  nm 

Coort  directed  '^^  ^  venire  de  novoy  on  the  ground  of  a  mistrial. 

the  ahoTe  facta 

onthe^reewd  Affidavits  having  been  filed  in  answer,  the  Solicitor 
and  a  venire  de  General  for  the  Grown  showed  cause.  If  any  juror  bad 
'^'^  conversed  with  a  stranger  about  the  trials  and  about  bis 
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intended  verdict,  that  might  or  might  not  avoid  the  19^» 
verdict.  But  the  mere  reading  of  the  reports  (that  is,  Tba  Quanr 
as  it  must  be  presumed » true  reports)  of  evidence  already  Mubjprt. 
given,  all  the  jurors  being  present  and  having  full  know- 
ledge as  to  the  evidence,  whether  truly  reported  or  not, 
is  not  sufficient.  If  the  report  of  the  evidence  is  strictly 
correct,  the  jury  had  already  heard  the  same  ;  if  in  any 
way  incorrect,  they  were  able  to  correct  its  inaccuracies. 
How  could  this  prejudice  the  prisoner?  [Stephen^  C.J., 
referred  to  R.  v.  Stone  (a),  where  the  jury  were  allowed 
to  retire  in  the  custody  of  bailiffs,  who  were  sworn  ^^  well 
and  truly  to  keep  the  jury,  and  neither  to  speak  to  them 
themselves,  nor  suffer  any  other  person  to  speak  to  them 
touching  any  matter  relative  to  this  tridl,^^  And  as  to 
the  words,  **  South  Creek  Murder  Case,*"  what  did  or 
can  those  words  impart?  Merely  this,  that  such  was 
the  nature  of  the  charge.  It  was  merely  a  mode  of  indi- 
cating the  case  under  trial.  And  no  injury  could 
possibly  have  been  sustained  by  the  prisoner  by  the 
reading  of  such  a  heading.  In  J?,  v.  Fowler  (6),  which 
may  be  relied  on,  the  Court  of  error  abstained  from  de- 
ciding whether  the  venire  de  novo  had  been  properly 
issued.  In  that  case  the  record,  after  stating  the  verdict 
of  guilty,  added,  that  because  it  appeared  to  the 
justices  that  after  the  jury  had  retired,  one  of  them  had 
separated  from  his  fellows  and  conversed  respecting  his 
verdict  with  a  stranger,  it  was  considered  that  the 
verdict  was  bad,  and  it  was  therefore  quashed,  and  a 
ventre  awarded  to  the  new  sessions.  It  then  proceeded 
to  set  out  the  appearance  of  the  parties  at  the  next 
sessions,  and  the  trial  and  conviction  by  the  second  jury. 
The  Court  affirmed  the  judgment,  saying,  *'that  the 
first  verdict  was  either  good  or  bad.  If  it  was  good, 
then  the  second  trial  was  coram  non  judice^  and  may  be 
considered  a  nullity.  If,  on  the  other  hand,  the  first 
verdict  was  bad,  inasmuch  as  the  prisoners  had  put 
themselves  upon  the  country,  the  prisoners  might  well 
be  tried  at  the  next  sessions,  and  the  second  trial  is  not 
to  be  considered  in  the  nature  of  a  new  trial,  but  the 

(«)  6  T.  R.  930.  (b)  4  K  ft  A.  21^ 
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^^^'  firgt  trial  18  to  be  considered  a  mistrial,  and  therefore  a 
ThsQxnoH  QuUity.^  There  the  circttmstances  relied  on  was,  that 
one  of  the  jury  had  conversed  with  a  stranger  about  his 
verdict—^  much  more  serious  irregularity  than  any  that 
occurred  in  this  case;  but  the  Court  abstained  from 
deciding  whether  the  venire  de  novo  was  rightly  issued. 
Rogers  v.  Smith  (a)  shows  that  the  matter  objected  to, 
as  influencing  the  jury,  must  have  arisen  by  the  act  of 
one  of  the  parties.  In  that  case  the  objection  taken  was 
that  three  of  the  jury  had  sweetmeats  about  them,  of 
which  they  had  eaten,  but  that  they  had  not  been 
given  by  either  of  the  parties ;  and  the  Court  held  that 
this  did  not  make  the  verdict  suspicious,  but  that  it  was 
only  fineable  as  a  misdemeanor.  It.  was  formerly  con- 
sidered to  be  clear  law  that  the  jury  once  charged  could 
never  be  discharged  till  they  had  given  their  verdict; 
Lord  Delamere^s  case  (6).  But  in  J2,  v.  jrJnfMar'(e), 
where  the  jury  separated  at  night  during  the  trial  of  a 
misdemeanor,  without  the  knowledge  or  consent  of  the 
defendant^  the  Court  held  that  the  verdict  was  nat 
avoided — it  not  appearing  that  there  was  any  suspicion 
of  any  improper  communication  having  taken  place.  In 
his  judgment,  Abbots  C.  J.,  says,  **  the  only  di&rence 
between  a  dispersion,  with  or  without  the  consent  of  the 
Judge,  seems  to  be  this,  that  in  the  latter  case  the  jury 
may  be  liable  to  be  punished  for  a  misdemeanor.  But 
though  this  may  be  so,  still  it  will  not  avoid  the  verdict. 
It  is  not  in  this  case  surmised,  that  during  the  night 
any  attempt  was  made  to  practise  on  the  jury.  If  that 
bad  been  so,  the  Court  would  most  undoubtedly  have 
listened  to  it,  and  required  the  fullest  investigadoa  ;^ 
and  Hohoydj  J.,  says,  ^*  if,  in  this  case,  it  appeared  that 
the  jury  had  been  tampered  with^  or  that  this  was  a 
verdict  against  evidence,  there  would  be  some  ground 
on  which  this  Court  might  proceed.^^  So  it  is  submitted 
that  before  the  Court  would  grant  the  present  appli- 
cation, it  must  appear  that  the  prisoner  has  been  preju- 
dicially affected  by  what  has  occurred.     WUlee^  J.,  in 

(•}  Palm.  880;  see  Oo.  liU.  227  h.  {h)  11  8i.  Tr.  S09. 

(«)  S  B.  &  A.  468;  S.0.»  1  Ch.  Bqib  41 L 
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Wiiham  ▼•  Earl  of  Derby  (a),  thua  explaias  the  nature  ^7* 
of  a  VMkire  d$  fwvo,  he  sajs^  **  it  is  the  ancient  proceed-  ISie  .Qunui 
ing  of  the  common  law,  a  new  trial  is  only  a  new  in- 
vention ;  the  first  is  as  ancient  as  the  law,  when. attaints 
were  in.  use,  but  motions  for  new  trials  were  introduced 
in  this  manner;  the  judgment  in  attaint  was  very  severe, 
and  the  punishment  excessively  hard,  and  therefore  to 
avoid  that  severity  it  was  thought  better  to  proceed  in  a 
milder  way,  and  so  motions  for  new  trials  were  intro- 
duced. They  likewise  differ  in  this  respect,  that  new 
trials  are  generally  granted  where  a  general  verdict  is 
found,  a  venire  de  novo  upon  a  special  verdict ;  but  the 
most  material  diflference  between  them  is  this,  that  a 
venire  de  novo  must  be  granted  upon  matter  appearing 
upon  the  record,  but  a  new  trial  may  be  granted  upon 
things  out  of  it,  if  the  record  he  ever  so  right*^  He 
afterwards  adds,  a  venire  de  novo  **  can  only  be  granted 
in  cme  or  other  of  these  two  cases;  as  firsts  if  it  appear 
iipon  the  face  of  the  verdict,  that  the  verdict  is  so  im- 
perfect that  no  judgment  can  be  given  upon  it ;  secondly, 
where  it  appears  that  the  jury  ought  to  have  found  other 
facta  differently,  and  it  cannot  be  granted  in  any  other 
oase.^  It  is  submitted,  therefore,  that  what  occurred  on 
this  trial  is  no  ground  of  error,  and  does  not  in  itself 
vitiate  the  verdict.  R.  v.  Mellor  (6),  and  Salens  Pleas 
of  the  Grown  (c)  were  cited. 

Pilcher,  for  the  prisoner,  in  support  of  the  rule.  The 
jury  have  clearly  no  right  to  see  newspapers  pending  a 
triflJ,  and  their  reading  such  may  be,  and  probably  will 
be,  highly  prejudicial  to  a  prisoner.  Letters  affecting  the 
ease  may  appear  in  .such  papers.  Communications  of 
any  kind  are  dangerous,  and  therefore  none  should  be 
allowed.  Who  knows  what  may  be  told  or  offered  to  the 
jury?  Their  minds  ought  not  to  be  disturbed  by  any  ex- 
citing news  whatever.  But  here  the  report  of  the  evidence 
so  called  is  interspersed  with  opinions  as  to  its  effect;  as 
for  instance,  in  one  place  it  is  said  ^*  the  witness  -was 
cross^xamined,  but  nothing  material  was  elicited.**    It 

(•)  I  WUSb  56.        {b)  1  Dean  A  B.  46S;  27  L.  J.  M,  0. 121. 

(c)  2  Vol.  806,  807. 
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l>tf^«  is  admitted  that  one  of  the  jurors  gave  orders  to  his 
Tbft  Qtjsxn  clerk,  and  others  received  notes  from  their  families; 
MwHT.  these  are  irregularities  vitiating  the  verdict.  In  Viner's 
Abridgment  (a)^  Trial  G.  g.  6,  it  is  said  that  if  upon  a 
trial  at  bar  there  are  given  in  evidence  some  evidences 
under  seals,  and  some  evidences  without  seals,  videlicet, 
a  bill  and  answer  in  Chancery,  and  some  depositions  of 
witnesses,  but  the  bill  and  answer  not  read  in  Court, 
but  only  shown  and  proved  to  be  true  copies,  to  enable 
them  to  read  the  depositions,  and  a  book  of  testimonies 
also  proved  in  Court,  and  some  of  them  read  in  Court, 
and  some  not  read;  and  when  the  jury  went  from  the 
bar  to  consider  of  their  evidence,  the  clerk  of  the  Court 
delivered  to  the  jury  the  evidences  under  seal,  according 
to  the  usual  course;  and  another  person,  who  proved 
some  copies  of  evidences  for  one  of  the  parties  to  the 
action,  delivered  to  the  jury,  without  license  or  conu- 
sance of  the  Court,  a  bundle  of  other  evidences,  in  which 
bundle  were  the  said  bill  and  answer  in  chancery,  and 
depositions,  some  of  which  were  not  read  in  Court,  and 
the  jury  carried  them  away  with  them,  and  gave  no 
notice  of  it  to  the  Court  till  the  next  day,  when  they 
gave  their  verdict  in  Court ;  and  then  it  being  informed 
to  the  Court,  and  the  jury  being  questioned  touching  it, 
they  said  that  when  they  come  to  consider  of  the  matter 
in  the  house,  they  perceiving  that  this  bundle  being 
without  seal,  ought  not  to  be  delivered  to  them,  they 
laid  the  said  bundle  aside^  and  did  not  peruse  any  of 
them ;  yet,  the  verdict  being  given  for  the  party  who 
employed  him  who  delivered  the  said  bundle  to  the 
jury,  as  before  is  shown,  to  prove  the  copies,  this  verdict 
ought  to  be  quashed,  for  lie  was  not  a  stranger  who 
delivered  it,  but  as  a  solicitor  or  agent  for  this  party,  he 
being  employed  for  him,  and  the  jurymen's  denying  the 
reading  of  the  evidence  is  not  to  be  regarded,  inasmuch 
as  it  concerns  themselves,  and  a  misdemeanor  in  them  to 
accept  the  bundle,  and  not  to  acquaint  the  Court  with 
it;  and  peradventure  they  would  say,  to  excuse  them- 
selves, that  they  did  not  read  them,  whereas  in  truth, 

(a)  21  Vol.  449. 
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they  did  read  them.     And  if  it  shall  be  permitted  to         ib6T> 
accept  evidence  not  read  in  Court,  nor  delivered  to  them    The  Qubbn 
by  the  officer  of  the  Court,  and  then  to  examine  them      ify^ay 
whether  they  read  them  or  not,  which  cannot  be  di»» 
covered  but  by  themselves,  it  may  be  of  dangerous  con- 
sequence, and  may  introduce  great  inconvenience.^    It 
adds  that  a  venire  de  novo  was  granted  accordingly,  and 
the   verdict  quashed.     In   the  marginal  note  to  this 
passage,  referring  to  apparently  the  same  case  in  Stylei 
R«  883,  it  is  said  that  it  was  resolved  that  the  delivering 
a  breviate  of  the  case  to  the  jury  before  the  verdict, 
and  their  reading  it,  did  make  their  verdict  void,  for 
they  ought  not  to  have  any  other  writings  given  them  to 
peruse  than  such  as  are  given  in  evidence.     And  the 
same  principle  was  carried  out  in  a  case  cited  from  the 
Year  book,  11  Hen.  IV.,  18,  where  a  scroll  was  de- 
livered to  the  jury  containing  *'  the  same  evidence^  as 
was  given  by  the  plaintiff  at  the  trial,  and  a  verdict  for 
the  plaintiff  was  quashed.     In  a  case  also  where  a  wit- 
ness, after  the  jury  had  retired,  repeated  to  them  his 
former  words,  the  verdict  was  avoided,  because  '<  it  is 
not  certainly  known  to  the  Court,  whether  it  was  the 
same  evidence  which  was  given  at  the  bar.^    Again,  in 
G.  g.  2,  §  4,  it  is  said  that  the  jury  took  a  map  of  the 
premises  out  of  Court,  and  for  that  reason  the  verdict 
was  set  aside ;  cited  arg.  Ld.  Raym.  148,  in  the  case  of 
R.  V.  Burdetti  as  the  Lady  Jotfs  case.     But  SoU^  C.J., 
said,  that  in  that  case  the  map  which  the  jury  took  with 
them  was  evidence  only  on  one  side,  and,  therefore,  find- 
ing a  verdict  accordingly,  it  was  set  aside.     In  JB.  v. 
Woolf  (a),  where  it  was  held  that  the  dispersion  of  the 
jury  during  an  adjournment  in  a  trial  of  a  misdemeanor 
did  not  vitiate  the  verdict,  and  where  the  subject  was 
most  exhaustively  argued,  Abbott^  0.  J.,  says,  in  his 
judgment,  ^Miow  it  is  not  surmised   in  this  case,  that 
during  the  night  any  attempt  was  made  to  practise  upon 
the  jury.     If  anything  like  that  could  have  been  shown, 
the  Court  would  require  the  matter  to  be  investigated  ;^' 
and  Holroydj  J.,  says,  ''  if  it  appeared  that  in  the  course 

(a)  1  Oh.  Bep.  401 ;  see  abo  note  {b)  in  p.  401. 
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P*^*        of  a  Beparation  the  jury  had  received  any  improper  tug*- 
TfaA  Qvmr    gestioD,  or  had  found  their  verdict  upon  evidencet  «:oiii' 
^'  trary  to  that  which  was  laid  before  them  in  Oourt,  that 

would  be  suiScient  ground  to  doubt  the  propriety  of  the 
verdict***  In  Metcalfe  v.  Dean  (a),  where  one  of  the 
witneMes  was  called  by  the  jurors  after  they  had  retired 
to  consider  their  verdict^  and  he  recited  his  evidence 
again  to  them,  although  it  appeared  that  the  evidence 
waa  the  same  in  eflbct  that  was  given  before  in  Court, 
the*  matter  being  returned  on  the  postea,  the  Gk>uft 
granted  a  f>en%re  de  mnyo.  The  authorities  show  that 
the  flay  ought  to  be  protected  from  suspicion,  and, 
therefbre,  their  mhids  protected  from  the  opportiiniQr  of 
any  irregular  influence*  What  was  allowed  in  thia  case 
is  equivalent  to  what  was  done  in  Metcalfe  v.  Dean. 
it  is  contended  further,  that  the  Court  may  consider  the 
reports,  or  the  furnishing  them  to  the  jury,  as  the  act  of 
officers  of  the  Crown ;  for  it  was  their  duty  to  have 
prevented  these  irregularities.  In  R.  v.  iinnear  (fr), 
which  has  been  relied  on  by  the  Crown,  the  prisoneit 
were  on  trial  for  a  misdemeanor ;  bi|t  here  the  prisoner  is 
charged  with  a  capital  felony,  and  be  has  been  prejudiced, 
as  the  result  shows.  It  is  submitted  that  the  irregularity 
complained  of  will  be  entered  on  the  postea,  and  that 
then  a  vemre  de  novo  will  be  awarded;  Oaidd  v. 
Oliver  (c). 

The  SoKoUor  General  claimed  and  was  allowed  a 
right  to  reply,  but  did  not  exercise  the  right. 

Stxphkn,.  C.  J.  I  am  of.  opinion  that  there  must  be 
a  venire  de  novo.  I  find  it  laid  down  in  Tidde^ 
Practice  (c2),  citing  a  note  to  Daviee  v.  Pierce  («),  that  a 
venire  faciae  de  novo  is  grantable,  when  the  jury  have 
misconducted  themselves.  The  authority  quoted  for 
this  position  is  the  Hil.  8,  Hen.  VIL,  rot.  S,  cited  in 
ft  Strange  887  (/).     In  Viner'e  Abridgment  (j).  Tit. 

«)  Ghed  te  4  Bm.  AU  57S,  not«  (b) ;  and  8  BiMX  Ab.  104w 


(*)  2  B. 
(/)  2  Vi 


St  A.  462.  (e)  S  M.  <fc  Q.  238,  note  (5). 


Vol  S52  [8th  td.]  (e)  t  T  B.  126. 

(/)  Ib  Strmfi  it  b  Mid  tliat,  *'  in  the  cam  cited  of  HU.  B,  Hen. 
TIL,  rot  8,  tbsre  wm  no  Tordlot,  the  Jndge  discharged  the  jvrjt  sad 
wosld  not  take  their  Terdiot,  becMise  it  was  put  iate  their  oaaos  Is 
writing,  aa  thej  etood  at  the  bar." 

(j)  Vol.  %lf  p.  462. 
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Trial  (IL  -g.  4),  it  is  said  that  <<  capiat  was  awarded        IW. 
against  the  undersherilF  charged  to  keep  a  jury,  and  he    The  Oram* 
permitted  them  to  go  and  to  have  meat  and  drink ;  for      Mvutft. 
be  upon  his  examination  confessed  the  mattel,  which  is 
of  record  Aow,  and  he  is  an  officer,  &c.,  and,  therefore, 
capiat^  &c.,  and  against  the  jury,  because  the  matter  is 
only  surmise,  venire  fwAaa  was  awarded,  and  another 
veiMte  fadaa  between  the  parties  at  issue,  to  return  a 
new  jury."     In  the  margin,  it  is  added  that  Brooke 
says,  *'it  seems  that  this  matter  was  confessed,  or  notably 
proved  ;^  Br.  Jurors,  pi.  12.    In  Holers  Pleas  of  the 
Grown,  p.  806,  it  is  said  that  **  if  after  the  jury  sworn, 
either  party  deliver  a  piece  of  evidence  to  the  jury,  and 
the  verdict  is  given  for  him  that  delivered  it,  it  shall 
avoid  the  verdict ;  but  then  this  must  appear  by  exami- 
nation, and  be  endorsed  upon  the  poatea  or  verdict,  so 
as  it  appears  of  record."^    The  distinction  between  an 
award  of  a  venire  de  novo  and  a  rule  for  a  new  trial, 
appears  to  be,  says  Sergeant  Manning^  in  a  note  to 
Qould  V.  Oliver  (a)  ^  ^^  that  the  former  is  always  founded 
upon  some  irregularity  or  miscarriage  apparent  upon  the 
face  of  the  record,  whilst  the  latter  is  in  interference  by 
the  Court  in  the  discretionary  exercise  of  a  species  of 
equitable  jurisdiction,  for  the  purpose  of  relieving  a 
party  against  a  latent  grievance.    After  a  rule  for  a  new 
trial,  and  a  new  trial  had  thereon,  the  record  is  in  the 
same  ^tate  as  if  no  trial  except  the  last  had  taken  place; 
whereas,  upon  a  venire  de  novo^  the  fact  of  the  first  trial, 
and  the  circumstances  under  which  that  trial  became 
nugatory  or  abortive,  and  which  rendered  a  second  trial  a 
matter,  not  of  discretion,  but  of  right,  necessarily  appear 
on  the  record.^     And  again,  in  the  following  page  (6), 
Lord  Chief  Justice  Hale  says,  **  if  depositions  are  read  in 
Court  to  the  jury,  and  after  the  jury  sworn  and  going 
from  the  bar,  the  solicitor  or  prosecutor  for  the  king  or 
party,  without  consent  of  parties  or  order  of  the  Court, 
deliver  the  copies  of  the  depositions  to  the  jury,  if  they 
find  against  him  on  whose  part  the  copies  were  delivered, 
the  verdict  is.  good ;  but  if  they  find  for  him  on  whoee 

(«)  S  M.  A  G.  28Si  (»)  Halo  P.  0.  aos. 
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1867.  part  they  were  delivered,  and  this  appear  by  exami- 
The  QuxxK  nation,  and  be  (as  it  ought  to  be)  indorsed  upon  the 
MvKPHT.  postea  or  record,  the  verdict  shall  be  quashed,  and  a  new 
venire  facias  or  award  for  a  new  jury  shall  be  returned.^ 
I  think,  therefore,  that  it  is  our  duty  to  direct  the 
matter  to  be  stated  on  the  record.  If  the  Court  is 
satisfied  by  what  is  proved,  by  evidence  before  it,  that 
there  has  been  a  miscarriage  of  justice,  the  authorities 
show  that  the  Court  has  authority  to  direct  the  matter 
to  be  entered  on  the  record,  and  it  thus,  appears  on  what 
ground  the  venire  de  novo  is  awarded.  I  think,  there- 
fore, that  it  is  our  duty  to  direct  the  matter  to  be  stated 
on  the  record,  as  was  done  in  it.  v.  Fowler  (a).  An 
entry  was  there  made  like  the  one  I  propose  to  have 
made  in  this  case.  I  am  satisfied  that  what  occurred 
here  was  by  the  permission  of  the  officers  in  charge  of 
the  jury,  they  being  in  fact  officers  of  the  Crown.  The 
jurors  were  allowed  to  read,  and  some  of  them  did  in 
fact  read  reports  or  papers  purporting  to  be  reports  of 
the  evidence  daily  given  at  the  trial,  or  said  to  have 
been  given,  so  far  as  it  had  proceeded.  There  is  nothing 
to  show  whether  the  evidence  was  rightly  or  wrongly 
reported.  These  reports  may,  as  far  as  appears,^  have 
been  written  by  the  Crown,  or  the  authority  of  the 
Crown.  It  is  sufficient  to  say  that  the  officers  of  the 
Crown  permitted  the  jurors  to  read,  or  at  all  events  to 
have  access  to,  reports,  or  what  purported  to  be  reports, 
of  the  trial.  Such  a  proceeding,  in  my  opinion,  was 
wrong,  and  dangerous  in  the  last  degree.  The  news- 
papers  might  have  contained  a  comment  on  the  trial. 
In  fact,  the  following  passage  was  contained  in  the 
report,  **  the  witness  was  cross-examined,  but  was  not 
shaken  in  his  evidence."^  What  was  done  must  be  con- 
sidered to  have  been  done  by  one  of  the  parties  to  the 
proceeding,  and  therefore  vitiates  the  verdict.  I  have 
come  to  this  conclusion,  although  keenly  alive  to  the 
absurdity  of  adhering  to  form  rather  than  substance  in 
the  conduct  of  criminal  proceedings.  It  is  quite  possible 
to  pervert  rules  of  practice  so  as  to  secure  impunity  to 

(a)  4  B.  &  A.  278. 
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guflt.  But  I  think  that  thbre  has  been,  in  this  case^  a  ^^^' 
substantial  miscarriage  of  justice,  or,  at  all  events,  an  The  Qvm 
extreme  risk  of  such  miscarriage.  The  mischief  is  Hubpht. 
obvious,  and  the  proceeding  so  dangerous  that  no  Court 
could  sanction  it.  It  is  better  to  allow  the  case  to  go 
down  to  another  trial  than  to  allow  the  verdict  to  stand. 
I  give  no  opinion  as  to  the  effect  of  communicating  to 
a  juryman  in  respect  to  indifferent  matters.  It  would  be 
monstrous,  I  think,  to  say  that  a  juryman  should  not 
receive  a  communication  from  his  wife  as  to  the  illness  of 
a  child,  or  as  to  circumstances  which  might  irretrievably 
injure  bis  fortunes.  I  never  understood  that  jurymen 
might  not  receive  communications  of  this  kind.  In 
order  to  set  aside  a  verdict  on  such  a  ground,  it  would 
be  necessary  to  show  that  some  mischief  had  been 
caused  by  what  had  occurred. 

Hakobave,  J.  On  the  first  ground,  I  concur  in  the 
opinion  expressed  by  the  Chief  Justice,  supported  as  it  ia 
by  the  authorities  he  has  referred  to.  I  also  base  my 
own  opinion  on  the  words  of  Hawkins*  Pleas  of  the 
Crown  (a)  (1  Bk.  27  Gh.  a.  8),  '^  it  seems  clear  that  any 
attempt  whatsoever  to  corrupt  or  influence  or  instruct  a 
jury,  or  any  way  to  incline  them  to  be  more  favourable 
to  the  one  side  than  to  the  other,  by  money,  promises, 
letters,  threats,  or  persuasions,  except  only  by  tba 
strength  of  the  evidence  and  the  arguments  of  counsel  in 
open  Court,  at  the  trial  of  the  cause,  is  a  proper  act  of 
embracery  whether  the  jurors  on  whom  such  attempt  ia 
made  give  any  verdict  or  not,  or  whether  the  verdict 
given  be  true  or  false.^  This  same  language  is  used  in 
RuweU  on  Crimes  (6),  Ch.  21,  and  in  Blackstone'a  Com^ 
mentaries  (c).  It  is  of  the  utmost  importance  to  protect 
the  deliberations  of  a  jury  from  irregular  influence  of  the 
kind  introduced  in  this  case.  I  draw  attention  also  to 
the  juror^s  oath,  which  is  that  he  shall  return  a  verdict 
** according  to  the  evidence;^*  that  is,  the  evidence 
brought  properly  before  him  in  open  Court.  I  refer  also, 
as  having  some  analogy  to  this  subject,  to  the  words  of 

(•)  1  VoL  466.  (b)  1  YoL  ISS.  {c)  4  VdL  140. 
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i^<y>  Lord  Denmant  when  referring  to  the  law  as  to  »  chal* 
The  Qffmr  lenge  to  the  amy  in  O'CannelTa  caae  (a)»  <*  I  consider 
Xvnnr.  ^^^  ^^  cannot  be  incumbent  upon  any  person  to  |>roye 
any  other  particular  injury,  than  simply  and  solely  that 
one  of  Her  Majesty*8  subjects,  put  upon  his  triaU  has  not 
had  the  security  which  is  provided  for  him  by  law,  that 
that  trial  shall  be  a  fair  one.^  Such  are  the  principles 
on  which  the  Court  ought  to  act  in  this  ease.  In 
BertrandTs  case  a  strong  disapproval  is  expressed  of  any 
deviations  from  the  usual  course  of  procedure  in  criminal 
oases.  The  Privy  Councily  although  not  pronouncing 
that  **  anything  amounting  in  law  to  a  mistrial  can  be 
&irly  charged  on  the  course  pursued,**  state  that  tbegr 
<*  do  not  hesitate  to  express  their  anxious  wish  to  dis- 
courage generally  the  mode  of  laying  the  evidence  before 
the  jury,  which  was  adopted  on  this  trial.**  Lastly,  as 
bearing  on  the  irregularities  which  attended  the  trial  of 
this  prisoner,  I  will  use  the  words  of  Lord  Catienham^ 
in  Mr.  Lechmere  Charlion^s  case  (6),  where  a  barrister 
and  a  member  of  parliament  was  committed  as  for  a  con« 
tempt,  for  addressing  to'  a  master  in  chancery  a  letter 
which  was  expressed  in  threatening  terms,  and  the 
tendency  of  which  was  to  induce  the  master  to  alter  his 
opinion  in  a  particular  case  then  before  him ;  .he  sayS) 
**  all  these  authorities  tend  to  the  same  point ;  they  show 
that  it  is  immaterial  what  measures  are  adopted,  if  the 
object  is  to  taint  the  source  of  justice,  and  to  obtain  a 
result  of  legal  proceedings  different  from  that  which 
would  follow  in  the  ordinary  course.**  For  these  reasons 
I  think  that  a  venire  de  novo  should  issue. 

Faucktt,  J.  I  am  of  opinion  that  an  irregularis 
has  been  committed,  and  the  only  question  is  how  it 
ought  to  be  remedied.  The  Court  cannot  say  that  the 
matters  thus  improperly  brought  before  the  jury  did  not 
influence  their  minds.  On  the  whole,  I  think  that  the 
irregularity  was  such  as  to  render  the  verdict  altogether 
void;  and  that,  in  accordance  with  the  authorities 
referred  to  in  Fiiisrs*s  Abridgment,  a  venire  de  novo 

(•)  11 01.  *  fin.  865.  \b)  S  Or.  A  M.  S4S. 
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inigbt  to  be  awarded.  The  matter  complained  of  must 
be  etated  on  the  iaee  of  the  record,  and  a  ventre  denaco 
18  then  the  proper  remedy.  The  irregularity  complained 
of  was  allowed  bj  certain  officers. of  the  Grown-  who  bad 
charge  of  the  jury,  and  the  case  is  therefore  analogoilB  to 
the  case  where  certain  evidence  was  handed  into  the  jury 
by  one  of  the  parties.  It  was  an  overtiight,  but  I  cannot 
Bay  that  it  may  not  have  prejudiced  the  jury  (a)  {b). 
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(«)  The  rale  abtolnte  wu  Sn  the  following  fonn : — *'TJpoii  rsiuttng 
the  rule  niii  granted  berein  on  tbe  nineteenth  daj  of  September  inaten^ 
and  calling  upon  Her  Mnjeaiy*!  Attorney  General,  npon  notiee  of  the 
caid  rnle  neing  giren  to  biro,  to  ibow  canse  whj  a  wnire  de  novo  sbonld 
not  laane  oat  of  thii  honorable  Court  for  the  tnai  of  tbe  laid  priaoner, 
spon  an  inf  Tmation  preferred  by  the  aaid  Attorney  General  affainet 
the  aaid  priaoner  during  the  sittingi  of  the  Orimioal  Coart  lately 
holdea  at  Darlinghnnt»  open  a  charge  of  having  murdered  one  Samud 
JBoMffi,  at  South  Creek,  in  the  said  colony,  in  the  month  of  NoTember, 
A.D.  1865,  upon  which  charge  the  prisoner  waa  found  guilty ;  and  upon 
reading  the  afiidayit  of  Jamti  Mart,  awom,  ^o- ;  and  alio  upon  reading 
tie  lereral  affidavits  of  William  Cormliuo  Uhr,  WiOum  Goteh^  Jamot 
firout^  MauHeo  O^Omnor^  Ac,  Ac,  sworn  and  filed  in  oppontion  to  the 
•aid  role;  and  upon  hearing  Mr.  Solicitor- General  on  the  part  of  Her 
Majesty,  and  Mr.  PUshtr  of  oonosel  for  the  prisoner,  it  is  mered  that 
the  said  rnle  #iwi  be,  and  tbe  same  is  hereby,  made  absolute;  aitd  it  It 
farther  ordered  that  an  entry  be  made  on  the  record  of  the  prisoner^! 
oonriotion  of  the  sforesaid  charge,  to  tbe  effect  that  after  tbe  Jury  had 
been  empanelled  to  try  tbe  case,  and  before  ibey  had  dellTered  their 
Terdiot,  the  aforesaid  jurors  were  improperly  allored  the  free  use  of  the 
■ewtpapers  of  the  day,  which  contained  reports  of  the  aforesaid  trial  as 
far  aa  it  had  gone — in  one  of  tbe  newspapers  the  heading  given  was  the 
Sooth  Creek  Harder  Case ;  and  lastly,  it  is  ordered  that  a  amtrv  /omos 
do  nooo  do  is9ue  forth  out  of  this  Court  for  the  trial  of  the  priaoner  upoa 
the  aforesaid  charge.'* 

(h)  Against  this  judgment  the  Crown  has  a|>plied  to  the  judicial 
eoromittee  of  the  Privy  Coundl  for,  and  haa  obtained^  leave  to  appeal. 
The  appeal  fa  still  pending. 


86  SUPREME  COURT  REPORTS. 

1867. 

SSlemW  »!  HuiTOBB  and  another  agaimt  MoDonalb. 

bJwrt"^?."  T)ECLARATION :  The  plaintiffs  sued  the  defen- 
cKeqae  drawn  '^  dant,  executor  of  the  last  will  and  testament  of 
^trtltSi  w  Wi^i^^  J^*n^  McDonald,  deceased,  for  that  the  said 
beMw*'  bjM..  William  James  McDonald,  on  the  10th  of  June,  1862, 
the  deftDdftDt,  ^7  ^^^  cheque  or  order  for  the  payment  of  money 
^^zMutor  '  directed  to  the  Bank  of  New  South  Wales,  required  the 
First  plea—  said  bank  to  pay  to  trustees  or  bearer  J&2000,  and  the 
S*en'^*tha  P^*^*^'*^*  became  the  bearers  of  the  said  cheque,  and  the 
tMUtor,  then  same  was  duly  presented  for  payment  in  the  lifetime  of 
riedmsDiwiw  ^^^  ^^^  William  James  McDonald,  and  was  dis- 
knew,  on  an  honored — whereof  the  said  William  James  McDonald 
inth  one  had  due  notice,   but  did  not  pay  the  same,  nor  has  the 

^\  T\^    defendant  since  his  death,  but  the  same  remains  due  and 

fir%  it  to  ber  * 

10  conaide-        unpaid, 

<«tban"  miuTT-  ^''^^  P^^^ — ^^^^  ^^  ^^®  ^™^  when  the  said  cheque  or 

ing  bin,  and  order  was  drawn  by  the  said  William  James  McDonald^ 

for  t^mar*  he  the  said  WiUiam  James  McDonald  was  a  married 

uT?  th*"*  tntLTi,  and   the  wife  of  him  the  said  WiUiam  Jamee 

plaiotiffa  McDonald  was  then  living,  as  he  well  knew ;  and  there- 

ibocheque  "P^^  ^^  ^^^  agreed  between  the  said  WiUiam  Jamee 

wtthoat  Talna.  McDonald,  then  being  so  married  as  aforesaid,  and  one 

was  tbi°aam^  EmUy  Sarah  Ann  Wakefield,  that  he  the  said  WiUiam 

'S3^*?Ai°'  ^^^^^  McDonald  should  marry  the  said  EmUy  Sarah 

last  allegation  Ann  Wakefield,  and  should  draw  the  said  cheque  or 

it  lUted  tbat 

tbe  plaintiflTi  '<fint"  took  wltb  notice  of  tbe  premifei. 

Beplioation  to  firit  and  second  pleas,  tbat  the  oheqoe  wag  drawn  in  pnTsnanee  of  tbe 
above  mentioned  agreement,  and  that  EmUy  W,  did  marrj  the  testatoi ;  tbat  tbe  plain- 
tift  beoame  bearers  of  tbe  cheqoe  as  tmstees  for  her,  and  that  tbej  are  suing  on  it  for 
ber  benefit    S^  on  demurrer,  that  the  pleas  are  bad,  and  the  replication  good. 

Third  plea^that  there  was  nerer  aoj  oonsideration  for  the  drawing  or  payment  of 
tbe  cheque  by  the  testator.    Held  bad. 

Fourth  plea — that  tbe  tettator,  at  tbe  time  of  tbe  drawing  and  dellTeir  of  tbs 
obeqne^  was  so  intoxicated  as  to  be  wholly  unconscious  of  his  acts;  and  that  the  plain- 
tiffii  first  took  the  cheque  without  Tsloe.    Edd^  on  demurrer,  bad. 

Fifth  plea  was  the  same  as  the  fourth,  except  that  instead  of  tbe  last  allegation  U 
stated  that  tbe  plaintiffs  "firat"  took  the  cheque  with  notioeof  the  premises. 

Beplication  to  the  fourth  and  fifth  pleas,  alleged  the  aboTe  mentioned  agrsemeni 
between  tbe  testator  and  Smily  W.,  and  that  a  marriage  (d^  fftcto)  was  loTemnised 
between  then ;  and  that  after  deliyery  of  the  oheqne,  the  plaintm<  became  the  bearers 
of  the  cheque,  with  the  testator'a  consent  and  knowledge  as  tmstees  for  Smilp  JF»,  m 
and  for  the  cheque  agreed  to  be  drawn  as  aforesaid,  and  are  suing  as  sueb  tmstees  fisr 
hsr  benefit    Eeld,  on  demurrer,  good. 
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order  in  consideration  of  the  said  Emily  Sarah  Ann 
Wakefield  then  marrying  the  said  William  James 
McDonald^  and  as  a  provision  for  such  marriage — and 
the  plaintiffs  first  took  and  became  the  bearers  thereof, 
without  any  value  or  consideration. 

Demurrer  and  joinder. 

The  second  plea  was  the  same,  except  that  instead  of 
the  last  averment  it  alleged  that  *^  the  plaintiffs  had  full 
notice  of  the  premises  when  they  first  took  and  became 
the  bearers  of  such  cheque  or  order .^ 

Demurrer  and  joinder. 

Third  plea — that  there  never  was  any  value  or  con- 
sideration for  the  drawing  or  payment  of  the  said 
cheque  by  the  said  William  James  McDonald. 

Demurrer  and  joinder. 

Fourth  plea — that  at  the  time  when  the  said  William 
James  McDonald  drew  the  said  cheque  or  order,  and 
delivered  the  same,  he  was  so  intoxicated  and  under  the 
influence  of  liquor,  and  tiiereby  so  entirely  deprived  of 
the  use  of  his  reason,  that  he  was  unable  to  comprehend 
the  meaning  or  effect  of  the  drawing  or  delivering  of  the 
said  cheque  or  order,  or  to  contract  thereby— and  the 
plaintiffs  first  took  and  became  bearers  thereof  without 
giving  any  value  or  consideration  for  the  same. 

Demurrer  and  joinder. 

The  fifth  plea  was  the  same  as  the  fourth,  except  that 
instead  of  the  last  allegation  in  the  fourth  plea,  the  fifth 
alleged  that  ^*the  plaintiffs  had  full  notice  of  the 
premises  when  they  first  became  the  bearers  of  such 
cheque  or  order.^ 

Replications  (1),  to  the  first  and  second  pleas,  that 
the  said  cheque  was  drawn  in  pursuance  of  the  agree- 
ment,  and  upon  the  consideration  and  for  the  purpose  in 
the  said  pleas  mentioned— -and  that  a  marriage  (de 
faelo)  was  held  and  solemnized  between  the  said  Emily 
Sarah  Ann  Wakefield  and  the  said  William  James 
McDonald^-^Lud  that  the  plaintiffs  became  and  are  the 
bearers  of  the  said  cheque  as  trustees  for  the  said  Emily 
Sarah  Ann  Wakefield^  and  are  suing  as  such  on  her 
behalf  and  for  her  benefit. 

Demurrer  and  joinder. 
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(2).  To  the  fourth  plea^  that  thci  said  •greement  in 
the  firat  and  second  pleas  metitionedy  was  made  between 
the  said  £mj/y  Sarah  Ann^  Wak^U.SLiid  tho^. said 
WUliamiJamea  McDonald^  as  in  the  said  pleas:  alleged 
«-and  that  a  marriage  {de  facto)  was  had  and  8oleai<- 
nized  between  them  ;  and  that  after  the  deliverer  of  the 
said: cheque  tbe  plaiatiffs^  by  and  with  the  consent  and 
knowledge  b(  the  said  fKiUidm  Jam$B  McDonald^  be- 
came and  were  the  bearers,  astrustees  for  thei.said 
Emily  Sarah  Ann.  Wakefield^  of  the  said  phequejo  the 
declaration  mentioned,  as  and  for  the  said  eheque  so 
agreed  to  be  drawn  as  in  tbe  said;  pleas  alleged »  and  are 
'Suing  as  such:  trustees  on  herr  behalf  and  for  hen  beinefiU 

Demurrer  and  joinder. 

(8).  To  the  fifth  plea,  in  the.  same  terms  as  (2). 

Demurrer  and  joinder. 

^Stephen  in  support  of  the  replications  and  the  de- 
murrers to  the  pleas.  The  first  and  second  pleas  are 
clearly  bad.  They  do  not  show  that  the  cheque  was 
drawn  without  consideration.  There  was  a  sufficient 
consideration  moving  to  the  deceased.  For  a  promise 
by  a  married  man  to  marry  a  woman  will  support  an 
action  by  her  for  the  breach  of  such  promise ;  Wild  v. 
Harris  (a).  **  It  would  be  strange,  indeed,^  says^Wildej 
C.  J.,  delivering  the  judgment  of  the  Court,  '^  to  allow 
the  defendant  to  re)y  upon  his  own  wrong ;  to  set  up 
his  fraudulent  concealment  of  his  marriage ;  in  order  to 
discharge  himself  from  his  promise;  the  plaintiff  having 
performed  her  part  of  the  consideration,  by  remaining 
unmarried,  and  ready  to  marry  the  defendant,  until  she 
discovered  that  he  was  already  a  married  man.^  A  man 
who  deceives  a  woman  into  a  promise  of  marsiage  (she 
not  knowing  that  he  is  already  married),  cannot  after- 
wards set  up  his  own  villany  to  defeat  his  contract.  And 
if  the  woman  gave  consideration  for  the  note,  it  is  imma* 
terial  whether  the  plaintiffs  had  or  had  not  notice  of  the 
facts. 

The  replications  to  these  first  and.  second  pleas  are 
also  good.     A  marriage  de  facto  is  a  sufficient  conside- 
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rfttfto  for  the  making  of  the  instrument.  Rven  if  the 
marriage  did  not  take  place ;  if  the  woman  found,  after 
she  bad  received  the  note,  that  the  roan  was  already 
married  ;  she  was  still  entitled  to  sue  on  the  note.  As 
Parkef  B.,  says,  in  MiUward  v.  IMUewood  (a)  (which 
follows  Wild  V.  Sarris)^  ^Hf  she  discovered)  on  the  day 
after  the  defendant's  promise,  that  he  was  a  married 
man,  I  should,  nevertheless,  say  that  the  consideration 
would  be  sufficient.^  There  was  nothing  illegal  in  the 
inception  of  the  note,  and  therefore  it  is  immaterial 
whether  the  plaintiiTs  did  or  did  not  give  consideration. 

The  first  plea  alleges  an  absence  of  consideration  and 
of  notice,  when  the  plaintiiFs  '*  first  took  and  became  the 
bearers^  of  the  instrument.  That  is  not  sufficient ;  the 
plea  should  have  alleged  that  the  plaintiffs  always  held 
them  without  consideration,  &c.  Any  intervening  con- 
tideration  will  support  the  right  of  action.  With  regard 
to  notice,  if  they  took  the  instrument  without  notice,  it 
IS  immaterial  whether  they  are  or  are  not  afienoardi 
aflected  with  notice. 

The  third  plea  is  bad.  For  if  the  plaintiffs  gave  value, 
it  is  immaterial  whether  McDonald  gave  value  or  not. 

The  fourth  is  bad.  It  does  not  negative  the  plaintifla 
becoming  bearers  of  the  cheque  for  value  before  action 
brought;  The  law  is,  unquestionably,  that  where  a 
party,  when  he  enters  into  a  contract,  is  so  drunk  as  not 
to  know  what  he  is  doing,  and  particularly  where  it 
appears  that  this  was  known  to  the  other  party,  the  con- 
tract is  void  altogether,  and  he  cannot  be  compelled  to 
perform  it ;  Gore  v.  Gibson  (b).  That  was,  however, 
an  action  between  parties  in  privity.  The  fourth  plea  is 
bad  on  account  of  the  insufficiency  of  the '  averment 
already  referred  to.  The  replications  to  the  fourth  and 
fifth  pleas  are  a  complete  answer  to  those  pleas.  They 
allege,  that  ^*  after  the  delivery  of  the  cheque  the  plain- 
tiffs, by  and  with  the  consent  and  knowledge  of 
McDonaldf  became  and  were  the  bearers  as  trustees  for 
Wakefield.^  Admitting  that  McDonald  was  intoxicated 
when  he  drew  the  cheque,  if  he,  after  that  he  became 
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quite  sober,  delivered  it  to  the  plaintiflb  as  trustees,  for 
WakefieUTa  benefit,  it  is  sufficient.  It  is  not  necessary 
to  go  through  the  form  of  writing  it  again*  The  subse- 
quent ratification  by  McDonald^  when  sober,  of  the 
cheque  (it  being  given  in  pursuance  of  a  previous  agree- 
ment also  made  when  sober),  sets  up  the  cheque. 

Darley  in  support  of  the  pleas  and  the  demurrer  to 
the  replications.  The  first  and  second  pleas  are  good. 
The  first  plea  is  clearly  good,  at  all  events  as  an  informal 
plea  of  rescission  of  contract  before  breach.  In  FtnerV 
Abridgment  (a)  it  is  said,  but  if  the  condition  be  to  do 
anything  against  law,  as  to  kill  a  roan,  then  the  one 
and  the  other  is  void.  The  promise  cannot  be  enforced. 
It  was  impossible  for  McDonald  to  fulfil  his  promise. 
It  was,  therefore,  void  ;  and  there  was  no  consideration 
for  the  promise  on  the  other  side.  The  allegation  that 
the  plaintiflfs  *<first^  took  the  order  without  value  is 
sufficient.  The  cheque  is  payable  immediately.  [Stephen^ 
C.J.  But  presentment  is  necessary.]  It  lies  on  the 
plaintiffs  to  allege,  that  they  afterwards  gave  conside* 
ration,  [Stephen^  C.  J.  Is  not  the  promise  to  miarry  a 
consideration  ?]  The  replications  to  these  pleas  are  bad. 
That  to  the  first  plea  may  be  good ;  but  the  plea  is  itself 
a  good  plea.  That  to  the  second  is  clearly  bad ;  for 
the  second  plea  alleges  notice.  The  plaintiflfs,  therefore, 
knew  that  McDonald  was  a  married  man,  and  were 
parties  to  the  fraud.  How  can  they  sue  on  a  cheque 
which  they  knew  was  given  to  induce  a  marriage  with 
one  whom  they  knew  was  a  married  man  ?  They  knew 
when  they  took  the  cheque  that  the  promise  was  void. 
[Siephefit  C.  J.    Was  it  really  void  ?] 

The  third  plea  says  that  there  was  no  consideration 
for  the  drawing  or  payment  of  the  cheque;  and  is, 
therefore,  good. 

The  fourth  and  fifth  pleas  are  clearly  good,  on  the 
authority  of  Gore  v.  Gibson  (b) ;  and  the  replications 
to  them,  for  the  same  reason,  are  bad.  The  original 
contract  was  void ;  Gore  v.  Gibson.   But  by  their  repli^ 
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cations  the  plaintiffs  say—true,  the  original  contract  was 
voidi  but  afterwards  it  was  ratified.  It  is  submitted 
that  being  void,  and  not  voidable,  the  contract  could 
not  be  ratified ;  Beauckamp  v.  Waller  (a),  Cruisers 
Digest  (6),  Shep.  Touch,  (c),  Kenfa  Comm.  (e{),  and 
Chiity  on  Cont.  (e).  The  deceased  should  have  drawn 
a  new  cheque  after  he  became  sober.  In  fact,  the  repli* 
eations  do  not  allege  a  ratification  after  he  became  sober, 

Stephen  in  reply.  Emily  Wakefield  promised  to  re- 
main unmarried,  and  it  must  be  assumed  on  these  plead- 
ings that  she  did  so;  and,  therefore,  the  first  and  second 
pleas  are  bad.  They  should  have  alleged  that  the 
marriage  did  not  take  place,  or  that  Emily  Wakefield 
was  not  ready  and  willing  to  marry.  The  third  plea 
admits  that  the  plaintiffs  are  bearers  for  value,  and  is 
therefore  bad.    The  replications  to  the  fourth  and  fifth 

m 

pleas  do  not  set  up  a  void  contract,  but  allege  that  the 
cheque  the  plaintiflTs  are  suing  on»  is  the  instrument 
handed  over  to  them  when  McDonald  was  sober. 

Cur,  adv.  vult 

Their  Honors  now  gave  judgment  as  follows  :•— 
Stbphjbn,  C.  J.  The  plaintiflTs  sue  as  the  bearers  of  a 
banicer^s  cheque,  drawn  in  favour  of  **  trustees  or  bearer^ 
by  one  McDonald^  deceased,  to  whom  the  defendant  is 
executor;  and  to  the  declaration  on  this  there  are 
several  pleas — to  all  of  which,  or  the  replications  to  such 
pleas,  there  are  demurrers. 

The  first  plea  sets  up,  simply,  an  agreement  between 
the  testator  and  one  EmUy  Wakefield^  that-  he  should 
draw  the  cheque  in  question  in  consideration  of  her  then 
marrying  him,  and  as  a  provision  for  the  marriage ;  but 
that  the  testator  was  at  the  time  already  a  married  man, 
and  knew  his  wife  to  be  alive — and  that  the  plaintiffs 
**  first ^^  became  bearers  of  the  cheque  without  value. 
The  second  plea  is  the  same— except  that,  instead  of  the 
last  mentioned  allegation,  it  says  that  the  plaintiffs  had 
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notice  of  tbe-facU)  when  tb«]r  first  becatme  bearem  of  fht 
instruihenl.  Tfae  {daiutiffa  take  exceptioD  to  both'.pleaa, 
on  the  ground  that  neither  shows  the  absence^of  conaide- 
ration  for  drawing  the  cheque :  and  also,  as  to  the  ifirst 
plea^  that  value  may  have  been  given  before  action 
brought,  which-  would  be  sufficient:  and,  as  lb  the 
second. plea,  that  notice  cou]d  not  in  such  a- case  afi^t 
the  right  of  action^  The  plaintiffs  reply,  also,  as  matter 
of  fact,  that  the  cheque  was  drawn  in  pursuance  of  the 
agreement  stated ;  that  Emily  Wakefield  actually  mar- 
ried the  testator ;  that  the  plaintiffs  became  bearets  of 
the  cheque,  as  trustees  for  her ;  and  that  they  are  suing 
on  it  for  her  benefit.  To  this  replication  there  is  a  de» 
murrer,  on.  the  ground  that  a  mere  de  facto  marriage^ 
such  as  the  one  in  question,  can  form  no  consideration 
for  the  making  of  the  instrument. 

I  am  of  opinion,  on  this  portion  of  the  record, .  that 
the  pleas  are  bad  ;  but,  if  good,  that  clearly  they  are 
well  answered  by  the  replication  to  them.  The  pleas 
should  in  strictness  have  alleged,  not  merely  an  agre^ 
meni  to  draw  this  cheque,  but  that  it  was  in  fact  drawn 
for  the  consideration  stated,  and  no  other.  As  they 
stand,  neither  plea  alleges  that  the  drawing  wi»s  without 
consideration,  nor  attempts  to  show  how  the  drawing 
was,  in  fact  or  in  law,  without  consideration.  But  they 
are  defective  on  more  substantial  grounds.  It  does  not 
appear  in  whose  favour,  in  point  of  fact,  the  cheque  was 
drawn,  or  to  whom  it  was  by  the  drawer  first  given. 
Possibly,  therefore,  the  recipient  from  his  hands  was  the 
deluded  woman — from  whom  (or  from  some  holder  to 
whom,  perhaps,  she  had  previously  passed  it)  the  plain- 
tiffs ob£ained  the  cheque — without  talue,  or  with  notice, 
as  alleged.  The  case  then,  so  taken,  stands  thus  i  An 
unmarried  female,  in  ignorance  of  any  dishonest  con- 
duct or  design  towards  her,  accepts  the  addresses  of  a 
man  whom  she  supposes  to  be  single ;  add  he,  in  con- 
sideration of  her  undertaking  to  marry  him  (which,  as 
between  Mem,  can  only  mean  going  through  the  legal 
ceremony  of  marriage),  agrees  to  give  her  a  cheque  or 
similar  negotiable  instrument,  for  a  stated  sum  of  money. 
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In  pursuance  of  *  that  contract,  the  maniiTaws  and^gives 
to  her  the  instrument  sued  on. 

There  is  nothing  to  show  that  this  was  after  the  mar- 
riage, for  no'-such  ceremony  is  (in  the  pleas)  stated  to 
have  occurred  |  *  but,  even  had  the  cheque  been  then 
given,  the  woman^s. status  was  still  in  law  the  same.  It 
appears  to  me,  that  in  either  event  the  cheque  was 
founded  on  a  good  consideration,  and  is  enforceable. 
That  consideration  was,  as  I  construe  the  pleas,-  Emily 
WakefieWM  promise  to  marry  ;  and,  admitting  that  the 
cheque,  in  her  hands,  or  in  those  of  a  trustee  for  her^ 
would  have  been  valueless  had  she  violated  that  pnnniset 
tlie  defendant  asserts  no  such  failure  of  considers  tion. 
If  I  this  be  sOf  the  question  as  to  any  consideration 
moving  from  theplaintiSs,  of  course,  or  notice  given  to 
them,  cannot  arise. 

If,  however,  we  assume  that  the  cheque  existed  only 
after  marriage  (the  replication  stating  the  fact  ot*  the 
marriage),  in  pursuance  of  a  contract  then,  to  draw  and 
give  it-— and  that  it  was  thereupon  by  the  testator 
banded  over  to  the  plaintiffs,  as  trustees  for.  her— -I 
should  still  be  of  opinion  that  they  are  entitled  to 
recover.  Emily  Wakefield^  still  so  remaining  notwith- 
standing the  ceremony,  had  performed  her  portion  of  the 
contract;  and  the  delivery  of  the  agreed  cheque  tP  her 
agents,  or  nominees,  would  be  equivalent  t<>a  delivery 
to  herself.  The  result  would  be  the  same,  had  the  de» 
livery  been  to  them,. as  such,  before  the  marriage* r«3ut, 
00  the  pleadings,  we  must  infer  that  the  instrupnent  was 
banded  to  this  woman,  in  the  first  instance ;  and  that 
the.  plaintift,  whose  position  as  trustees  was  probably 
contemplated  throughout,  became  the  bearers  of  the 
cheque  afterwards  under  her. 

The  argument  for  the  defendant -amounts  to  this: 
that,  inasmuch  as  the  testator  knew  there  could 'be  no 
binding  marriage,  his  promise  was  conditional  on  an 
impossible  event — and  therefore,  that  he  (or  his  Rpre- 
tentatives).  can  now  set  up  his  own  fraud,  against  the 
person  whom  he  deceived,  in  order  to  commit  a  double 
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wrong.    The  law,  I  am  glad  to  believe^  will  not  tolerate 
a  defence  so  utterly  unrighteous. 

The  fourth  and  6fth  pleas  set  up  intoxication  in 
answer ;  alleging  that  the  testator,  at  the  time  of  the 
drawing  and  delivery  of  the  cheque,  was  wholly  ua- 
conscious  of  his  acts.  The  former  plea  then  avers,  that 
the  plaintiffs  first  became  the  bearers  without  value; 
and  the  latter,  that  they  had  at  that  time  notice  of  the 
infirmity.  The  plaintiffs  demur  to  tKe  fourth  plea,  on 
the  ground  that  it  ought  to  have  negatived  (as  they  said 
that  the  first  should  have  done)  the  giving  of  value  by 
them  at  any  time.  But  the  substantial  question,  as  to 
each  of  these  pleas,  arises  on  the  replication ;  in  which, 
in  the  first  place,  the  testator's  agreement  to  give  the 
cheque,  and  the  fact  of  the  solemnization  of  the  mar- 
riage, are  stated — and  then  it  is  alleged  that,  after  de- 
livery of  the  cheque,  the  plaintiffs  became  the  bearers  by 
bis  consent,  as  Emily  WakefieUTs  trustees.  Thus,  in 
effect,  a  contract  to  give  the  cheque,  and  a  ratification  of 
it  after  delivery,  both  (presumably)  being  by  the  testa- 
tor when  sober,  are  relied  on  as  rendering  the  instru* 
ment  valid,  notwithstanding  his  intoxication  at  the  time 
of  such  delivery.  The  defendant  by  his  demurrer  to 
these  replications  contends,  that  the  cheque  was  abao*^ 
lutely  void  by  the  drunkenness,  and  incapable  therefore 
of  ratification. 

I  am  of  opinion  that  the  replications  afford  a  good 
answer  to  these  pleas.  It  nowhere  appears  on  the  record, 
when  or  to  whom  the  cheque  sued  on  was  first  given ; 
nor  do  I  say  that  the  explanation  was  necessary.  We 
may  assume,  on  these  pleadings,  that  it  was  given  to 
EmUy  Wakefield  herself — and  before  the  marriage.  It 
was  given  too  in  pursuance  of  a  contract,  and  on  a  con- 
sideration, according  to  the  opinion  here  expressed, 
legally  enforceable  and  valid.  This,  since  the  instni- 
ment  itself  was  then  unenforceable,  might  or  might  not 
have  been  of  importance,  had  she  continued  to  be  the 
bolder.  Emihf  Wakefield,  however  (whether  befoM  or 
after  the  de  facto  marriage),  having  that  invalid  instru- 
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ment  in  her  hands^  founded  on  a  good  consideration,  is        tSi7. 

authorised  by  the  drawer  to  transfer  it  to  other  persons, 

her  appointees  or  agents ;  and  she  does  accordingly,  by 

his  assent,  deliver  the  cheque  to  them.  McBokild. 

The  replication  admits,  that  the  plaintifl^  then  were 
aware  of  its  invalidity.  But  a  banker's  cheque  is  pay- 
able  to  the  bearer,  and  the  property  in  it  passes  by 
delivery ;  so  that  each  holder,  by  the  law  merchant,  can 
sue  upon  it  in  his  own  name.  And  here  the  maker,  no 
longer  intoxicated,  becomes  virtually  party  to  such  a 
delivery.  Had  the  testator,  on  that  occasion,  given  the 
cheque  to  them  with  his  oii^n  hand,  there  would  be  no 
room  for  doubt,  I  apprehend,  that  he  would  thereby 
have  conferred  vitality  on  it.  For  the  instrument,  in  its 
negotiable  form,  still  existed  ;  mind  and  intention  alone 
being  required  to  give  it  efBcacy.  And,  these  being 
supplied  by  the  transfer  or  delivery  supposed,  the 
cheque  would  surely  be  complete.  But  what  substantial 
difierence  is  there  between  such  a  delivery,  clearly 
creating  a  new  right  of  action,  and  a  delivery  with  the 
like  object  by  the  original  holder,  by  the  maker^s 
direction  or  consent  P 

The  third  plea  has  yet  to  be  noticed.  It  is,  merely^ 
that  the  testator  never  received  any  consideration  for  the 
making  or  delivery  of  the  cheque.  And  to  this  the 
plaintiflTs  have  demurred,  on  the  ground  that  the  plea 
should  have  alleged,  further,  that  the  plaintiffs  became 
the  bearers  without  value.  On  this  ground  the  plea  is 
clearly  bad ;  and  it  was,  indeed,  if  I  do  not  much  mis- 
take,  abandoned  on  the  argument. 

As  the  plaintiffs  will  succeed  on  this  record,  in  respect 
of  each  plea— on  the  demurrer  to  the  third,  as  well  as 
the  first  and  second  pleas,  and  on  their  replications  to 
the  first,  second,  fourth,  and  fifth  pleas --it  is  scarcely 
necessary  to  give  judgment  on  the  single  point  involved 
in  the  demurrer  to  the  fourth.  The  holder  of  a  cheque, 
however,  who  has  given  value  for  it  before  *  action 
broaght  (and,  of  course,  before  notice  of  any  want  of 
oonaideration  in  the  drawer)  would  seem  to  be  equally 
with  one  who  takes  such  an  instrument  origi- 
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wy*        nally  for  value.    But  the  fourth  plea  alleges^  onlyv  khat 
HvHm      the  plaintiffs  irave  no  value  when  they  ^*  fint^  acquired 
•»*r*"  the  cheque.  . 

Mo!>oiiA2o.        I  am  of  opinion,  therefore,  that  the  said  plea  is  bad  on 
that  ground. 

Haboravx,  J.  I  think  that  the  defendants  first  and 
second  pleas  are  bad,  because  they  do  not  allege  affirma- 
tively  that  EmUy  Wakefield  knew  at  the  time  of  the 
promise  to  marry  William  Jamea  MeDonaldt  and  at  the 
time  of  such  marriage,  that  he  was  then  a  married  man. 
It  is  quite  consistent  with,  these  pleas  that  she  did  not 
know  such  &ct,  in  which  case  the  cheque  would  b0 
valid  (a). 

The  demurrer  to  the  third  plea  must  also  be  allowed^ 
as  not  negativing  the  possibility  that  the  plaintifis,  as 
**  bearers'*  of  the  cheque,  gave  value  for  the  same  after  it 
was  drawn. 

The  demurrers  to  the  fourth  plea  must  also  be  allowed^ 
for  two  reasons,  viz.— ;^rs/,  because  the  plea  does  not 
allege  affirmatively  that  the  plaintiffs  took  the  cheque^ 
and  became  the  bearers  thereof,  well  knowing  that  the 
same  had  been  drawn  by  W,  J»  McDonald^  while  intoxi- 
cated and  deprived  of  his  reason  (6) ;  and  eecondly^ 
because  it  is  quite  consistent  with  this  plea  that  the 
plaintifb  gave  consideration  after  first  taking  the  cheque, 
and  before  action  brought.  I  am  not  quite  satisfied, 
however,  but  that  in  strict  pleading,  such  allegation  of 
subsequent  consideration  is  rather  matter  to  be  replied 
aflSrmatively  by  the  plaintiffs  in  answer  to  this  fourth 
plea. 

Upon  the  whole  record,  therefore,  and  for  these  reasoofi 
my  judgipent  will  be  for  the  plaintifib. 

Oheekb,  J.  I  concur,  and  have  nothing  to  «dd  to  the 
judgments  just  delivered. 

Judgment  for  the 


(•)  9as  WUd  v.  ffMTii,  7  0.  B.  M9;  WUiotrd  v.  £iitimfooi,.(S 
Sxeo.  775.   . 

(»)  Seto MoUonr.  Oatnrom,  4  Ezch.  17  (1S49} ;  IS  L.  J.  Sx.  8,  SSS. 
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Ew  parte  Anrhwrt  (a).  Daoemta*^. 


CfTEPHEN  moved  to  malce  absolute  a  rule  nisi  ia  J^  ^i*^ 
^^     the  nature  of  a  mandamus  to  compel  two  justicea  MaoioimditlM 
of  the  peace  to  hear  a  complaint  against  the  auditors  of  J^p^l^aiiiff 
the  Paddington  Municipality.    The  complainant  is  the  that  any 
Chairman  <rf  the  Municipality.    Under  the  88th  section  fadn^  todo 
of  the   Municipalities  Act  of   1858,  the    Municipal  '^^jf^^^?^. 
Council  are  to  exhibit  to  the  auditors  all  books  of  bebdireotod 
account,  &c.,  and  a  detailed  account  of  the  revenue  and  ^  ff'^^  ^ 
expenditure  of  the  Council  certified  by  the  chairman  to  Mssltj,  mjh 
be  correctf  **  and  by  the  auditors  to  correspond  with  the  ||^Sly  mU 
books  of  account  and  vouchers,^  &e.,  is  to  be  published  be  reooTcnd 
in  the  Gameiie.    Here  the  charge  against  the  auditors  is  of  squ  bv  any 

that  they  refused  to  certify  that  the  accounts  corres-  lf'»?»^<> 

•bsil  ftiiA  for 
ponded  with  the  books  and  vouchers.    Under  the  71st  tbo  iara^ 

section  any  auditor  refusing  to  do  any  matter  or  thing,  j2eUo?«M«*c 
which  by  law  he  is  directed  to  perform,  shall  be  liable  that  all  penal* 

^_  ttAfl  I II AMI  WUi 

to  a  penalty.    The  section  goes  on  to  say  that  *<  every  |^^  offoneee 
penalty  may  be  recovered  with  full  costs  of  suit  by  any  •j^**^**  ***• . 
person  who  shall  sue  for  the  same  within  three  months,**  reeorered  in  a 
&c.  /  These  words  suggested  the  diflSculty  felt  by  the  gfo"^^*^ 
justices.    But,  it  is  submitted,  that  however  untechnical  JuiUoee." 
may  be  the  language,  it  is  clear  that  the  justices  have  jnllt^bave 
jurisdiction*  by  the  90th  section,  which  provides  that  all  '"'^.^ 
penalties  *<  may  be  recovered  in  a  summary  way  before  irer  offenees 
two  or  more  justices.**  Tut^seoSai?* 

No  counsel  appeared  to  show  cause. 

Stbprek,  C.  J.  The  justices  were  clearly  mistaken ; 
for  under  the  90th  section  they  had  jurisdiction, 
although  it  may  be  considered  that  the  language  of  the 
71st  section  implies  a  proceeding  by  action  at  law.  The 
non-appearance  of  the  justices  to  day  to  show  cause  is  no 
ground  for  abstaining  from  a  decision,  if  we  clearly  see 
our  way  to  a  decision ;  we  should  not,  of  course,  make 

(a)  Befim  /SV^Am,  0.  J.,  Atyrew,  J.,  sad  CMk$,  .T. 
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the  rule  absolute  if  we  entertained  an  adverse  opinioa* 
It  was  not  necessary,  nor  in  my  opinion  would  it  have 
been  right,  for  tlie  complainant  to  apply  to  any  other 
justices  before  coming  to  this  Court. 

Habgbate,  J»  I  think  the  Court  has  a  discretionary 
power  in  making,  or  refusing  to  make,  this  rule  abso- 
lute; and  I  regret  to  exercise  this  power  without  having 
both  parties  and  all  the  facts  before  us.  Here  the 
justices  are  not  before  us,  having  no  interest  in  the  case* 
Is  it  not  dangerous  to  grant  this  application  against 
these  parties,  when  the  same  application  might  have 
been  made  to  a  second  set  of  justices?  All  the  other 
justices  of  the  colony  were  open  to  the  persuasion  of  the 
complainant.  I  do  not  myself  appreciate  the  difficulty 
felt  by  the  justices  who  refused  to  bear  the  case.  I  con- 
cur in  the  construction  of  the  statute  given  by  the  Chief 
Justice. 

Chbexe,  J.  I  think  the  rule  should  be  made  abso- 
lute. 

Rule  absolute. 


D«eenber  19.    Hetydbbsoic  and  others  against  O^Dowd  and  another  (a). 

The  plaiotlffi  THIRST  count :  for  that  the  defendants,  by  a  letter 
fortbed^iD-  written  by  the  defendants  to  the  plaintiffs,  and 

**"tiosU«^^'  dated  20th  September,  1865,  promised  the  plaintiffs, 
on  the  faith  of  in  the  words  and  figures  following,  that  is  to  say:— 
taking  tolwy  *'  D^AB  SiBS — We  request  you  to  import  for  us» 
for  them.  JBat. through  your  agents  in  London,  sundry  goods,  com* 
iDfaotforooe  pnsing  brushware,  combs,  cutlery,  &c.,  according  to 
MoM.,  andat    (h^  ijgtg  handed  you,  to  be  purchased  from  the  trades- 

thedefendanti  . 

request  they  men  whose  names  are  written  thereon.  It  is  understood 
to^Mo^^he^  that  you  are  not  to  be  in  anyway  responsible  for  the 

giving  bi« 

promissory  notes  for  the  prioa.  These  promissory  notes  were  reoetved,  hat  without  the 
knowledge  of  the  defendants.  Meld,  on  demnrrer  to  oertain  pleat  which  relied  on  this 
giTioff  of  time  to  MoM.  as  an  answer  to  an  action  on  the  andertaking,  that  the  pleas 
were  had,  as  the  plaintiffs  did  not  hy  so  giving  time  discharge  the  defendant!  from 
their  original  liability. 

(a)  Before  St^hm,  0.  J.,  Cheeke,  J.,  and  Fauceity  J. 
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qoalily  of  the  goods  so  purchMed»  nor  for  the  risk  of        ^W"* 
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damage  bj  sea  water,  but  your  agents  are  to  insure  free 
of  particular  average,  and  ship  by  good  vessels.  In  "^"^^ 
consideration  of  your  so  doing,  we  hereby  undertake  on  JSt^^^ 
arrif al  of  the  goods  to  pay  you  in  cash,  or  an  approved 
bill  at  three  months  for  the  original  eoet,  with  twenty 
per  cent,  advance,  freight,  dnty,  and  landing  charges.^ 
And  the  plaintifil  did,  in  pursuance  thereof,  import 
through  their  agents  in  London  sundry  goods,  accord- 
ing to  certain  lists  handed  by  the  defendants  to  the 
plaintiA  in  that  behalf.  Averment  of  the  fulfilment  of 
all  conditions  precedent.  Breach,  that  the  defendants 
on  arrival  of  the  said  goods  did  not  pay  the  plaintiib  in 
cash,  or  by  an  approved  bill  at  three  months  for  th» 
original  cost,  with  twenty  per  cent  advance,  freight, 
duty,  and  landing  charges  as  agreed,  nor  at  all,  but 
have  wholly  neglected  and  refused  so  to  do. 

Second  count:  for  that  whereas  certain  goods  had 
been  imported  by  the  plaintiffs  for  the  defendants  in 
pursuance  of  the  letter  in  the  said  first  count  mentioned, 
and  had  arrived  in  the  said  colony-— and  the  defendants, 
by  a  letter  written  by  the  defendants  to  the  plaintiflls, 
and  dated  28th  May,  1866,  promised  the  plaintififlb,  in 
the  words  and  figures  following,  that  is  to  say:-** 
^'OmTLXHXN — Referring  to  our  request  to  you,  to 
indent  goods  for  us,  under  date  twentieth  September 
last,  and  understanding  that  the  remaining  portion  of 
them  arrived,  per  *  Maid  of  Judah,*  on  25th  ultimo,  we 
are  agreeable  that  delivery  of  those  may  be  made  to  Mr. 
JL  MeMahofiy  on  his  handing  you  either  cash  or  docu- 
ments in  security 9  in  the  same  manner  as  arranged  with 
you  by  our  letter  of  the  18th  ultimo,  and  undertaking,  to. 
stand  between  you  and  any  loss  that  may  arise  from 
your  so  doing.*^  Averment,  that  the  letter  referred  to 
therrin  as  of  20th  September,  was  the  letter  in  the  first 
count  set  forth,  and  that  the  letter  referred  to  therein  as 
of  the  18th  April,  was  a  letter  from  defendants  to 
plaintifl^  in  the  words  and  figures  following  :— 
^  OaKTLXMBN— With  reference  to  our  request  to  you, 
to  indent  certain  goods  for  us,  dated  90th  September 
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last,  and  being  informed  that  several  portions*  of  these 
goods  have  now  arrived  in  Sydney,  we  are  willing  that 
delivery  of  buch  portions  of  the  same  may  be  made  from 
time  to  time  to  Mr.  L.  McMahon^  as  he  may  pay  you 
either  in  cash  or  documents,  and  we  undertake  to  stand 
between  you  and  any  loss  that  may  arise  from  so  doing.^ 
And  the  plaintiffs  aver  that  they  did  deliver  the  said 
goods,  in  the  said  letter  of  the  28th  of  May  referred  to, 
to  the  said  L.  McMahon^  receiving  from  him  his  pro- 
missory note  for  the  sum  of  J?2S5,  for  and  on  account  of 
the  said  goods,  and  certain  deeds  of  land,  the  property 
of  one  Conolhff  by  way  of  equitable  deposit,  as  security 
for  the  payment  of  the  said  sum  of  £3SB  by  the  said 
L.  McMahon.  Averment,  that  the  said  promissory 
note  became  due  on  the  7th  November,  1866,  and  was 
dishonored,  and  that  McMahan  had  hitherto  wholly 
neglected  to  pay  the  same ;  and  that  the  plaintiffs  have 
incurred  expense  in  endeavouring  to  realise  the  said 
security ;  and  that  the  said  ^285  remains  wholly  un- 
paid. Averment  of  ful61ment  of  all  conditions  pre- 
cedent. Breach,  non-payment  of  the  £iSBf  nor  the 
expense  so  incurred,  nor  have  the  defendants  in  any  way 
stood  between  the  plaintiffs  and  the  said  losses  arisen 
as  aforesaid,  from  their  delivering  the  said  goods  to 
McMahon. 

There  were  counts  for  money  paid,  interest,  and  on 
accounts  stated. 

Demurrer  and  joinder. 

Third  plea  to  the  first  and  second  counts,  and  so 
much  of  the  third  count  as  alleges  that  the  defendants 
are  indebted  to  the  plaintiffs  for  money  paid  by  the 
plaintifis  for  the  defendants,  for  defence  on  equitable 
grounds,  that  after  a  certain  portion  of  the  said  goods 
had  arrived  in  the  said  colony,  and  before  any  breach  of 
the  contract  in  the  first  count  mentioned,  it  was  agreed 
between  the  plaintiffs  and  the  defendants  that  the  said 
contract,  so  far  as  it  affected  the  said  portion  of  the  said 
goods  then  arrived,  should  be  rescinded— and  the  defen- 
dants thereupon  signed  the  letter  of  the  18th  Aprily 
1866,  in  thc^  second  count  of  the  dedaration  set  forth^ 
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for  the  accommodation  of  the  said  £.  McMahon^  and  as 
bis  surety  only,  and  to  secure  that  the  plaintifis  should 
be  paid  for  the  said  goods,  of  which  the  plaintiffs  at  the 
time  of  the  rescission  of  the  said  contract  and  the  sign** 
itig  of  the  said  letter  had  notices  and  save  as  aforesaid 
there  never  was  any  value  or  consideration  for  the 
undertaking  of  the  defendants  contained  in  the  said 
letter  of  the  18th  April,  1866 ;  and  that  afterwards  the 
plaintiffs  did  deliver  the  said  portion  of  the  said  goods 
to  the  said  L.  McMahon^  and  the  said  L.  McMakcn 
paid  the  plaintiffs  for  the  same,  so  that  at  the  com- 
mencement of  this  action  there  remained  nothing  due  to 
the  plaintiffs  in  respect  of  the  said  portion  of  the  said 
goods ;  and  that  after  the  making  of  tlie  said  agreement 
in  the  plear  hereinbefore  mentioned,  the  residue  of  the 
said  goods  arrived  in  the  said  colony,  and  thereupon,  or 
before  any  breach  of  the  said  contract  in  the  first  count 
set  forth,  it  was  agreed  between  the  plaintiffs  and  the 
defendants  that  the  said  contract  should  be  rescinded, 
and  thereupon,  the  defendants  signed  the  letter,  dated 
the  28th  May,  1866,  in  the  second  count,  also  set  forth 
for  the  accommodation  of  the  said  L,  McMahon^  and  us 
his  surety  only,  and  to  secure  that  the  plaintiffs  should 
be  paid  for  the  said  remainder  of  the  said  goods,  of 
which  the  plaintiffs  at  the  time  of  the  rescission  of  the 
said  contract,  and  the  signing  of  the  said  letter  of  the 
88th  May,  1866,  had  notice,  and  save  as  aforesaid  there 
never  was  any  value  or  consideration  for  the  undertaking 
of  the  defendants  contained  in  the  said  letter  of  the  28th 
May,  1866;  and  that  afterwards  the  plaintiffs  did 
deliver  to  the  said  L.  McMahan  the  said  remainder  of 
the  said  goods,  and  took  from  the  said  L,  McMahon  a 
certain  promissory  note,  dated  the  29th  May,  1866, 
whereby  the  said  L*  McMahon  promised  to  pay  the 
plaintiffs  £985  two  months  after  date — the  said  sum  of 
£986  being  the  balance  then  due  to  the  plaintiffs  of  the 
purchase  money  for  the  said  remainder  of  the  said 
goods ;  and  that  afterwards,  and  after  the  said  promise 
sory  note  fell  due^  the  plaintiffs,  whilst  they  were  the 
bolders  of  the  said  note»  did|H  without  the  consent  pf  the 
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^Wr^        defendantftt  and  for  a  good  and  tuftcient  conirideimfiw 

BwamuoK    to  the  pladntifft  in  thki  behalf,  agree  with  the  taid: 

Y,  JU  MeMahon  to  give  time,  and  they  aeoordinglj  gave^ 

>«?'£5!£^.    ^^  ^°^  '^  ^'^^  payment  of  the  said  promiispry  nolt^ 
beyond  the  time  when  the  tame  was  doe  and  payable;? 


and  that  the  pkintifik  afterwatdt  received  from  tbe  fi^ 
L.  MeMahon  payment  of  a  certain  portion  of  the 
moneya  mentioned  in  the  said  note,  and  afterwards, 
without  the  consent  of  the  defendants,  took  from  the 
said  £.  MeMahon  the  promissory  note  in  the  second 
count  of  the  declaration  mentioned,  together  with  certain 
tide  deeds  of  lands  bdonging  to  one  ComMg^  by  way  of 
equitable  security  for  the  due  payment  of  the  said 
promissofj  note  in  the  said  second  count  mentioned,  at 
maturity ;  and  that  the  money  in  the  said  third  count 
mentioned,  as  being  paid  by  the  plaintiffs  for  the  use  of 
tiie  defendants,  was  the  money  paid  by  the  plaintifli  as 
and  for  the  purchase  money  of  the  said  goods,  and  nol 
ptherwigc. 

Fourth  plea  to  the  same  portion  of  the  declaration  ,fpr 
defence  on  equitable  grounds,  that  the  letter  in  the  first 
count  of  the  dedavation  set  forth  was  signed  in  the  nmpie 
of  the  defendants^  firm,  for  and  on  behalf  of  jtbewd 
L,  McMahonj  for  accommodation  of  the  ssid  J^ 
McMahanj  and  aa  his  surety  only,  in  order  to  induce 
the  plaintiflk  to  import  the  said  goods  for  and  on  behalf 
of  the  said  L.  MtMahon^  and  to  secure  to  the  plaintifli 
that  they  diocdd  be  paid  for  the  said  goods,  which  wd 
goods  were  oidered  for  the  use  of  the  said  L^  MeMahon^ 
tod  on  bia  bebalf,  the  defendants  having  no  intevasi 
whatever  in  the  same,,^  idl  which  premises  the  plaintiflk 
at  the  time  of  the  signing  of  the  letter  in  the  said  first 
count  set  forth  had  notice,  and  save  as  aforesaid  there 
never  was  any  value  or  consideration,  for  the  making  of 
the  said  contract  in  the  said  first  couof  mentioned-— and 
afterwards  a  certain  portion  of  the  said  goods  arrived  in 
the  said  colony,  and  tbe  said  L.  MeMahnn  was  desirous 
of  obtaining  possession  of  tbe  same,  wberenprni  the  de^ 
fondants  signed  the  letter  of  the  18th  ApiiV  18661,  in 
the  second  ooaat  of  tbe  deelaaratios  c«t  forth^  ibr  dit 
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ioB  of  the  said  L.  McMahon^  and  as  his 
surety  only,  and  to  secure  that  the  plaintiffs  should  be 
paid  for  the  said  goods,  of  which  the  plaintiflSs  at  the 
time  of  the  signing  of  the  said  letter  of  the  18th  April, 
1866,  bad  notice,  and  save  as  aforesaid  there  never  was 
any  value  ot  consideration  for  the  undertaking  of  the 
defendants,  contained  in  the  said  letter  of  the  18th 
April,  1866;  and  that  afterwards  the  plaintiffs  did 
deliver  the  said  portion  of  the  said  goods  to  the  said 
L*  McMahon^  and  the  said  L.  McMahon  paid  the 
plaintiffs  for  the  same,  so  that  at  the  commencement  of 
this  suit  there  remained  nothing  due  to  the  plaintiffs  in 
respect  of  the  said  portion  of  the  said  goods ;  and  that 
afterwards  the  remainder  of  the  said  goods  arrived  in 
the  said  colony,  and  the  said  L.  McMdhan  was  desirous 
of  obtaining  possession  of  the  same,  whereupon  the  de- 
fendants signed  the  letter,  dated  the  28th  May,  1866, 
in  the  second  count,  also  set  forth  for  the  accommodation 
of  the  said  L.  McMdhon^  and  as  his  surety  only,  and  to 
secure  that  the  plaintiffs  should  be  paid  for  the  said 
remainder  of  the  said  goods,  of  which  the  plaintiffs  at 
the  time  of  the  signing  of  the  said  letter  of  the  28th 
May,.  1866,  bad  notice,  and  save  as  aforesaid  there  never 
was  any  value  or  consideration  for  the  undertaking  of 
the  defendants  contained  in  the  said  letter  of  the  S8th 
May,  1866;  and  that  afterwards  the  plaintiffs  did 
deliver  to  the  said  L.  McMahon  the  said  remainder  of 
the  said  goods,  and  took  from  the  said  L*  McMahon  a 
certain  promissory  note,  dated  the  29th  May,  1866, 
whereby  the  said  £•  McMahon  promised  to  pay  to  the 
plaintiffs  ^286  two  months  after  date,  the  said  sum  of 
^S85  being  the  balance  then  due  to  the  plaintifi  of  the 
purchase  money  for  the  said  remainder  of  the  said  goods; 
and  that  afterirards,  and  after  the  said  promissory  note 
fell  due,  the  plaintiffs  whilst  they  were  the  holders  of  the 
said  note  did,  without  the  consent  of  the  defendants,  and 
for  a  good  and  su£Bcient  consideration  to  the  plaintiffs 
in  that  behalf,  agree  with  the  said  £•  McMahon  to  give 
him,  and  they  accordingly  gave  him  time  for  the  pay- 
ment of  the  said  promissory  note,  beyond  the  time  when 
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the  Mine  was  due  find  payable.  And  the  plaintiffs  after- 
wards received  from  the  said  L.  McMahon  payment  of 
a  certain  portion  of  the  moneys  mentioned  in  the  said 
note,  and  afterwards  without  the  consent  of  the  defen- 
dants took  from  the  said  L.  McMahon  the  promissory 
note  in  the  second  count  of  the  declaration  mentioned, 
together  with  certain  title  deeds  of  lands  belonging  to 
one  ConoUy^  by  way  of  equitable  security  for  the  due 
payment  of  the  said  promissory  note,  in  the  second  count 
mentioned,  at  maturity.  Averment,  that  the  money  in 
the  said  third  count  mentioned  as  being  paid  by  the 
plaintiffs  for  the  use  of  the  defendants,  was  the  money 
paid  by  the  plaintiffs  as  and  for  the  purchase  money  of 
the  said  goods,  and  not  otherwise. 

Demurrer  and  joinder. 

Stephen  in  support  of  the  demurrer  to  pleas.  It  is 
submitted  that  the  pleas  are  bad.  Even  if  the  second 
plea  is  a  defence,  the  first  is  none.  It  appears  that  the 
,  plaintiffs  imported  goods  for  the  defendants,  nominally, 
and  at  their  request.  A  portion  of  the  goods  were  paid 
for,  and  as  to  this  the  contract  was  rescinded,  on  the 
faith  of  the  defendants  undertaking  to  pay,  or  at  all 
events  to  see  the  plaintiffs  paid,  for  them.  But  the 
goods  were  in  fact  for  one  McMahon^  and  at  the  defen- 
dants^ request  they  were  delivered  to  the  latter,  he 
giving  promissory  notes  for  the  money.  Those  promis- 
sory notes  have  been  renewed,  but  without  the  know- 
ledge of  the  defendants,  and  it  is  now  maintained  that  the 
plaintiffs  thereby  (that  is,  by  giving  time  to  McMahon) 
discharged  the  original  liability  of  the  defendants.  The 
pleas  accordingly  rely  on  this  giving  of  time  as  an 
answer  to  the  action — thus  treating  McMahon  as  the 
principal  in  the  transaction,  and  the  defendants  as 
sureties  only.  But  it  is  submitted  that  the  agreement, 
as  disclosed  by  the  correspondence,  was  an  original 
undertaking  by  the  defendants.  What  injury  has  been 
done  to  the  defendants  by  the  renewal  of  the  notes?  It 
is  not  alleged  that  the  defendants  were  cognisant  of  the 
promissory  notes  having  been  taken.     The  defendants 
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made  an  independant  promiae,  ^^  if  you  do  this,  we  will 
stand  between  you  and  loss/*  and  cannot  now  get  out  of 
their  liability  by  calling  themselves  sureties.  Way  y« 
Heam  (a)  supports  this  position.  There  A.^  at  the 
request  of  B,f  and  on  his  promise  that  he  would  share 
any  loss  or  liability  which  he  might  thereby  incur, 
accepted  a  bill  at  three  months  for  the  accommodation 
of  C.  At  the  maturity  of  the  bill,  C.  being  finable  to 
meet  it,  it  was  agreed  between  the  holders  and  A.  and  C 
(without  the  knowledge  of  B.),  that  another  bill  should 
be  drawn  for  the  amount,  in  substitution  of  the  former 
acceptance.  J,  having  been  obliged  to  pay  the  second 
bill,  sued  B,  on  his  own  indemnity ;  and  it  was  held 
that  S/«  liability  on  his  undertaking  was  not  discharged 
by  the  renewal  of  the  bill,  the  parties  not  standing  in 
the  position  of  creditor  and  principal  and  surety.  The 
doctrine  that  an  agreement  for  good  consideration  with 
the  principal  debtor  to  give  him  time,  so  far  ties  up  the 
hands  of  the  creditor  who  has  made  such  agreement  as 
that  the  surety  is  thereby  discharged,  has  no  application. 
In  that  case  the  surety  has  a  right  at  any  time  to  go  to 
the  creditor  and  say  "  I  suspect  the  principal  debtor  to 
be  insolvent ;  I  will  pay  you,  and  I  wish  you  to  sue 
him.^  But  this  is  not  a  contract  of  suretyship  at  all; 
but  to  indemnify  the  plaintiffs  in  a  certain  event,  which 
has  occurred.    Frasger  v.  Jordan  (b)  was  referred  to. 

Darky  in  support  of  the  pleas.  The  6rst  plea  is  at 
all  events  a  good  plea  to  the  first  count.  It  alleges  a 
rescission  of  the  original  contract  before  breach ;  Gom 
V.  Lord. Nugent  (c).  It  alleges  that  a  new  contract  was 
made,  and  that  by  this  the  defendants  became  mere 
sureties  on  an  accommodation  bill.  It  is  true  that  the 
defendants  did  not  know  what  time  was  originally  given. 
But  it  could  not  have  been  expected  that  more  time 
would  be  given.  The  plaintiffs  having  once  fixed  the 
time  of  credit,  could  not  by  a  new  agreement  and  for  a 
new  consideration  give  the  debtor  further  time.    The 

(•)  11  0.  B.  N.  8.  774.  on  demsmr ;  8.  0.,  18  0.  B.  N.  8.  n%\ 
at  L.  J.  0.  P.  Si. 

(ij  as  L.  J.  Q,  B.  388.  (9)  s  B.  *  Aa.  ea. 
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defendants  undertook  to  stand  between  the  plaintifft  and 
any  loss  that  might  arise  from  their  taking  **  either  cash 
or  docaments  in  security,^*  that  is,  the  security  first 
taken.  How  can  the  fresh  promissory  note  t>e  a  docu- 
ment in  security  mentioned  in  the  letter  ?  The  surety 
is  entitled  to  havejtbe  stipulations  of  the  contract  strictly 
performed ;  Lawrence  v.  WalmesUy  (a).  And  in  the 
words  of  PoUockj  C.  B.,  in  Waits  ▼.  ShuMeworth  (6), 
**  the  right  of  the  surety  exists,  whether  he  knew  of  the 
stipulation  (between  the  principal  debtor  and  his  credi- 
tor) or  not.^  How  can  the  creditor  say  **  you  did  not 
know  how  long  a  time  of  credit  we  were  giving  ?^  And 
if  the  plaintiffs  at  the  time  thought  the  defendants  still 
liable  to  them,  why  did  they  take  security  from  ConoUyX 

The  fourth  plea  raises  the  same  defence  to  the  second 
count,  but  a  different  one  to  the  first  count.  It  shows 
that  all  the  letters  were  signed  by  the  defendants  for  the 
accommodation  of  MoMahon^  and  as  his  surety  only. 
The  relationship  of  principal  and  surety  is  shown  on  the 
face  of  the  plea.  Way  ▼.  Heam  was  a  case  of  one 
surety  suing  another,. and  as  between  theie  two  the 
giving  of  time  was  immaterial.  Pooiey  v.  Harradine  (c) 
is  expressly  in  point. 

Stephen  in  reply.  As  to  the  third  plea  being  good, 
as  showing  a  rescission  before  breach,  it  appears  when 
examined  that  the  plea  only  alleges  an  agreement  to 
rescind,  but  no  actual  rescission.  The  rescission  also  is 
not  connected  with  the  defence  of  discharge  by  giving 
time.  The  plea  is  a  catching  one,  though  not  so  meant, 
if  it  be  regarded  as  a  double  defence.  But  it  is  only  one 
defence  made  up  of  two  matters.  In  the  cases  cited  the 
time  was  fixed.  Therefore,  extending  the  time  was 
clearly  an  avoidance.  Here  there  is  nothing  to  show 
that  the  time  of  credit  was  ever  fixed.  Take  the  case 
any  way,  how  are  the  defendants  prejudiced  ?  And  what 
had  the  defendants  to  do  with  fixing  the  time  ?  It  was 
fixed  between  the  principals  themselves  by  the  defen- 
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daots*  consent,  without  reference  to  the  surety ;  and  the        ^^ez. 
original  liability  remains  notwithstanding.  Hbndxbson 

and  others 
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Stxfhsn,  C.  J.  The  pleas  are,  in  my  opinion,  bad.  o*Dowd 
It  is  a  case  of  a  principal  transferring  certain  liabilities  "***^o*^«'* 
to  another ;  but  never  getting  rid  of  those  liabilities. 
In  each  case  the  plaintiffs  were  dealing  with  the  defen- 
dants. The  plaintiffs  imported  certain  goods  for  the 
defendants,  at  their  request ;  and  when  the  goods 
arrived,  the  defendants  authorised  the  plaintifis  to  hand 
them  over  to  McMahon^  on  such  terms  as  they  might 
think  fit,  the  defendants  undertaking  to  stand  between 
the  plaintiffs  and  any  loss  they  might  sustain.  The  de^ 
fendants  never  got  rid  of  their  original  liability* 

Chukx,  J.,  concurred. 

Faucbtt,  J.  The  first  letter  was  an  undertaking  by 
the  defendants  to  pay  for  certain  goods  to  be  imported  on 
certain  terms.  The  plaintiffs  did  not  desire  to  have  any 
thing  to  do  with  McMahon^  but  looked  to  the  defendants 
alone  to  pay  them.  When  the  goods  arrived  from  time 
to  time,  the  defendants  gave  an  order  to  Meitahon  to 
receive  the  goods,  but  promised  to  stand  between  the 
plaintiffs  and  any  loss  he  might  sustain.  The  plaintiffs 
may  have  known  that  what  was  done  by  the  defendants 
was  done  for  MoMahon^s  benefit.  But  it  is  not  shown 
that  the  plaintiffs  ever  considered  McMahon  responsible 
instead  of  the  defendants.  The  liability  of  the  latter 
always  remained. 

Judgment  for  the  plaintiffs. 
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Walmslst  against  Macksmzis. 
Th«98Qd  iM-    IMTONEY  bad  and  received.    Pleas — ^never  indebted. 

tioQ  of  the       JJl  *        J       *      i   r  -j        t 

Insolrent  Aoi»  payment  and  set  off  for  money  paid.      Issue 

^.»ii".  thei«on. 

« after  oonflr-  At  tbe  trial   before  Cheeke,  J.,  at  the    Maitland 

Slowwiee'5  Assizes,    in   October,   it  appeared    that  the    plaintiff 

the '^^^^^  was  a  judgment  creditor  of  Caw,  who  sequestrated  his 

pUn  of  diitri-  estate,  and  the  defendant  became  the  oiScial  assignee  of 

b^i^^all  **"  estate.    The  plaintiff  proved  his  debt  against  Co»*9 

vpon  tbe  do-  estate ;  and  the  defendant  having  collected  the  assets,  a 

^t^^  dividend  of  £Ui  Ss.  7d.  became  payable  to  the  plain- 

distrilrate  tbe  tiff.     Messieurs  Moss  and  JU  were  creditors  of  the 

Moordiog  plaintiff  for  J&S36  6s.  6d.,  and  obtained  from  him  a 

tbereto  j  and  '  power  of  attorney  to  receive  from  the  defendant  what* 
tbe  remedy  of*^        -..   .,      ■■iiii^.  ii         ••      -     ^* 

any  creditor,     ever  dividend  should  be  payable  to  him  m  Coxs  estate. 

**^ ^ t'ofany^'  ^^'^^»  ^^®  ^^^  '^^^  acting  as  attorney  for  the 
diTidend  dae  plaintiff  in  certain  legal  proceedings,  had  a  claim  against 
^ fegthe  him  for  about  *ei60,  and  Wallace  by  his  Sydney  agetit 
oonUnaance  gave  notice  to  the  defendant  of  this  claim.  Under  these 
•aidtroBteeor  circumstances  Moss  and  Alts  attorney,  Mr.  I^awson, 
troitcoi  by  ^  applied  to  the  defendant  for  the  sum  due  to  them,  and 
any  Judge  of  Wallace's  Sydney  agent,  Mr.  Harif  also  applied  for  the 
^rt^aoTtbe  ^^^unt  due  to  WcUlace.  The  defendant  drew  a  cheque 
.order  of  tbe  for  the  entire  amount  of  the  dividend,  and  handed  it  to 
thereoD.^  ^<^«  Dawson^  who  signed  a  receipt  for  the  amount  in 
^MT^wbetiier  the  defendant's  book,  and  also,  at  the  request  of 
allowaoeeand    WaUoce^s  agei^,    signed    the    following    acknowledg- 

confirmatioD      mAnf  • 

tbe  creditor        ™^°^  • 

can  bring  an         "  &.  J7.  Oo^m  estate.  6tb  May,  18S7. 

aetion  at  law  «0n  reoeipt  of  the  earn  of  £443  8i.  7d.  divideiid*  payable  ia  tbe 
^BstM  for  •^^^  •■***•  ^  ^'  WalnUUy  from  7.  F,  UuekmsU,  Esq.,  O.A.,  aod  after 
tbe  amount  of  dedaeting  therefrom  the  •urn  of  £S86  Ss.  Sd.,  my  olaiiii  against 
bis  diridend.      Wakn^  on  behalf  of  Messrs.  Mon  and  Alt,  I  undertake,  with  tbe 

consent  and  at  tbe  request  of  the  said  /.  P.  MaekinsU^  to  band  balance 

over  to  Jame9  Mart,  Esq.,  solicitor. 

John  Dawon  per  K  7.  CSUfte." 

And  the  defendant  endorsed  on  the  above  acknow* 
ledgment  the  following  memoFandum— -*^  Please^  pay 
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balance  to  .Mr»  Hart.  ^»  P.  Maekermef  official 
assignee.^  Thereupon  Mr.  DawaonkS  clerk  handed  to 
Mr.  Hart  JP90S  ITs.,  and  the  latter  signed  a  receipt  as 
foUow^«^^^  Received  from  John  Dawson^  Esq*)  ^^205 
Its.,  being  balance  as  within.  JamtH  Hart^  agent  for 
6.  WcMcLce^  solicitor  for  Mr.  WcUmaley^  Subsequently, 
the  plaintiff  demanded  the  balance  from  the  defendant, 
and  upon  his  refusal  to  pay  it  brought  the  present 
action.  The  defendant  contended  that  an  action  would 
not  lie  against  an  official  assignee  at  the  suit  of  an  indj* 
▼idual  creditor  who  had  proved  against  the  estate^  for 
money  in  the  assignee's  hands,  distributable  among  the 
creditors,  and  to  which  the  plaintiff  was  entitled  on  dis- 
tribution;  and  that,  under  the  circumstances,  the  defen- 
dant was  discharged  by  payment  to  Messieurs  Mo88  and 
JLU,  His  Honor,  however,  ruled  that  the  action  lay ; 
and  the  plaintiff  having  obtained  a  verdict. 


Stephen f  for  the  defendant ,  obtained  a  rule  nisi  for  .a    Dseciiiber  >• 
new  trial* 


The  Attorney  General  and  Windeyer  showed  cause.  Deoembsr  la. 
Independently  of  any  statute,  it  is  clear  that  the  assignee 
could  be  sued  for  the  dividend ;  Ew  parte  Richards  (a). 
The  111th  section  of  the  6  G.  IV.,  c.  16,  followed  by 
the  IS  and  18  Vic,  c.  106,  s.  190,  takes  away  this  right 
of  action.  But  this  common  law  right  to  sue  the  assignee 
is  not  taken  away  by  the  9Snd  section  of  the  Insolvent 
Act  (6).  Express  words  are  necessary  to  take  away 
such  right  of  action.  The  remedy  given  by  the  statute 
is,  it  is  contended,  cumulative.  The  principle  regu- 
lating  the  construction  of  statutes  creating  new  offences 
will  apply.  That  principle  is  thus  laid  down  bjr  Lord 
Mansfield  in  R.  v.  Robinson  (c) — *<  the  true  rule  of  dis- 


L 


(«)  4  Dm.  a  0.  190.    Se»  Brown  ▼.  Bulimy  1  Doogl.  407. 

{If)  6  Vic,  No.  17.    The  seotioa  eoacts,  tbat  "after  4SonfirmatioB 

allowanoe  of  the  aaid  aooonnt  and  plan  of  distribtttiooy.the  trofteet 

•ball,  upon  the  demand  of  the  said  creditors,  distribate  ibie  aidd  eatate 
aooordin^  thereto ;  and  the  remedy  of  any  creditor,  to  obtain  pajment 
of  any  diTidend  dne  to  him,  aball  be,  daring  the  oontinoanee  in  omee  of 
the  said  tmatee  or  trosteM)  by  application  to  any  Judge  of  iJie  Snprone 
Court,  and  the  order  of  the  said  Jndge  thereon. ' 

(0)Bur.aa. 
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^^»  tinetion  leemft  to  be,  that  where  the  offeaee  intended  to 
WALMBLinr  be  guarded  against  by  a  statute,  was  punishable  before 
the  making  of  such  statute  prescribing  a  particular 
method  of  punishing  it,  there  such  particular  remedj  is 
cumulative,  and  does  not  take  away  the  former  remedy ; 
but  where  the  statute  only  enacts  tiiat  the  doing  any  act 
not  punishable  before,  shall  for  the  future  be  punidiable 
in  such  and  such  a  particular  manner,  there  it  is  neces- 
sary that  such  particular  method,  by  such  act  pi^ 
scribed,  RV.2$t  be  specifically  pursued,  and  not  the 
common  law  method  of  an  indictment.***  The  role  is 
also  so  laid  down  in  Hawkins*  P.  C.  (a).  There  are  no 
negative  words  in  the  9Snd  section,  as  there  are  in  die 
Imperial  Statutes,  taking  away  this  right  of  acticm ;  and 
it  therefore  remains.  But  even  if,  in  general,  no  action 
for  a  dividend  will  lie  against  an  asdgnee,  this  it  an 
exceptional  case.  Here  the  assignee  has  taken  on 
himself  to  require  Dawson^  personally  (to  whom  he 
paid  over  all  the  money),— and  in  effect  by  Dawson  the 
assignee  then  without  authority  undertook  and  bound 
himself,— to  pay  the  sum  here  in  dispute  to  Hari^  a 
person  not  authorised  by  the  plaintiff  to  receive  it«  It 
was  no  payment,  therefore,  of  the  entire  dividend  to 
Moss  and  Aitf  the  assignees  of  it,  but  of  part  to  them 
{Dawmm  being  their  agent),  and  the  remainder  to  JZar /, 
specifically,  by  the  same  Dawson  whom  the  defendant 
virtually  constituted  his  (the  defendants)  agent  for  the 
purpose.  Where  there  is  a  fund  in  the  hands  of  a 
trustee,  which  in  equity  bebngs  to  the  cestui  que  irustf 
so  diat  the  only  trust  unperformed  is  one  to  pay  over  the 
money,  if  the  trustee  does  in  fact  promise  his  oeshti  que 
trust  to  pay  it,  an  action  will  lie ;  Roper  v.  Sottand  (&)• 
In  that  case  the  defendant,  as  trustee  of  a  property,  was 
bound  to  pay  out  of  the  half  yearly  rent  £B0  to  the 
plaintiff^s  wife,  and  the  residue  (after  making  certain 
deductions)  to  the  plaintiff.  The  defendant  left  word 
for  plaintiff,  at  a  bank  where  he  had  been  accustomed 
to  pay  in  such  residue  to  plaintiff's  use,  that  he  would 
pay  Uie  plaintiff  ^10  on  his  giving  defendant  a  receipt 

(•)  aVoL  390.  (»)a  A.  &S.  99. 
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for  £97 ;  plaintiff  did  not  ofier  the  receipt,  and  the  JPIO  I9$r. 
not  being  paid,  he  sued  the  defendant  for  it ;  and  it  was  Walicikr 
held  that  the  defendant  was  liable,  as  he  might  be  taken 
to  have  admitted  a  balance  of  ^10  in  his  hands  to 
plaintiflTs  use ;  and  if  so,  that  be  could  not  in  defence 
set  up  bis  character  of  trustee.  **  If,^  says  Lord 
Campbetl^  delivering  the  judgment  of  the  Court  in 
Edwards  v.  Lawndea  (a),  **  indeed^  the  trustee,  by  ap- 
propriating a  sum  as  payable  to  the  cestui  que  truet,  or 
otherwiae,  admit  that  he  holds  it  to  be  paid  to  the 
cestui  que  trusty  and  for  his  use,  the  character  of  the 
idation  between  the  parties  is  changed ;  and  tbe  trustee 
does  not  hold  it  as  a  trustee  properly  so  called,  but  as  a 
receiver  for  the  plaintiff's  use  who  may  maintain  an 
action  for  money  had  and  received,  founded  upon  the 
appropriation  to  his  use,  and  the  liability  thence 
arising.^  The  present  case  falls  within  this  principle, 
as  the  defendant  has  distinctly  admitted  that  this  money 
was  the  plaintiff^s.  The  defendant  was  authorised  to 
pay  the  entire  amount  to  Moss  and  Jit.  But  he  did  not 
act  on  that  authority.  By  acting  as  he  has  done  tbe 
defendant  has  lost  the  character  of  assignee,  and  has 
made  himself  personally  liable ;'  and  it  is  thus  that  he  is 
sued.    Edwards  ▼.  Lowndes  (a)  supports  this  position. 

Stephen  oontra«  The  language  of  the  9Sdd  section 
shows  that  it  was  not  intended  that  the  creditor  should 
possess  any  other  concurrent  remedy.  *^  The  remedy^ 
spoken  of  by  that  section  must  mean  that  it  is  the  only 
remedy.  When  conferring  the  right  on  the  creditcnrs  to 
specific  dividends,  the  legislature  unojtatu  gives  '*  the** 
one  mode  of  compelling  the  assignee  to  pay  them,  so 
that  there  never  was  any  prior  right  in  the  creditors  to 
sue  at  law.  It  would  be  highly  inconvenient  to  subject 
assignees  to  a  multiplicity  of  actions  of  this  sort.  If 
there  was  a  liability  of  this  kind  in  the  assignee^  he 
could  be  attached  as  a  garnishee  under  the  Common 
Law  Procedure  Act ;  but  it  bas  been  held  that  a  divi* 
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iscr.  dend  i«  not  attachable  (a).  Neither  is  the  defendant 
WAUtturr  liable  as  having  misapplied  a  specific  sum  which  he- 
ICAcuirsn.  ^^  admitted  to  be  due.  The  amount  was  paid  to 
Messieurs  Moss  and  AUt  «who,  by  the  plaintiff's  authority, 
were  in  a  position  to  compel  the  defendant  to  pay  it. 
The  undertaking  given  by  Moss  and  Alt  was  void,  and 
eould  not  be  enforced  by  the  defendant.  If  Bfoss  and  Alt 
had  refused  to  give  the  undertaking,  or  had  broken  it 
when  given  by  them,  and  the  defendant  had  been  sued  by 
the  plaintiff,  it  is  clear  that  the  payment  to  Moss  and  AU 
would  have  discharged  the  defendant.  The  payment 
ifSM  one  to  Moss  and  AU^  with  a  superadded,  illegal,  4md 
unenforceable  undertaking  by  their  agent  (Dawson) 
that  they  would  pay  over  part  to  the  other  person 
mentioned.  The  defendant  acted  on  the  plaintiff^s 
authority.  There  was  no  communication  between  the 
plaintiff  and  defendant  until  after  the  money  had  been 
paid  over* 

Stbphxn,  C.  J.  I  think  the  action  will  lie  under  the 
special  circumstances  of  this  case,  and  that  our  judgment 
must  be  against  the  defenclant.  But  I  am  of  opinion, 
however,  for  the  reasons  suggested  by  Mr.  Siephenf 
that  but  for  the  special  circumstances  no  action  would 
have  lain.  The  cases  cited,  and  the  principle  relied  on 
by  the  Attorney  General,  do  not  apply.  Had  this  93nd 
section  been  posterior  to  some  previous  enactment  which 
provided  for  the  distribution  of  dividends,  which  divi* 
dends  the  creditors  were  then  entitled  to  enforce  by 
action— and  bad  the  new  section  merely  (as  io  the 
instances  cited)  provided  a  remedy,  or  si  penalty,  the 
latter  would  clearly  not  have  destroyed  the  former,  and' 
up  to  the  time  still  existing,  right  of  action.  But  irap- 
posing  the  legislature  to  have  prorided  that  the  new- 
mode  of  proceeding,  or  new  punishment,  should  be 
*<  the^  proceeding  or  punishment,  surely  the  inference 
would  be  strong  that  it  was  meant  to  be  the  excliisivw 
oner    And  here  the  ari^umont  is  stronger  for  tba 

((f)  See  Bt^i  V.  Simpton,  S  Jr.  C.  L.  B*  6S8. 
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conclusion,  because  the  right  and  the  one  remedy  are      ^IB9T. 
Qonferrted,  or  created  sitnultaneouslj.    The  OSnd  section     WAucsLar 
sayr  that   *'  the  remedy  shall  be  by  application  to  a    jfj^cnmiia. 
Judge,^  aud  according  to  the  ordinary  rules  of  con- 
struction must  mean  the  only  remedy.     I  may  add  that 
after  a  dividend  has  been  declared  and  sanctioned  by  the 
plan  of  distribution,  it  may  appear  that  the  amount  of 
the  dividend  ought  to  be  reduced. 

Here,  however,  the  defendant  took  on  himself  a 
character  which  was  not  that  of  an  official  assignee.  He 
has  not  shown  any  authority  from  the  plaintiflT  sanction- 
ing  the  payment  to  Mr.  Hart.  There  has  been,  there- 
fore, a  payment  by  the  defendant  in  his  own  wrong  of 
the  plaintiffs  money  to  Mr.  Hart^  who  was  not  autho- 
rised to  receive  it;  and  the  deCendant,  therefore,  cannot 
say  that  he  has  paid  it  to  JHfosa  and  ML  He  is,  there- 
fore, liable  to  pay  the  amount  to  the  plaintiff. 

Habgbate,  J.  I  am  dearly  of  opinion  that  the  defen- 
dant is  liable*  Ew  parte  Richards  (a)  is  an  authority 
that  after  a  dividend  is  declared,  the  creditor  possesses 
the  ordinary  means  of  enforcing  payment  of  it  by  action 
against  the  assignee ;  and  Lord  Eldan^  in  1  Bose  458, 
aasnmes  this  to  be  the  law.  Apart,  therefore,  from  the 
statute,  the  defendant  would  be  liable.  I  also  understand 
it  to  be  a  clear  rule  in  construing  statutes,  that  an  exist- 
ing right  is  not  taken  away  except  by  clear  words.  The 
dSnd  section  does  not  use  any  negative  words  as  are 
employed  in  the  Imperial  Statutes  where  this  right  of 
action  is  taken  away.  I  am  of  opinion,  therefore,  that 
the  remedy  given  by  that  section  is  cumulative*  But  at 
all  events,  under  the  circumstances  of  this  ease  the  defen- 
dant has  made  himself  liable,  and  I  think  it  ia  the  duty 
of  the  Oonrt  to  discountenance  any  such  payment  as  was 
made  by  the  defendant  to  Mr.  Hart.  Not  being  autho^ 
rised  by  the  person  entitled  to  receive  this  money,  this 
payment  was  altogether  wrongftil* 

Chbbks,  J.  I  think  the  defendant  made  himself 
liable  by  bis  misapplication  of  this  money.    The  Inso)* 

(•)  4  Dm.  ii(  0.  isa 
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^^7.        Tent  Act  is  in  aid  of  oreditora ;  and  I  am  inolined  to 
VTaxjulbt    think  that  the  92nd  section  was  not  intended,  however 
^*  doubtfiil  its  language,  to  take  awaj  from  oreditora  any 

then  existing  rights.  It  is  not  necessary,  however^  to 
decide  ihe  question  of  the  liability  of  otieial  assignees 
under  this  section;  hut  I  am  of  opinion 'that  if  the 
money  payable  as  a  dividend  has  been  appropriated  by  the 
creditor's  cheques,  orders,  or  other  like  authority,  this 
section  would  not  apply. 

Rule  discharged. 


8eptemlMr4.  UuTCHiKsoN  against  Bi7aNBLL(a). 


Tntj^  for  mRESPASS  for  that  the  defendant  broke  and  entered 
cnteriBff  a  dwelling-house  of  the  plaintiff,  to  wit,  Jto^t  and 

SweUiMr'        continued  and  stayed  therein  for  a  long  space  of  tims  (to 


hoiuw,  and  wit,  five  days),  and  disturbed  the  plaintiff  in  the  pos* 

•uying"tlaNh  session  and  enjoyment  of  the  dwelling-house,  and  broke 

iaror«'loDg  open  the  doors  of  the  dwelUng-house,  and  8eised«  le* 

(towit,ilYs  moved,  took,  and  carried  away  divers   goods  of  the 

^^1^^  plaintiff  therein,   and  then  and  therein  used  by  the 

thsnlilntfff 

in  the  potMMion  ud  eidojrmcBt  of  hit  dweUiag-booM,  sod  bresUag  ma  the  doots 
thereof  and  aeisiiig,  rmaoying,  taking,  sod  osnyisg  awi^  diTsrt  gem  n  the  plsiatif 
theraiDy  aad  diapoMBg  of  ihe  mum  to  the  deftndiuit*!  owa  nae. 

Plea,  that  before  the  oonraitti&g  of  the  alleged  grioTanoeg  the  plaUitiC  ss  lbs 
peiaoaal  rqireaeiitaUfe  of  one  B.  H.,  deeeued,  held  oertaiii  premitet  as  tenaat  theieef 
to  the  defoiidant  auder  a  demise  to  R.  H.,  daring  hia  lifotine,  by  the  defoadant  at  a 
eertain  rent,  the  re?cnion  in  foe  then  and  atill  remaJning  la  the  defendant ;  that  £41 
13a.  4d.  of  the  rent  of  the  tenaney  was  then  doe  and  in  arrear.  and  nnnaid  from  the 
nUintifl^  as  sneh  personal  rspreseatatiTe  of  B.  H.,  to  the  defondant ',  ana  the  plaintif 
aad  then,  and  whilst  the  aforesaid  rent  was  so  doe  in  arrear  aod  unpaid,  firandnlentlj 
and  daadestlnelT  oarried  off  from  the  said  premises  so  held  by  her  as  aforesaid  the 
goods  metationed  in  the  declaration,  being  goods  beloaging  to  the  estate  of  the  saU 
A.  H.,  deee'Med,  in  order  to  woTent  the  defendant  foom  Straining  the  same  for  the 
aforesaid  arrear  of  rent,  and  plaosd  the  said  gooda  in  the  said  dwalliBg-hoose  of  the 
plainliit  sgafaut  the  statata  is  iliat  case  made  and  proTided;  wherenpen  the  defoadant, 
whilst  taa  aforesaid  arrears  of  rest  remained  dne  and  napaidt  and  within  thirty  daya 
next  ensidiMf  sneh  Qarryieg  olT  of  the  said  goods  entered  tato  Uie  aaid  dweUia|^<hoiae  of 
the  plaiBtia(the  enter  door  being  then  opeii)i  ia'ordsr  to  take  and  seiiOy  and  then  tliers 
took  and  sefssd^  the  said  goods  Jbum  being  foned  as  a  diitrais  for  the  aforesaid  airaan 
of  r«a^  whioh  are  the  alleged  grioTanosa 

ilM  on  damnrrari  a  good  pleai  and  thai  If  tke  plabtUT  Intonded  to  compiaia  of 
ibe  dsmteit's  romwdag  in  Uio  dwolUsg^oso  aa  mueasoaaWo  time  as  a  mbstaatlfe 
tpsspssii  he  laast  aew  asitga^ 

(s)  Before  tt^ffhuh  0*  J.^  JTarynif^,  J.,  and  CM^^  9* 
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plaioiiiF  in  the  way  of  her  bosineBS  of  a  lodging  and        ^^7. 
boarding-house  keeper,,  and  disposed  of  the  same  to  the    Hotohinbok 
defendant's  own  use,  whereby,  &c.  Bvbhvll. 

Plea,  that  before  the  oommitting  of  the  alleged 
grie^anoes  the  plaintiff,  as  the  personal  representative  of 
one  Ralph  Hutchinson^  deceased,  held  certain  premises 
aa  tenant  thereof  to  the  defendant,  under  a  demise  thereof 
to  the  said  Ralph  Hutchinson  during  his  lifetime  by  the 
defendant,  at  a  certain  rent  payable  monthly,  the  re- 
version in  fee  then  and  still  remaining  in  the  defendant, 
and  £4ti  13s.  4d.  of  the  said  rent  for  five  months  of  the 
said  tenancy  was  then  due  in  arrear  and  unpaid  from  the 
plaintiff,  as  such  representative  of  the  said  Ralph 
Hutchinson  as  aforesaid,  to  the  defendant;  and  the 
plaintiff  had  then,  and  whilst  the  said  rent  was  so  due  in 
arrear  and  unpaid  as  aforesaid,  fraudulently  and  clan- 
destinely carried  off  from  the  said  premises  so  held  by 
her  as  aforesaid  the  said  goods  and  chattels  in  the 
declaration  mentioned,,  being  the  proper  goods  and 
chattels  belonging  to  the  estate  of  the  said  Ralph 
Hutchinson^  deceased,  in  order  to  prevent  the  defendant 
from  distraining  the  same  for  the  said  arrears  of  rent  so 
due  and  unpaid  as  aforesaid,  and  placed  the  said  goods 
and  chattels  in  the  said  dwelling-house  of  the  plaintiff, 
against  the  statute  in  that  case  made  and  provided ; 
whereupon  the  defendant,  whilst  the  said  arrears  of  rent 
remained  so  due  and  unpaid  as  aforesaid,  and  within  the 
space  of  thirty  days  next  ensuing  such  carrying  off  of  the 
said  goods  and  chattels  as  aforesaid,  entered  into  the  said 
dwelling-house  of  the  plaintiff  (the  outer  door  thereof 
then. being  open),  in  order  to  take  and  seize,  and  there 
then  took  and  seized  the  said  goods  and  chattels  then 
being  found  as  a  distress  for  the  said  arrears  of  rent, 
which  are  the  alleged  grievances. 

Demurrer  and  joinder. 

Dains  in  support  of  the  demurrer.  The  plea  admits 
the  entry  into  the  plaintiff's  house  ;  but  does  not  justify 
the  continuing  and  remaining  there  for  the  long  time 
(that  isi  five  days)  mentioned  in  the  declaration.    The 
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1867.  plea  does  not  allege  that  the  defendant  remained  in  the 
HiyroHiNioif  pUintifTs  boase  onlj  for  a  reasonable  time  in  order  ta 
-^^^j^^f^^jj^  enable  bim  to  make  the  distresa,  or  that  bis  remaining 
there  waa  with  the  plaintiiTs  oonsent,  and  is  therefore 
bad.  **  Trespass,^  bbjb  Bayley^  J.,  in  Wlnterboume  v, 
Morgan(a)^  "is  the  proper  remedy  against  a  person  who 
has  made  a  distress  continning  npon  the  premises  after 
tha  time  allowed  by  law.**^  There  is  nothing  in  the 
statute  (15  Vie.,  No.  11)  to  justify  the  remaining  in 
possession  beyond  a  reasonable  time.  The  usnal  form  of 
plea  alleges  that  the  defendant  **  stayed  and  continued 
therein  a  short  and  reasonable  time,  in  order  to  seize, 
&o.9*^  as  appears  in  Angell  r.  HarrUon  (6),  and  Norman 
▼.  Westcombe  (c).  It  is  submitted  that  the  declaration 
shows  that  the  defendant  remained  an  unreasonable,  and 
therefore  illegal,  time ;  and  that  therefore  he  is  liable  in 
trespass  as  for  a  distinct  and  substantive  act,  although 
the  entry  and  seizure  may  be  justified. 

Darley  in  support  of  the  plea.  As  the  time  of  staying 
is  alleged  under  a  videlicet^  and  is  not  stated  to  have  been 
unreasonable,  the  Court  cannot  see  that  there  is  by  possi- 
bility  any  trespass.  There  should  be  now  a  new  assign- 
ment. The  plea  justifies  the  breaking  and  entering  into 
the  plaintiff's  bouse,  in  order  to  take  goods  which  had 
been  clandestinely  removed  there  to  avoid  a  distress 
under  the  11  O.  II.,  c.  11,  s.  1 ;  and  it  is  submitted  that 
the  delay  in  selling  or  staying  is  mere  mittter  of  aggra- 
vation* Any  substantial  trespass  of  which  the  plaintiff 
complains  can  be  new  assigned,  and  then  the  question 
now  raised  can  be  properly  discussed..  The  demurrer 
admits  the  fraudulent  and  clandestine  removal  of  goods 
liable  to  distress  to  the  plaintiff's  house ;  and  if  so,  the 
defendant  was  entitled  to  remain  there  for  the  purpose  of 
removing  them.  Even  in  an  action  against  a  sheriff,  who 
when  levying  under  a^.  /a.  remained  longer  than  it  waa 
necessary,  it  was  held  that  if  the  plaintiff  intended  to 
rely  upon  the  excess,  he  ought  to  have  said  so  by  a  new 

(0)  U  East  404.  W  17  L.  J.  Q.  R  SS. 

r«)  2  M.  A  W.  863. 
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msstgnroent ;  Manprivaii  v.  Smith  (a).    In  BuUen  and        ^^7' 
Leake^B  Precedents  (h)  it  is  said  that  "where  the  defendant    Hvioimitow 
*^has  justified  entering  a  bouse  under  a^.  fa,^  or  for  any      Bvxhbll. 
other  legal  cause,  but  be  remained  for  a  longer  time  than 
was  necessary  to  execute  the  writ,  or  to  satisfy  the  cause 
aasignedf  the  plaintifF  must  new  assign  for  the  excess 
oomplained  of.^     Lotoeth  v.  Smith  (o),  Lambert  v. 
Hodgson    (d)^    Kaoanagh   v.    Gudge   (e).    New    v. 
MeMaeter  (/),  and  Taylor  r.  Cole  (g)  were  cited. 

Dams^  in  replyt  referred  to  Bueh  v.  Parker  (A). 

Stephen,  0.  J.  It  seems  to  me  clear  that  the  plea 
(which  is  demurred  to)  justifying  the  entry  and  seisure, 
is  an  answer  to  the  declaration  which  complains  only  of 
those  acts,  and  of  staying  ^*  a  long  time^'  in  the  house, 
and  carrying  away  the  goods  consequent  on  such  seiiure. 
The  defendant  could  not  be  supposed  to  know  that  the 
plaintiff  intended  to  complain  of  the  remaining  a  long 
time  in  the  house  as  a  substantive  trespass.  If  such  is 
the  case  the  plaintiff  must  new  assign,  and  the  defendant 
may  pay  money  into  Oourt.  The  continuing  and  staying 
for  a  long  space  of  time  (to  wit,  five  days),  is  only  an 
aggravation  of  the  trespass  complained  of. 

'ELAtLQRAYEf  J.f  and  Ohbexs,  J.,  concurred. 

Judgment  for  the  defendant  (i). 


s 


;«)  9  (Vmp.  i7d.  (A  p,  ese. 

#)  19  M.  A  W.  589.  U)  i  Biog.  817. 

($)  7  M.  4b  G.  829.  (/ )  2  Sup.  Ot.  R.,  0.  L.  893. 

(ff)  1  Smith  L.  C.  in.  (A)  1  B.  N.  0.  72. 

(f)  ^tnHi  applied  for  kiavd  to  amend.  Ihrky  object^  thftt  the 
perty  demarring  ooald  not  obtain  le«Td  to  dimend,  bot  mint  applj 
tbewh^rs.    The  Conrt  made  no  oruar. 
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IMS. 
Deoembtf  17^  SsHFZLL,  Official  Amgnee  of  the  Iniolvent  Estate  of 
MMh  9^868       Wilkinson  Bbothsbs  and  Company  agaimi  Thb 

Obibntal  Bank  (a). 
'^pl^D^^    npHIS  was  an  action  brought  by  the  plaintiff  against 
holder  jnd  :     the  defendant  for  the  recovery  of  £\9SE\,  48.  5d. 

o?W*B*Md*  with  interest,  on  foot  of  a  certain  foreign  draft  or  bill  of 
Oo.,tliewa«  exchange  drawn  at  the  island  of  the  Mauritius,  And 
raohan'^  dated  the  6th  day  of  November,  1866 ;  and  by  consent 
drawD  in  the  of  the  parties  and  the  order  of  FauesH^  J.«  according 
sD^IBoer  <7    to  the  CSommon  Law  Procedure  Act  of  18SS,  the  fol- 

bn^dh^ba^^*'  '^^^"S  ^^  ^^'^  Stated  for  the  opinion  of  the  Court. 
ceubUshed  <<1.  The  said  firm  of  WUkiMon  Brother$  and  Co.^ 

^e'defendanti  ^^^^  ^^J  became  insolvent,  carried  on  business  as 
in  ihi8  oolonr,  merchants  in  Sydney,  and  had  certain  business  relation- 
bj  them  m       ship  with  the  island  of  the  Mauritius  aforesaid,  and  in 

'•y?S^^«^^*  y  the  course  of  such  business  certain  merchants  carryinir 
aeidW.B.uid  _      .  ,  ,         .  »         -    -  • 

Co.,  or  their     on   business  there  under  the  name,  style,  or  firm  of 

2[ute  ofttTeM  ^^^^f  Ireland  and  Co.  became  indebted  to  the  said 

payeefwia       firm  of   Wilkinson  Brothers  and  Co.  in  the  sum  of 

A^""^    ^1**7  18s.  8d.,  or  thereabouts. 

slthongbthe        2.   The   defendants  carry  on   business    as  bankers, 

then  known  in  having  their  head  oflice  in   England  where  they  are 

*^*^^**'^  incorporated,  and  having   branch   offices  at  (amongst 

the drewinffof  other  places)  the  island  of  the  Mauritius,  and  also  in 

^:^JliVdof    Sydney,  in  this  colony. 

the  bill  in  Syd-      S.  The  said   Frazer^  Ireland  and  Co.  wishing  to 

omr  to  W.  B.  i^mit  the  amonnt  due  from  them  to  WUkineon  Brothers 

and  Co.,  U  waa  and  Co.,  on  the  6th  day  of  November,  1866,  went  to  the 

taken  poMeM* 

ion  of  ^  the     bank  at  Mauritius,  and  paid  to  the  said  bank  the  sum 

Kn^jtn**-  ^^  ^12*''  ^*'-  ^'^  *"^  requested  the  bank  to  give  them 
tation  aooepted  a  draft  for  the  sum  of  jPli^l  4s.  5d..  upon  their  branch 
Jeld,\tLt  the  i°  Sydney,  whereupon  they  obtained  the  draft  set  out  in 
^^  w^  the  concluding  part  of  this  paragraph,  and  remitted  the 
titled  to  set     same  to  Messieurs   Wilkinson  Brothers  and  Co.^  in 

off  against  its 

amount  a  large  sQm,  in  whieh,  at  the  time  of  the  Mqueatration,  W.  B.  and  Oo.,  were 

indebted  to  tbem. 

8emM$^  that  the  word  "  insolTencj,"  in  the  proriso  to  the  87th  section  of  the  Iniohent 
Aot|  ft  Vie.,  Mo.  17,  meani  the  inadequaov  of  a  man's  assets  as  oompared  with  his  debts, 
or,  in  the  ease  of  a  trader,  a  geaeraf  inabilitj  to  meet  his  engagements  at  tiie  time  of 
the  oredit  given. 

(ff)  Befiwe  8t^fhm^  C J.»  Chkk$^  J.«  and  JbuM^  J. 
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Sydney,  as  appears    by  the  extract   from    Messieurs         ^^w* 
FraxeTf  Ireland  and  Co^s  letter  to  Messieurs  Wilkin8(m      Sbxpux. 
Brothers  and  Co.^  dated  6tb  November,  1866,  iu  the  j^^  Obixmtal 
following  tH>rds  and  figures : — *^  Presuming  that  you        Bank. 
would  be  glad  to  receive  a  remittance  for  the  balance  of 
your  funds  in  our  hands,   we  enclose  copy  of  your 
general  account,  and  for  the  balance  we  remit  you  here 
wiihin  the  enclosed  Oriental  Bank  draft  at  thirty  days 
sight,  in  Sydney,  for  £19Stl  4s.  5d.,  at  the  exchange  . 
of  S  per  cent,  discount.^     The  said  draft  or  bill  of 
exchange  is  in  the  words  and  figures  following  :»- 

'<  No.  le/ao.  Oriental  Buik  Corponitioii. 
£isai  U.  6d.  At  thirty  dajs  tight  of  this  ilrit  of  ezehange  (Snd 
sod  3rd  nnpsid)  paj  to  the  order  of  BiessiearB  Wilkinsm  Brothers 
mtd  Co.  006  thonsaod  two  hundred  and  twenty-one  pounds  fonr 
■hillingt  and  fifo'  peoco,  fbr  value  received  at  Maaritiae  the  6th 
Nofioiber,  1S6S. 

"To  the  Oriental  Bank  W.  M,  Andtrtan, 

Corporation,  Sjdn^.  Outhry  Mmr,  p.  aooonntant" 

A  4176. 

4.  The  said  If.  M.  Anderson  and  Guthry  Muir  who 
appear  as  the  drawers  of  the  said  bill  of  exchange,  are 
the  officers  of  the  branch  of  the  defendants^  said  bank  at 
the  Mauritius,  and  drew  such  bill  for  and  on  behalf  of 
the  defendants -f—such  being  the  usual  practice  and 
course  of  business  where  one  branch  of  the  said  bank 
draws  upon  another  branch  of  the  said  bank. 

5«  The  estate  of  the  said  Wilkinson  Brothers  and  Co. 
was  duly  sequestrated,  according  to  the  law  in  force  in 
this  colony,  upon  the  S4th  day  of  October,  1866,  and 
the*  plaintiff  was  duly  appointed  the  official  assignee  of 
such  estate. 


6.  The  said  bill  of  exchange  arrived  in  Sydney  on  or 
about  the  96th  day  of  December,  1866,  and  duly  came 
to  the  hands  of  the  plaintiff  as  such  official  assignee,  and 
was  by  him  presented  for  acceptance  to  the  defendants 
at  the  lH«nch  of  their  said  bank  in  Sydney,  upon  the 
27th  day  of  December,  1866,  and  was  thereupon  duly 
accepted  by  the  defendants,  who  were  at  the  time  of 
such  acceptance  fully  aware  of  the  sequestration  of  the 
estate  of  the  said  firm  of  Wilkinson  Brothers  and  Co. ; 
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IMS.        bat  at  the  time  the  said  firm  of  Frazer^  Ireland  and 

SncFiLL       Co.  purchased  the  said  draft  or  bill  of  exchange,  the 

TheOaisiiTAL  defendaots  had  no  notice  of  the  said  sequestration,  or  of 

^A>^        the  insolvency  of  the  said  firm  of  Wilkinson  Brothers 

and  Co* 

7.  At  and  before  the  sequestration  of  the  estate  of  the 
said  firm  of  Wilkinson  Brothers  and  Co.^  they  were 
indebted  to  the  defendants,  as  the  makers  and  indorsers 
of  certain  promissory  notes  overdue  before  the  said 
sequestration,  in  an  amount  far  exceeding  the  amount  of 
the  said  bill  of  exchange  of  the  6th  of  November,  1866, 
and  on  the  8rd  day  of  December,  1866,  proved  against 
the  said  estate  for  the  amount  so  due  to  them. 

8.  The  plaintiff  as  such  assignee  contends  that  he  is 
entitled  to  receive  from  the  defendants  the  amount  of 
the  said  draft  or  bill  of  exchange  (being  the  draft  or 
bill  of  exchange  in  the  third  paragraph  mentioned), 
vrithout  taking  into  account  the  amount  due  on  foot  of 
the  said  promissory  notes,  and  that  the  defendants  are 
only  entitled  to  come  in  rateably  with  the  other  credi- 
tors in  respect  of  such  promissory  notes.  The  defen- 
daixts,  on  the  other  hand,  contend  that  by  virtue  of  the 
S7th  section  of  the  5  Vic,  No.  17,  and  of  the  Sututesof 
set  off,  they  are  entitled  to  set  off  against  the  plaintifTs 
claim,  on  foot  of  the  said  bill  of  exchange,  so  much  of 
the  amount  due  to  them  on  foot  of  the  said  promissory 
notes  as  is  equivalent  to  the  amount  due  to  the  plaintiff 
as  such  assignee  on  foot  of  the  said  bill  of  exchange. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendants  are  entitled  to  set  off  against  the  plain- 
tiff *s  claim  on  foot  of  the  said  bill  of  exchange  so  much 
of  the  amount  due  to  the  defendants  on  foot  of  the  said 
promissory  notes  as  is  equivalent  to  the  plaintiff^s  claim 
on  foot  of  the  said  bill  of  exchange  ? 

If  the  Court  shall  be  of  opinion  in  the  aflirmative, 
then  judgment  with  costs  of  defence  and  all  costs  made 
icosts  in  the  cause  between  the  parties  is  to  be  entered  up 
for  the  defendants. ' 

.     If  the  Court  shall  be  of  opinion  in  the  negative,  then 
judgment  shall  be  entered  up  for  the  plaintiff  for  £19X1 
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46.  5d.,  iiirith  interest  at  the  rate  of  eight  per  centum,         ^^68. 
and  costs  of  suit.^  Sbhtill 

Y. 

TheOiUBicTAb 
Stephen  for  the  plaintiff.     It  appears  that  the  bill        Bakk. 

was  drawn  as  well  as  accepted  after  the  sequestration , 
and  was  presented  to  the  bank  here  by  the  plaintiff.  It 
was  drawn  by  the  Mauritius  branch  at  the  instance  of 
Fraxevy  Ireland  and  Co,y  for  remittance  to  the  insol- 
vents in  payment  of  a  debt  due  to  the  latter  by  them. 
Practically,  Fraxer^  Ireland  and  Co,  at  the  time  were 
debtors  to  the  assignee.  It  was  part  of  the  assets  in  the 
insolvent  estate  which  was  paid  to  the  bank  for  this 
draft,  which  has  been  presented  to  and  accepted  by  the 
bank.  Can  the  bank  now  refuse  to  pay  the  amount, 
because  long  before  the  insolvency  the  insolvents  were 
indebted  to  the  bank  ?  Here  the  cause  of  action  arose 
after  the  insolvency,  and  does  not  arise  out  of  any 
dealing  before  the  insolvency.  To  a  count  for  money 
had  and  received  to  the  use  of  the  assignee  of  a  bank- 
rupt, the  defendant  cannot  set  off  debts  due  to  him  from 
the  bankrupt  before  the  bankruptcy ;  Wood  v.  Smith  (a). 
Groom  v.  Mealey  (6).  There  is  no  case  of  mutual  credits 
which  might  be  set  off  as  in  Hulme  v.  Muggleeton  (c), 
and  Bittleston  v.  Timmis  (d).  These  cases  show  that 
if  the  credit  given  by  the  bankrupt  existed  before  the 
bankruptcy^  or  before  notice  of  an  act  of  bankruptcy,  it 
is  sufficient,  although  the  debt  to  the  bankrupt'^s  estate 
arising  from  such  credit  may  not  have  accrued  till  after- 
wards. In  Hulme  v.  Muggleaton  an  accommodation 
indorser^  who  had  paid  the  amount  since  the  bank- 
ruptcy, was  allowed  to  set  it  off;  Smith's  Merc.  L.  (e). 
But  here  there  is  no  mutual  credit.  The  bill  wa^ 
accepted  by  the  defendants  after  the  insolvency.  The 
insolvent  estate  was  at  the  same  time  indebted  to  the 
defendants.  Gould  the  bank  at  Mauritius  set  off  the 
debt  of  the  insolvents?  Or  can  the  bank  here,  by 
honoring  the  draft  in  the  assignee's  hands,  acquire  the 
right  of  paying  itself  in  full  P     [Stephen,  C.  J.     And 

(a)  4  M.  &  W.  522.         (b)  2  Scott  171 ;  B.C.  S  B.  N.  a  laS. 
(c)  3  M.  A;  W.  80.  (rf)  1  C.  B.  889.  (*)  p.  6l7. 
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^^^^        why  should  they  have  such  a  right  ?     Had  WUkifuan 

iSxHPiLii      Brothers  and  Co,  (the  inaoIveDts)  indorsed  it  over,  what 

TlieOuaKTiL  ^g^^  could  the  defendants  have  possessed  then  ?]    After 

Baicx«        notice  of  insolvency,  no  indebtedness  can  be  created 

which  may  be  made  the  subject  of  set  off.    As  Wise,  J., 

says,  delivering  the  judgment  of  the  Court  in  Morris  v. 

Flower  (a),  **  the  creditor  of  an  insolvent  cannot  gain  a 

benefit  over  the  rest  of  the  creditors,  and  obtain  payment 

in  full  by  incurring  a  debt  to  the  insolvent  with  notice 

of  his  insolvency.^ 

Darley  for  the  defendants. .  The  transaction  in  Mau- 
ritius was  one  of  credit  given  by  WiUAneon  Brothers^ 
by  the  agency  of  Ftasger^  Ireland  and  Co.^  which  was 
likely  to  end  in  a  debt  (6).  The  words  of  the  87th 
section  are,  **  where  there  are  mutual  debts  between  the 
insolvent  and  any  other  person,  upon  which  a  set  off  can 
by  law  be  pleaded  on  either  side.^  These  latter  words 
are  not  in  any  English  Bankrupt  Act.  Under  the 
Imperial  Bankruptcy  Acts  it  has  been  held  that  the 
right  of  set  off  in  bankruptcy  does  not  rest  on  the  same 
principle  as  the  right  of  set  off  between  solvent  parties, 
Forater  v.  WiUon  (c)  ;  that  the  object  in  these  statutes 
was  not  to  avoid  cross-actions,  but  to  do  substantial 
justice  between  the  bankrupt  estate  and  the  debtors  of 
the  estate  to  whom  the  bankrupt  is  indebted.  But  it  is 
submitted  that  the  language  of  the  d7th  section  incorpo- 
rates the  principle  of  the  Statutes  of  set  off  into  our 
Insolvent  Act ;  and  that,  therefore,  there  cannot  be  a 
set  off  under  the  first  portion  of  this  section,  because  on 
the  sequestration  the  debt  becomes  due  to  the  oflicial 
assignee.  The  right,  therefore,  altogether  depends  on 
the  latter  part  of  the  section,  namely^-**  that  the  person 
claiming  the  benefit  of  such  set  off  had  not,  when  such 
credit  was  given,  or  when  the  cause  of  his  debt  accrued, 
notice  of  the  said  insolvency.**  It  is  submitted  that  the 
words  *^  the  said  insolvency**  mean  **  the  said  sequestra- 
tion,*^ of  which  the  defendants  clearly  had  no  notice. 

(a)  2  flop.  Ct  B.9  0.  L.  205.    {b)  See  J?«mv.  S«H,  2  8m. Lb  0. 267. 

(e)  12  M.  A  W.  203. 
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In  England  the  dividing  line  is  the  act  of  bankruptcy ;        ^^^ 
but  here  it  is  notice  of  the  sequestration,  which  must  be       Simpoi. 
brought  home  to  the  mind  of  the  person  to  be  affected  rj«|^  OBxurrjb 
by  it;  Cannon  v.  South  Eastern  R.  Co.  {a).    In  that        Bank. 
€aae,  although  it  was  held  that  the  title  of  the  assignee 
related  back  to  the  act  of  bankruptcy,  the  defendants 
were  considered  not  liable,  because  they  had  not  any 
notice  of  the  fiat.     In  BUtleston  v.  Timmis  (6),  where 
the  case  of  Wood  v.  Smith  is  distinguished,  Erle^  J., 
during  the  argument,  asks,  ^*  the  money  here  having 
been  received  after  an  act  of  bankruptcy,  but  before 
notice,  may  not  the  defendant,  since  the  2  and  8  Vic, 
c«  89,  say,  that  as  between  him  and  the  bankrupt  the 
money  was  received  before  the  fiat,  and  so  bring  himself 
within  the  mutual  clause  of  the  6  G.  IV.,  c.  16  T    And 
Ttndoj,  C.  J.»  giving  judgment,  says,  *^  the  plea  con- 
fesses the  receipt  of  money  to  the  use  of  the  assignees, 
but  it  shows  how  their  title  to  that  money  arose,  viz., 
out  of  a  credit  given  by  the  bankrupt.^*    Then,  after 
citing  the  6  O.  IV.,  c.  16,  s.  50,  be  continues,  ^*  now 
the  assignees  are  suing  for  money  due  to  the  estate,  the 
debt  set  ofi^  is  due  from  the  estate,  and  there  had  been 
mutual  credit  between  the  bankrupt  and  the  defendant 
before  the  defendant  had  any  notice  of  an  act  of  bank- 
ruptcy ;  the  one,  therefore,  may  be  set  off  against  the 
other  by  the  very  words  of  that  statute.^     In  Wood  v. 
Smith  (c)  the  plea  did  not  show  that  there  had  been 
mutual  credit,  or  that  there  were  mutual  debts  between 
the    bankrupt    and    defendant.      So    in   Hawkins  v. 
Whiiten  (d),  where  the  question  was  whether  the  defen- 
dant might  set  off  notes  of  a  bank  which  he  had  indus* 
triously  obtained  after  he  knew  the  bank  had  stopped 
payment.    Bayley^  J.,  says,  **  notice  of  an  act  of  bank- 
ruptcy  is  alone   the  criterion  or  dividing  point,  and 
before  this  period   the  defendant  takes  the  notes  he 
claims  to  set  off,  and  thereby  becomes  a  creditor  of  the 
bankrupts,  and  they  become  his  debtors.     It  may  be 
true,  and  is,  that  he  took  these  notes  for  the  very  pui^ 

U)  7  Eioh.  84S.  (h)  1  0.  B.  dS9. 

(#)  «  X.ib  W.  S83..  W  10  &  A  C.  S17. 
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WQ'  po«e  of  inakidg  them  the  subject  of  his  set  off,  and  of 
Sbxpxll  getting,  in  substance,  20s.  in  the  pound  opon  these 
TbeQjusNTAL  i^otes;  but  as  that  has  not  been  prohibited,  we  cannot 
^^^  say  it  is  illegal.^*  There  the  defendant  had  no  notice  of 
an  act  of  bankruptcy.  The  same  principle  was  acted 
on  in  Dickwn  v.  C€L9${a\  cited  in  Smit/Ci  Merc.  L.(i). 
So  here,  when  this  money  was  paid  into  the  bank,  they 
became  liable  to  WUkin»^m  Brothers^  and  at  that 
moment  they  had  no  notice  of  any  act  of  insolvency  or 
sequestration.  There  is  but  one  bank,  although  there 
are  many  branches.  And  eo  inatanti  the  bank  was 
drawn  upon,  there  was  a  contract  with  the  insolvents  by 
the  bank  to  accept  and  pay  the  bill.  He  referred  to 
Witliams  on  Executors  (c).  The  official  assignee  ought 
not  to  have  presented  the  bill  for  acceptance ;  he  has, 
by  presenting  it,  adopted  the  act  of  Fraxer^  Ireland 
and  Co.,  and,  therefore,  cannot  now  say  that  a  credit 
was  not  in  the  inception  of  the  matter  given  by  Wilkin^ 
$an  Broihera  to  the  bank,  at  which  time  the  bank  had 
no  notice  of  the  sequestration.  The  defendants  say  that 
they  are  drawers  of  the  bill,  and  that  the  plaintiff  has 
elected  to  treat  this  particular  credit,  which  was  given 
to  the  bank  on  the  6th  November,  as  turned  into  debt 
on  the  4th  December. 

Stephen  in  reply.  The  case  admits  that  the  instru- 
ment is  a  bill  of  exchange.  Therefore  it  was  drawn  by 
a  different  body  from  the  drawees.  The  bank  is  not 
liable  as  a  drawer — its  name  not  appearing  on  the  in- 
strument ;  WUean  v.  Joshua  (d).  The  bill  was  drawn, 
not  by  the  bank  or  any  branch  of  it,  although  (as  we 
admit)  drawn  on  behalf  of  the  bank.  Therefore  it  was 
a  bill  by  the  individuals  who  drew  as  individuals  only. 
And  the  only  transaction  with  the  bank  here,  or  between 
the  assignee  and  either  bank,  was  in  each  case  after  the 
sequestration.  The  bank  contracted  with  Frazer^ 
Ireland  and  Co.— but  not  with  Wilkineon  Brothers — 
that  they   would   pay  this  amount ;    and    Wilkinmm 

(a)  1  B.  «  Ad  HA3,  (h)  p.  61S. 

(c)  p.  1784.  Id)  6  Sap.  Ct  &.,  0.  L.  819. 
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Brothers  nevor  were  the  holders  of  this  bill.  If  it  had  ^^^ 
reached  the  hands  of  Wilhnson  Brothers^  and  they  had  Sncpixx 
become  the  holders  before  the  bank  had  notice  of  the  j^  o^^taz. 
insolvency,  it  might  have  been  said  that  a  credit  had  Baxx, 
been  given,  and  this  right  of  set  off  might  have  accrued. 
As  to  the  words,  *^  the  said  insolvency,^  in  the  87th 
section,  they  cannot  mean  sequestration.  A  man  can 
carry  on  business  and  contract,  though  defeasibly,  with 
any  one,  noth withstanding  a  secret  act  of  insolvency. 
But  after  actual  insolvency  or  sequestration,  he  is  com* 
mercially  dead.  Notice  may  fairly,  and  in  justice,  be 
necessary  to  defeat  transactions  of  the  former  class ;  but 
why  should  there  be  notice  required  of  the  judicial  act 
of  bankruptcy  ?  Here  the  Court  is  asked  to  render 
valid  a  contract  made  with  a  person  after  that  person  is 
by  a  judicial  act  rendered  incapable  of  contracting.  If 
the  defendants^  position  is  supported,  an  insolvent  after 
bis  sequestration  may  dispose  of  the  property  of  the 
official  assignee,  and  when  the  assignee  sues  for  the 
value  of  this  property,  the  defendant  may  set  off  a  debt 
due  to  him  by  the  insolvent,  on  the  ground  that  when 
he  purchased  the  assignee's  property,  he  had  no  notice 
of  the  insdl vent's  sequestration;  in  other  words,  an 
insolvent  may  deal  with  his  assignee's  property,  because 
the  person  with  whom  he  is  dealing  has  no  notice  of  the 
sequestration.  The  words,  **  the  said  insolvency,'*  mean 
a  general  inability  to  pay  debts.  If,  by  delivering  to 
friendly  creditors,  a  large  estate  was  gutted  of  its  goods 
a  few  days  before  the  sequestration,  and  upon  being 
sued  for  them  such  creditors  pleaded  a  set  ofT,  it  is  sub- 
mitted that  the  plaintiff,  under  the  S7th  section,  might 
.reply  notice  of  the  insolvency;  and  such  replication 
would  be  good. 

Cur,  adv.  viUi. 

Stxfhbn,  C.  J.,  now  delivered  the  judgment  of  the  ]fsrebS,lS6a. 
Court: — 

The  plaintiff  sues  as  the  holdet  and  representative  of 
the  payees  of  a  bill  of  exchange,  drawn  in  the  Mauritius 
by  an  officer  of  the  defendants'  branch  bank,  established 
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^^^        there,  upon  the  defendants  in  this  colony,  and  acetfited 
Bnaius      by  them,  in  favour  of  the  said  WUkimon  Broihen  and 

TImObxbital  ^^m  ^'  ^^^  order, 

.Bahk.  The  estate  of  these  payees,  it  appears,  was  under 

sequestration— -although  the  fact  was  not  then  known  in 
the  Mauritius— 4t  the  time  of  the  drawing  of  the  bill. 
At  that  very  time,  therefore,  the  rights  and  interests  of 
the  firm  were  vested  in  the  plaintiff',  for  the  bene6t  of 
all  their  creditors.  Accordingly,  on  the  arrival  of  the 
bill  in  Sydney,  under  cover  to  WUkinaon  Btcihera  and 
Co.j  it  was  taken  possession  of  by  him,  and  presentied  to 
the  bank  here  for  acceptance.  But,  having  accepted 
the  bill  thereupon,  the  defendants  now  claim  to  set  off 
against  its  amount  a  large  sum,  in  which  at  the  time  of 
the  sequestration  the  insolvents  were  indebted  to  the 
Corporation.  The  question  for  our  decision  is,  whether 
the  defendants  can  in  point  of  law  support  that  claim ; 
and  we  are  clearly  of  opinion  that  they  cannot. 

The  matter  originally  came  before  us,  on  demurrer  to 
the  defendants*  plea  of  set  off;  in  which  they  say,  in  the 
usual  form,  that  WUkinaon  Brothers  and  Co.  were  in- 
debted to  them,  before  and  at  the  time  of  the  sequestra- 
tion, in  a  larger  amount  than  that  of  the  bill,  on  sundry 
negotiable  instruments  endorsed  to  the  Corporation. 
But,  after  some  argument,  the  parties  agreed  to  state  the 
facts  in  a  special  case ;  upon  which  our  judgment,  if  for 
the  plaintiff,  is  to  be  entered  for  the  amount  of  the 
acceptance,  with  interest,  as  on  a  verdict. 

No  difficulty  exists,  we  conceive,  by  reason  of  the 
form  of  the  instrument  here,  or  because  of  the  mode  in 
which  this  Corporation,  in  the  various  colonies  in  whidi 
it  has  branch  establishments,  is  stated  to  carry  on  its 
business.  The  bill,  although  doubtless  (and  indeed  con- 
fessedly) drawn  on  behalf  of  the  Mauritius  branch,  is 
apparently  that  of  an  individual  only.  It  cannot,  in 
legal  contemplation,  be  drawn  and  also  accepted  by  the 
same  corporation,  or  trading  body  ;  for  then  the  instru- 
ment would  not  be  a  bill  of  exchange.  But,  whether  it 
be  strictly  a  bill,  or  in  effect  a  promissory  note  only,  the 
question  as  to  the  defendants*  right  of  set  off  will  be  the 
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The  only  material  facts  are  the  fdlowing.    Certain        ^^^ 
merchants  in  the    Mauritius,   with  whom    WUkiman      fttnmt. 
BndherM  and  Co.  had  dealings,  on  the  result  of  which  xheOiumwAL 
there  was  a  large  balance  due  to  the  latter,  desired— -of       Bavk. 
their  own  accord,  and  without  instructions  from  their 
correspondents-— to  remit  the  amount  here.  They  accord- 
ingly procured  the  bill  in  question,  representing  that 
amount,  and  made  in  favour  of  Wilkinson  Brofhers  and 
Co.f  from  the  Mauritius  bank  or  branch  establishment ; 
and  sent  it  to  WUkinsan  Brothers  and  Co.^  in  this 
colony,  in  payment  of  the  said  balance.   But,  as  already ' 
mentioned,  at  the  time  of  the  creation  of  that  instrument, 
the  payees  had  become  insolvent ;  and  their  efiiects  and 
rights  were  vested  in  the  plaintifif  alone,  as  assignee. 
On  the  other  hand,  the  insolvents  were  at  the  same  time, 
—or  before  and  at  the  time  of  such  insolvency,  and 
when  the  bill  was  presented  for  acceptance — indebted  to 
the  defendants  very  largely,  on  bills,  and  notes  held  by 
the  latter. 

The  state  of  things,  then,  at  the  moment  of  the  bill 
coming  into  the  plaintiflTs  hands,  was  this.  He  might 
have  declined  the  remittance,  had  he  thought  fit  so  to 
do,  and  compelled  payment  in  full  from  the  Mauritius 
firm  (whose  names,  it  will  have  been  observed,  were  not 
on  the  bill),  for  the  benefit  of  the  insolvent  estate.  The 
defendants,  on  the  contrary,  had  no  claim  on  that  estate 
in  respect  of  their  demand,  except  to  share  in  the  asseta 
rateably  with  all  the  other  creditors.  What  greater 
right  could  they  acquire,  by  accepting  the  bill  in 
question  ?  If  we  regard  the  hank  in  Sydney,  and  that 
in  the  Mauritius,  as  virtually  one  and  the  same  estab* 
lishment^  the  Corporation  was  bound  to  accept  and  pay 
it-— for  such  was  their  contract  with  the  Mauritius 
house,  from  which  they  had  received  the  full  value. 
They  were  under  no  such  obligation,  however,  to  the 
payees  or  the  plain ti AT;  between  whom  and  themselves 
there  was  no  privity.  But,  in  the  event  of  their  refusing 
to  accept,  the  holders  would  have  had  a  clear  remedy  on 
the  ioalrument,  against  the  Mauritius  branch,  or-  its 
officer  individually.    It  was  equally  the  interest  and  the 
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18gg»        duty  of  the  defendants,  therefore,  the  plaintiflT  eleering 

8«icpix;l      to  take  it  for  the  Mauritius  debt,  to  accept  the  bill  when 

TheOAiBMTAL  pt*e8ented  by  him.     And,  u|>on  Such  acceptance,  a  con- 

Samk.        (raot  aro3e  on  their  part  with  the  holder— that  is  to  say, 

with  th6  plaintiff,   not  with   WUkinion  Braihera  and 

Co.y  whose  property  that  bill  never  was,— -to  pay  the 

amount  indicated  therein,  at  its  maturity* 

The  defendants  claim  the  right,  however,  because  of 
that  firm  happening  to  h^ve  been  Indebted  to  them, 
before  and  at  the  time  of  the  sequestration  (on  trans* 
actions,  it  is  hardly  necessary  to  observe,  utterly  uncon- 
nected with  the  present),  to  set  off  the  amount  against 
the  assignee  of  the  estate,  in  derogation  of  the  contract 
s6  made  with  him. 

Now  if  this  right  exists,  it  does  so  by  virtue  of  section 
87  of  our  Insolvent  Act ;  this  Court  having  decided,  in 
Morris  v.  The  Bank  of  New  South  Waiei  (<z),  that  a 
set  off  is  (by  implication)  pleadable  at  law,  in  any  case 
embraced  by  that  section-— or  which  would  be  within  its 
terms,  supposing  a  claim  of  set  off  to  arise  on  a  proof  of 
debt  before  the  Insolvency  Commissioner.  But,  in  all 
cases  under  this  section,  equally  as  in  an  ordinary  case 
of  set  off,  the  opposing  claims  must  be  in  the  same  right 
and  character.  There  must,  whether  the  transaction 
relied  on  be  one  of  actual  debt,  or  only  that  which  it 
likely  to  end  in  a  debt,  be  *'  mutual  credit^-  given  by 
the  insolvent  and  the  party  dealing  with  him.  The 
transactions  must,  at  least,  whatever  their  nature,  be 
**  mutuaP  transactions ;  and  therefore  they  can  only  be 
between  the  same  parties.  But  here,  the  dealings  against 
which  this  bill  is  sought  to  be  set  off  with  WUkineon 
Brothers  and  Co,f  were  prior  (of  course)  to  their  seques* 
tratiqn ;  whereas  the  transaction  of  the  acceptance  was 
with  their  assignee,  at  a  time  when  commercially  they 
had  ceased  to  exist,  and  the  interests  of  other  persons 
had  supervened — ^their  own  hating  ^vested  in  him  by 
title  paramount,  and  with  independent  if  not  adverse 
rights. 

This  being  the  ground  of  our  judgment,  we  need  not 

(a)  1  Sup.  Ct  B.,  0.  L.  69. 
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determine  the  question  nd«ed  on.  the  argument,  as  to  the        l^W* 
meaning  of  the  word  *^  insol^ncy)^  in  the  prdviso  to  the      Sbmfiel 
latter  portion  of  section  97.     It  will  be  time  enough  to  xhsoIoBVAX. 
decide  that  point,  when  a  ^ase  of  set  off  shall  arise^        Bank. 
defeasible  by  notice  or  knowledge  of  the  debtor^s  insol- 
vency.    When  the  subject  of  the  atten>pted  set  ofF  here 
accrued,  the  bank  certainly  could  not  have  had  notict 
of  actual  sequestration,  for   WUkinmm   Brothers  and 
Co.  were  not  then  declared  insolvent*    But  can  the  word 
insolvency,  in  the  87th  section^   mean  sequestration  f 
For,  immediately  upon  sequestration,  all  dealings  what- 
soever by  the  insolvent  person,  in  respect  of  his  estate, 
are  altogether  (and  necessarily)  void. 

Independently  of  this  ai'gument,  we  may  inquire  what 
probably  was  the  intention  of  the  Legislature,  in  framing 
the  proviso.  A  clue  to  this  will  be  afforded,  by  con- 
sidering the  evil  which  such  an  enactment  would  natu- 
rally  be  designed  to  meet.  The  law  was  evidently 
designed,  throughout,  to  prevent  friendly  (sometimes 
called,  fraudulent  or  voluntary)  preferences,  by  em- 
barrassed debtors.  Therefore  all  alienations  of  goods  by 
any  person  actually  insolvent,  or  made  within  sixty  days 
preceding  sequestration,  are  by  section  8  avoided,  if  they 
have  the  '*  effecf*^  of  a  preference.  Even  a  payment  by 
such  a  person,  if  he  knows  himself  to  be  insolvent,  is 
iimilarly  avoided  (or  was  so  before  the  late  amendment) 
although  the  creditor  receiving  it  was  ignorant  ist  his 
debtor^s  position.  But  all  such  provisions  would  be 
easily  evaded,  if  a  creditor  might  receive  goods  on  credit^ 
as  on  a  purchase,  although  knowing  that  his  debtor  was 
insolvent,  and  then  (after  sequestration)  set  off  the 
previous  debt  against  the  assignee's  claim.  The  proviso 
in  section  87,  therefore,  it  may  be  inferred,  was  inserted 
to  restrict  every  set  off  to  ordinary  transactions,  where 
the  mutual  dealings  were  on  credit  innocently  given-* 
or,  at  all  events,  innocently  received  by  the  party  claim- 
ing the  set  off. 

The  similar  provieo  in  the  English  statutes,  from 
section  SO  of  the  6  Q.  IV.,  c.  16  hitherto,  had  un- 
questionably  the  same  object ;  the  debtor^s  secret  **  act 
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^Q^        of  bankruptcy^  being  there  substituted  for  our  equally 

Sbmfill       undisclosed  fact  of  his  *<  insolvency.^     .And  whether 

TheOmnAL  ^^^^  word  be  taken  to  mean  the  inadequacy  of  a  man^s 

^A>"^        assets  as  compared  with  his  debts,  or,  in  the  case  of  a 

trader,  a  general  inability  to  meet  his  engagements  at 

the  time  of  the  credit  given,  it  would  seem  that  at  any 

rate  the  word  does  not  mean  sequestration ;  which,  as 

already  observed,    is  a  trader^s  absolute    commercial 

extinction,  and  consequent  incapacity  alike  to  pay  or  to 

incur  debts. 

Judgment  for  the  plaintiff. 


Dsoember  ii.       SKMPiu.f  official  assignee,  &c.  against  Looak  (a); 

Th^iTMTor  npHIS  was  an  action  by  the  official  assignee  of  R. 
prmniMorf  Strochan  and   G.  A.  PaHerson^  trading  under 

S!!!tk!ntincisi  '**""*»  ^^'*  °^  Strachan  and  Co.  who  had  sequestrated 

wUeh  brin^  their  estate,  against  the  defendant,  to  recover  a  certain 

iHthfaHSe^  promissory  note  made  by  Lhffd  and  Coughlan  in  £ivour 

•Mtkm  of  tiie  of  the  defendant,  and  **  aliened,  transferred,.given,  and 

MidniDdarh  Surrendered  to  the  defendant  by  the  said  Siraehan  and 

ilMtM^       ^^'^  ^^^^  ^^^  sequestration.'' 

Muinot  bs  pro*  The  declaration  was  framed  upon  the  8th  section  of  the 
jMjmeiit  Insolvent  Act,  5  Vic,  No.  17,  and^oontainedthe  usual 
voder  the  lit  three  counts  upon  that  section-^t  being  averred  in  each 
tioDA  of  the  count  that  the  alienation  and  delivery  had  the  eflect  of 
ss  VIo.,  No.  s.  preferring  the  defendant,  as  a  creditor,  to  other  existing 

creditors  of  the  insolvents. 

Plea  as  to  so  much  of  the  said  first,  second,  and 
third  counts  as  has  reference  to  the  alienation,  trans- 
fer, gift,  surrender,  and  deliveiy  to  the  defendant 
of  the  promissory  note  in  the  said  several  counts 
respectively  mentioned;  that  the  said  promissory  note 
in  the  said  several  counts  respectively  mentioned  is 
one  and  the  same  promissory  note,  and  not  otherwise ; 
and  that  the  said  alleged  aUenation,  transfer,  gift,  sur- 
render, and  delivery  herein  pleaded  to, 'was  a  payment 
to  the  defendant,  a  creditor  of  the  said  R.  Siraehan  and 

(a)  BefoM  SUfkm^  C.  J.,  Ch€§t$^  J.,  sad  limmtt,  J. 


0ASB8  AT  LAW.  81 

G*  A.  PaHermmy  for  and  on  account  of  a  just  debt  then        t<W* 
due  by  the  said  R.  Strachan  and  6.  J.  Patterwn  to  the      Sbhrll 
defendant;    and   that  the  said    promissory   note  was       Lmam. 
delivered  by  the  said  R.  Sirachan  and  G*  A.  Patterson 
to  the  defendant,  and  accepted  by  the  defendant  as  and 
ibr  a  cash  payment,  for  and  on  account  of  the  said  debt ; 
and  that  the  defendant  did  not,  at  the  time  of  such  pay- 
ment,  know  that  the  said  R.  Strachan  and   G.  A. 
Patterson  were  then  insolvent,  or  were  by  such  payment 
rendered  insolvent,  or  that  they  then  contemplate  the 
surrender  of  their  estate  as  insolvent,  or  that  proceedings 
for  causing  their  estate  to  be  sequestrated  had   been 
commenced,  or  that  the  said  payment  was  a  voluntary 
preference  of  the  defendant  to  other  creditors. 
Demurrer  and  joinder. 

Stephen  in  support  of  the  demurrer*  The  plea  con- 
fesses, but  does  not  avoid  the  alleged  cause  of  action. 
The  alienation  of  the  promissory  note  cannot  be  a  pay- 
ment. The  point  is  settled  by  the  repeated  decisions  of 
this  Court  in  Morris  v.  Fhwer  (a).  Levy  v.  Smith  (6), 
and  Morris  v.  Flower  (e).  [Stephen^  C.  J.  The  diffi- 
eulty  here  is,  that  by  some  contrivance  the  promissory 
note  is  made  by  Lloyd  and  Couffhlan  direct  to  this  de- 
fendant; so  that,  apparently,  the  insolvents  never  had 
any  property  in  the  instrument.  On  the  other  hand, 
the  delivery  to  the  defendant  by  them  is  admitted ;  and, 
in  eflieot,  the  declaration  being  necessarily  taken  to  be 
confessed  by  the  plea,  an  ^*  alienation  ^  by  the  insolvents 
ii  confessed.] 

Darley^  for  the  defendant,  in  support  of  the  plea. 
No  doubt  it  has  been  decided  by  this  Court  that  that 
which  is  the  subject  of  a  transfer  cannot  be  a  payment. 
But  it  is  submitted  that  the  transaction  which  appears 
on  the  declaration  cannot  be  a  transfer.  The  note  is 
made  in  the  defendants  favour  by  a  third  person.  The 
promissory  note  may  have  been  merely  drawn  for  the 
insolvents^  accommodation  in  the  defendant's  favour,  at 

» 

(«)  2  Sop.  Ot  B.,  G.  L.  196.  (3)  4  Safft.  Ot  &,  0.  L.  S2S. 

{c)  8  Sapb  Ot  B.,  Ap^  10. 
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their  request,  and  cannot  in  legal  contemplation  amount 
to  an  alienation. 

Stephen  in  reply.  It  is  clear  what  has  taken  place. 
There  was  a  transaction  between  the  insolvents  and 
Lloyd  and  Coughlan^  for  goods  sold  to  the  latter  by  the 
former ;  payment  being  agreed  to  be  by  a  promissory 
note  in  the  defendants  favour,  for  the  express  purpose  of 
evading  the  law  as  to  preference. 

Cf«r.  cufo.  vtift. 

* 

Faucstt,  J.,  now  delivered  the  judgment  of  the 
Court,  as  follows  :— 

The  question  raised  by  the  demurrer  in  this  ease  is, 
whether  the  delivery  or  transfer  of  a  promissory  note, 
under  circumstances  which  bring  the  transaction  within 
the  8th  section  of  the  Insolvent  Act,  and  render  it  void 
under  that  section,  can  be  protected  as  a  payment  under 
the  1st  and  Snd  sections  of  the  25  Vic,  No.  8. 

This  question  has  been  already,  in  substance,  decided 
by  this  Court.  In  Morris  v.  Flower  (a)  it  was  held 
that  the  delivery  of  promissory  notes  and  bills  of  ex- 
change, under  circumstances  which  rendered  the  trans- 
action void  under  the  8th  section  of  the  5  Vic,  No. 
17)  cannot  be  supported  as  a  payment  under  the  12th 
section  of  that  Act. 

In  his  judgment  in  that  case,  the  Chief  Justice  says 
as  follows :— **  A  payment  may,  no  doubt,  be  eflected  by 
the  delivery  and  acceptance  of  goods;  Cannan  v. 
Wood  (6).  But  the  transfer  or  delivery  of  property  of 
any  kind,  not  being  money,  or  that  which  ordinarily 
passes  current  as  money  among  persons  in  business,  is 
not  in  common  parlance  a  payment ;  although,  as  be- 
tween the  parties,  the  delivery  and  acceptance  may 
amount  to  payment.  Tt  is  not  a  transaction  of  payment 
in  the  ordinary  course  of  business.  Such  a  mdde  of 
liquidating  a  debt  must  indicate,  with  suiScient  distinct- 
ness, to  any  creditor  thus  dealt  with,  that  his  debtor' is 
embarrassed,  and  probably  insolvent ;  that,  at  all  events, 


(a)  8  Sap.  Gi  R.,  App,  10. 


(»)  8  M.  *  W.  iS& 
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he  cannot  pay  his  debts  as  solvent  men  usually  do ;  but  '^^^- 
is  (either  spontaneously  or  on  pressure)  preferring  in  Sxxpxll 
effect  some  one,  to  the  injury  of  his  other  creditors,  A  Looak. 
transaction  of  that  kind,  therefore,  is  in  my  opinion  not 
a  payment  within  the  meaning  of  tlie  12th  section.^  And 
MUford^  J«,  says : — *^  The  transaction,  as  stated  in  the 
declaration,  is  a  transfer  and  delivery  of  goods ;  and  the 
12th  section  does  not  apply  to  such  transfers  or  de- 
liveries, but  something  else — namely,  payments.  It  never 
could  have  been  contemplated,  that  the  same  transaction 
might  be  treated  either  as  a  transfer  or  a  payment,  at  the 
option  of  the  creditor  receiving  the  goods  in  payment.^ 
And  in  Le^  v.  Smith  (a)  it  was  held  that  the  25  Vic, 
No.  8,  ss.  1  and  2,  qualified  only  the  12th  section  of  the 
old  Act,  and  did  not  aftect  the  8th  section.  The  Chief 
Justice  says : — '^  But  the  effect  sought  in  this  case  to  be 
given  to  it  (the  12th  section)  by  holding  every  transfer 
of  property,  otherwise  amounting  to  a  preference  under 
the  8th  section,  to  be  a  payment,  which  the  preferred 
party  and  his  embarrassed  debtor  may  choose  to  call  a 
payment,  would  be  to  extend  the  enactment  far  beyond 
its  natural  scope,  or  what  could  have  been  intended  by 
the  Legislature.  Every  alienation  or  transfer  of  goods 
whatever,  made  by  such  a  debtor,  which  shall  have  the 
effect  of  preferring  one  creditor  to  another,  must  inevita- 
bly be  in  effect  a  payment."*^  Then,  after  citing  the 
language  of  Mr.  Justice  MUfard^  in  Morris  v.  Flower^ 
he  adds :— ^*It  is  clear  to  me,  therefore,  that  the  statutes 
must  have  meant  by  the  word  ^payment'  something 
which  was  not  such  a  transfer.  If  not,  the  8th  section 
would  be  virtually  repealed.**^  It  was  accordingly 
decided  that  a  transfer  or  delivery  of  chattels,  void  under 
the  8th  section,  could  not  be  deemed  a  payment  within 
either  the  12th  section  of  5  Vic,  No.  17,  or  the  1st  and 
2nd  sections  of  25  Vic,  No.  8.  The  present  case 
clearly  comes  within  these  decisions.  Judgment  must 
therefore  be  given  for  the  plaintiff  on  this  demurrer. 

(a)  4  Sap.  Ct.  R,  342, 
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December  21.  HuMPHEBT,  Official  Assignee,  &o.  againtt  McMaixuTf 
Mtrph  8, 1868.        ^  Inspector,  fcc,  of  the  Union  Bank  of 


DeoUntlonby  fflHIS  was  an  action  brought  bj  the  official  assiffnee  of 

the  offlcul  I         »»            ,,                  .      \         '         .           ,          ® 

•uigoee  of  H.  Henty  Moan^  an  insolvent,  against  the  statutorj 

^->  *°  ^^^^'  representative  of  the  Union  Bank  of  Australia,  to  recover 

oeruin  |o6de  certain  goods,  chattels,  and  eflects  of  the  said  JSbftty 

Mil^^  ^^^^i  that  is  to  say,  a  certain  bill  of  sale  of  certain 

the  iaeelTeiit  stock  in  trade  and  goods  executed  by  one  JoJU^  Joseph 

dantt  th?^'  Earl^  in  &vour  of  the  said  Henry  Moon^  and  dated  ou  or 

S^^'md'  ^^^^  ^^^  ^^^  ^^  October,  1866,  alienated,  &o»,  hj  the 

a  bill  of  esle  insolvent  before  his  sequestration  to  the  defendantr 

of  diTen  ehat- 

tele,  exemted  Xhe  declaration  contained    the  usual  three  counts, 


Vy  one  J.  B.  framed  under  the  8th  section  of  the  Insolvent  Act — each 
H.^^^^  ^  ^^  them  containing  an  averment,  that  after  the  sequee- 
ThedeeUrm-  tration  and  before  the  commencement  of  this  action  the 
^ee^tnte  plaintiflP,  as  such  assignee,  ^Muly  demanded  frooo  the 
frmmed  under  s^id  company  the  possession  of  the  said  bill  of  sdie,  as 
of^the  Iml-  ^®U  as  all  n&onies,  securities,  and  advantages  which  the 
2^tAfli:it  ^^  company  had,  subsequently,  to  the  said  alienation, 
in  eeeb  oonni  &o«,  received  thereunder,  or  in  pursuance  thereof,  or  in 
toii*^'^  dSl  relation  thereto ;  yet  the  said  company,  after  the  said 
liFer^hAdtbe  sequestration  and  before  the  commencement  of  tbiji 
Ming  the"  action,  wrongfully  and  improperly  refused  to  give  up  to 
defendant,  ee  the  plaintiff,  as  such  assignee  as  aforesaid,  the  said  bill  of 
other  ezifting  sale,  monies,  securities,  and  advantages  received  there- 
erectors  of  under,  or  in  pursuance  thereof,  or  in  relation  thereto,  and 
The  defendant  wrongAilIy  and  improperly  still  hold  and  retain  the  sanie, 
Sbte^idd  iiUen.  claiming  them  as  and  for  their  own  proper  goods, 
atioB  wM  not    ohattels,  and  effects.^ 

a  firandnlent 

preferenoe  of 

the  defendant  bj  the  ineolvent  to  bis  other  creditors.    AM,  on  demnrrer,  that  the  plan 

was  had,  as  the  #ord8  "  having  the  effect  of  preferring  anv  then  eiisting  qre^tof  to 

another,"  in  the  8th  flection,  do  not  indicate  or  imply  a  fraadnlent  preference. 

The  defendant  also  pleaded  that  the  transection  iras  a  payment  by  the  intolvent 
(H.  H.)  to  the  defendant  of  a  Jnet  debt ;  and  that  the  said  bili  of  sale  was  deliTerad  V 
H.  M.  to  the  defendant,  and  accepted  by  the  defendant  as  and  for  a  cash  payment,  ftnr 
and  on  acoonnt  of  the  said  debt ;  and  that  the  defendant  did  not,  at  the  ttoia  of  iodi 
payment,  know  that  H.  M.  was  then  insolyent,  or  was  by  inch  payinent  rendered  in* 
solvent,  fte.,  negatiring  the  other  mattery  mentioned  in  the  2nd  section  of  the  28  Vie., 
No.  S.  Heid,  that  ibis  plea  also  was  bad,  as  the  alleged  deUrery  of  the  bill  of  sale 
ooold  not  be  supported  as  a  payment^  nnder  the  let  and  Snd  seooons  of  the  S5  Tia^ 
Ke.8. 
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Sixih  plea — that  the  said  alienation,  &c.,  was  not  a        ^^^ 
fraudulent  preference  of  the  said  Union  Bank  of  Aus-     Huscpub&t 
tralia  by  the  said  Henry  Moan  to  his  other  then  creditors.    hoMvllw. 

Demnrrer  and  joinder. 

SeTenth  plea — ^that  the  said  alleged  alienation,  &c., 
was  a  payment  to  the  said  Union  Bank  of  Australia, 
oreditora  of  the  said  Henry  Moon,  for  and  on  account  of 
a  just  debt  then  due  by  the  said  Henry  Moon  to  the  said 
Union  Bank  of  Australia ;  and  that  the  said  bill  of  sale 
was  deliyered  by  the  said  Henry  Moon  to  the  said  Union 
Bank  of  Australia,  and  accepted  by  the  said  Union  Bank 
as  and  for  a  cash  payment,  for  and  on  account  of  the  said 
debt ;  and  that  the  said  Union  Bank  of  Australia  did  not 
at  the  time  of  such  payment  know  that  the  said  Henry 
Moon  was  then  insolvent,  or  was  by  such  payment 
rendered  insolvent,  or  that  he  then  contemplated  the  sur- 
render of  his  estate  as  insolvent,  or  that  proceedings  for 
causing  his  estate  to  be  sequestrated  had  been  com- 
menced, or  that  the  said  payment  was  a  voluntary 
preferenoe  of  the  said  Union  Bank  of  Australia  to  other 

creditors. 

Demurrer  and  joinder. 

Darky  in  support  of  the  demurrers.  The  sixth  plea 
admits  that  the  effect  of  the  alleged  alienation  was  to 
prefer  one  creditor  to  another ;  and  it  is  immaterial  to 
consider  whether  that  preference  is  or  is  not  fraudulent. 
Nunee  v.  Carter  (a),  where  the  Judicial  Committee  inti- 
mated that,  under  the  8th  section  of  the  Insolvent  Act, 
the  preference  must  be  fraudulent,  was  not  followed  by 
this  Court  in  SempiO  v.  Jarvis  (6).  The  alleged  aliena- 
tion is  invalid  as  a  payment,  and  the  transaction  cannot 
be  supported  as  a  payment  under  the  ISth  section  of  the 
5  Vic,  No.  17,  or  the  1st  and  2nd  sections  of  the  25 
Vic,  No.  8.     Levy  v.  Smith  (c)  is  precisely  in  point. 

Stephen  in  support  of  the  pleas.  Nunea  v.  Carter^ 
following  Harris  v.  Bank  of  Australasia  (d),  supports 
the  sixth  plea.  The  seventh  plea  is  based  on  Cannan 
V,  Wood  (e). 

Cur.  adv.  vult. 

(«]  1  L.  R.  Pr.  0.  App.  842 ;  36  L.  J.  Pr.  C.  12. 
(^)  6  Sup.  Ot  a,  Eq.  68.  (e)  4  Sup.  Gt  K,  G.  L.  329. 

{4)1  Sap.  Ct  B.,  App.  le.  (f)  2  M.  ds  W.  465. 
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Faucett,  J.^  now  delivered  the  judgment  of  the 
Court,  as  followB : — 

This  is  an  action  brought  hj  the  official  assignee  of 
Henry  Moon^  an  insolvent,  against  the  statutory  repre- 
sentative of  the  Union  Bank  of  Australia^  to  recover 
certain  goods  alienated  and  delivered  by  the  insolvent  to, 
the  Union  Bank  ;  the  goods  so  delivered  being  a  bill  of 
sale  of  divers  chattels  executed  long  previously  by  one 
Joseph  Earl  in  favour  of  the  insolvent. 

The  declaration  is  framed  upon  the  8th  section  of  the 
Insolvent  Act,  6  Vic,  No.  17»  and  contains  the  usual 
three  counts  upon  that  section  ;  it  being  averred  in  each 
count  that  the  alienation  and  delivery  had  the  effect  of 
preferring  the  bank,  as  a  creditor,  to  other  existing  credi- 
tors of  the  insolvent. 

The  6th  plea,  which  is  pleaded  to  the  three  counts, 
says  that  the  said  alienation,  &c.,  was  not  a  **  fraudulent 
preference^  of  the  bank  by  the  insolvent  to  his  other 
creditors.  ^  And  the  7th  plea,  which  is  also  pleaded  to. 
the  three  counts,  sets  up  as  a  defence  that  the  transaction 
was  a  payment  by  the  insolvent  to  the  bank  of  a  just 
debt,  within  the  meaning  of  the  25  Vic,  No.  8,  sections 
1  and  2.     Both  these  pleas  have  been  demurred  to.  . 

The  question  raised  by  the  demurrer  to  the  first  of 
these  pleas  is,  whether  the  words  *^  having  the  effect  of 
preferring  any  then  existing  creditor  to  another,^  in  the 
8th  section  of  our  Insolvent  Act,  indicate  or  imply  a 
fraudulent  preference.  The  defendant  contends  that  they 
have  such  meaning ;  and  accordingly,  that  no  transaction 
can  be  avoided  under  that  section,  unless  there  be  on  the 
part  of  the  debtor  a  fraudulent  preference  of  the  par- 
ticular creditor^n  other  words,  unless  the  act  be  done 
by  the  debtor  voluntarily,  and  with  an  intention  to  give 
the  creditor  a  preference  over  all  other  creditors.  The 
plaintiff,  on  the  other  hand,  contends  that  the  question  of 
fraud  or  intention  is  immaterial,  and  that  a  transaction  in 
other  respects  within  the  provision  of  the  section,  will  be 
avoided,  if  by  it  the  particular  creditor  has,  in  point  of 
fact,  and  without  regard  to  intention,  obtained  an  ad- 
vantage over  the  other  creditors,  which  prevents  the 
equal  distribution  of  the  debtor's  property  amongst  all. 
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The  qneAtion  thus  raised  baa  been  several  times  con«        t^^* 
sidered    and  decided    by  this   Ooart ;    and,   in   giving     Bvurwrnvi 
judgment 'in  the  present  case,  it  might,  perhaps^  be  suf-    HoMviiLiv. 
ficient  to  refer  to  those  former  decisions,  and  the  reasons 
given  for  them.    But,  in   consequence  of  observations 
made  hj  the  Privy  Oounoil  in  the  case  of  the  Bank  of 
Justrahma  v.  Harris  (a),  and  referred  to  by  Lord 
Westbury  in  delivering  the   judgment  of  the    Privy 
Oouncil  in  the  recent  case  of  Nunea  v.  Carter  (6),  we 
are  now  asked  to  reconsider  the  question. 

It  is  hardly  necessary  to  say  that  any  observations 
coming  from  Lord  Westbury — more  particularly  when 
delivering  judgment  in  the  Privy  Oounoil— must  at  all 
times  receive  the  highest  consideration  from  this  Court. 
Still  less  necessary  is  it  to  repeat  what  was  said  by  the 
Obief  Justice  in  delivering  the  judgment  of  this  Court  in 
the  case  of  Lef>y  v.  Smith  (c),  that  **  by  an  express  de- 
cision of  the  Privy  Council,  of  course,  every  Judge  of 
this  Court  is  bound.**-  We  have  then  to  consider  whether 
there  has  been  in  fact  a  decision  by  the  Privy  Council  on 
the  point  in  question. 

In  Nunes  v.  Carter^  Lord  Westbury^  referring  to  the 
case  of  the  Bank  of  Australasia  v.  ffarns— in  which 
the  8th  section  of  the  Queensland  Insolvent  Act,  which 
is  the  same  as  oars,  was  under  consideration — certainly 
speaks  of  the  judgment  in  that  case  as  containing  a 
decision  upon  that  section.  And  he  further  says,  that 
their  lordships  have  no  doubt  of  the  correctness  of  that 
decision. 

Now  it  must  be  observed,  tha);  in  Nunes  v.  Carter  the 
question  to  be  decided  was  as  to  the  construction  of  the 
Jamaica  Insolvent  Act,  which  contained  no  such  words 
as  those  in  the  section  now  under  consideration.  The 
question  as  to  the  meaning  of  the  latter  words  arose  only 
referentially,  and  was,  on  that  occasion,  in  no  other  way 
a  matter  for  determination  ;  and  there  does  not  appear  to 
have  been  any  argument  upon  it*  And  when  we  consider 
the  expressions  used  in  the  judgment,  in  the  case  of  the 

(«)  15  Moore  P.  G.  97  ;  1  Sop.  Ot.  B.,  App.  12. 
(»)  1  L.  B.  Pr.  0.  348;  86  L.  J.  Pr.  0.  12. 
(0  4  Bop.  Ot  B.  841. 
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^«>'  Bank  of  Australasia  t.  HarriSt  it  appears  to  ns  that 
HmanmT  ^y^^y  ^^^^  ^^^  intended  to  be  a  decision  on  this  point. 
JfdKvxxw*  The  words  are  these : — **  The  better  opinion,  they  (their 
Lordships  of  the  Judicial  Committee)  think,  is,  that 
according  to  the  true  oonstmction  of  the  Act,  those  words 
indicate  a  fraudulent  preference,  and  were  not  intended 
to  refer  to  any  case  of  preference  not  fraudulent.^  If  the 
matter  had  stopped  here,  as  the  question  had  been 
argued,  we  think  that,  considering  the  usual  form  of 
judicial  expression,  those  words  might  reasonably  be 
treated  as  a  judicial  interpretation.  But  the  words  which 
immediately  follow  seem  to  show  that  their  lordships, 
while  intimating  the  tendency  of  their  opinion,  avoided 
pronouncing  a  decision  on  the  point,  as  being  un- 
necessary for  the  determination  of  that  particular  case. 
For  they  say :— *^  But  whether  this  be  so  or  fio/,  in  the 
full  sense  of  fraudulent  preference  €Uf  generally  under- 
stood^  their  lordships  are  satisfied  that  the  words  in 
question  were  not  intended,  and  ought  not  to  be  con* 
strued,  to  extend  to  a  case  in  which  not  only  there  was 
no  intention  to  prefer,  but  in  which  the  preference  (if 
such  there  were)  arose  merely  from  the  circumstance  that 
Harris  and  Co.^  when  they  accepted  the  bill,-  were  credi* 
tors  oi Lloyd  and  Co.;  whereas,  by  accepting  the  bill,  they 
had  represented  themselves  to  be  debtors,  and  had  autho- 
rised third  persons  dealing  with  the  bill,  to  consider  them 
as  such.*** 

It  thus  appears  that,  whatever  may  be  the  nature  of 
the  preference  indicated  by  the  statute,  their  lordships 
considered  that  the  facts  of  that  case  did  not  come  within 
it;  and  it  would  seem  that  they  accordingly  left  the 
legal  question  still  open  and  undecided.  It  may  be  here 
observed  that  this  Court,  in  a  similar  case,  between  the 
same  parties,  took  the  same  view  of  the  facts  as  the  Privy 
Council  did  in  that  case. 

Notwithstanding,  therefore,  the  terms  in  which  Lord 

Westbury  speaks  of  the  judgment  in  the  case  of  the 

Bank  of  Austtalania  v.  Harris^  we  still  think  that  that 

judgment  does  not  contain  such  an  express  decision  on 

the  point  in  question,  as  should  necessarily  compel  us  to 
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overrule  a  long  Aeries  of  decisiona  pronounced  by  tliia        ^^* 
Court.     And  we  may  add,  that  this  opinion  is  in  accord*     Hmmonr 
anoe  with  the  view  already  expressed  by  this  Court —    MoMullbv. 
since  the  delivery  of  that  judgment — in  the  case  of  Levy 
V.  Smith  (a). 

We  have  now»  therefore,  to  reconsider  the  former  de- 
cisions of  this  Court,  but  before  doing  so,  it  may  be  desi- 
rable to  refer  briefly  to  the  state  of  the  bankruptcy  and 
insolvency  law  in  England,  in  respect  to  fraudulent 
preferencesy  at  the  time  our  Act,  5  Vic,  No.  17,  was 
passed. 

The  doctrine  of  fraudulent  preference  attached  itself,  in 
the  first  instance,  without  any  positive  enactment,  to  the 
bankrupt  laws.  Springing  from  the  general  principle  that 
fraud  renders  every  act  void,  in  its  inception  it  supposed 
fraud  on  the  part  of  the  debtor  ;  for,  when  the  bankrupt 
laws  established  as  their  governing  principle  that  the 
bankrupt'^s  property  should  be  equally  distributed  amongst 
all  his  creditors,  it  necessarily  followed  that  any  act  done 
by  the  debtor,  which  unjustly  favoured  a  particular  credi« 
tor,  to  the  prejudice  of  the  other  creditors,  and  so  pre- 
vented the  equal  distribution  which  the  law  required, 
should  be  treated  as  a  fraud,  in  respect  to  the  other 
ereditors,  and  consequently  as  a  fraud  upon  the  bankrupt 
laws,  and  therefore  void. 

The  Courts,  however,  did  not  go  so  far  as  to  say  that 
every  transaction  between  the  debtor,  even  when  he  con- 
templated bankruptcy,  or  was  on  the  eve  of  bankruptcy, 
and  a  particular  creditor,  by  which  such  creditor  obtained 
an  advantage  or  preference  over  the  other  creditors  was 
void.  Thus  in  Harman  v.  Fisher  (6),  Lord  Mansfield 
says :-— **  But  no  case  ever  came  before  us  where  we  wdre 
warranted  to  say  that  no  case  can  exist  of  a  legal  prefer- 
ence. For  if  a  man  were  to  make  a  payment  but  the 
evening  before  he  becomes  bankrupt,  independent  of  the 
Act  of  Parliament  and  in  a  course  of  dealing  and  trade, 
it  would  be  good  ;  or  suppose  legal  diligence  used  by  a 
creditor,  and  execution  on  a  ca.  sa.  is  in  the  house,  and 
under  terror  of  that  he  makes  an  assignment  and  delivery 
of  his  eflTects,  it  would  be  valid ;  the  object  not  being  to 

(«)  4  8ap.  Ct  R.  320.  (6)  1  Oowp.  117, 128. 
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\fM:»'      giv^a  prrferonce,  but  to  deliver  himself.'*    And  in  the 
HvxpHSEY     same  case.  Lord  Mansfield  laid  it  down,  that  **  where  an 
MoUiTLLw.    act  is  right  to  be  done,  and  the  Hngle  motive,  is  not  to 
giye^  an  unjust  preference,  the  creditor  will  have  a  prefer- 
ence." 

The  doctrine  wais  thus  reduced  within  very  narrow 
limits ;  and  after  this  it  seems  to  have  been  fully  estab* 
lished  that  no  transaction  would  be  avoided  as  afraudu' 
lent  preferencey  unless  it  was  f>oluntary  on  the  part  of 
the  debtor,  and  unless  his  sole  motwe  wns  to  give  a 
preference.  Any  circumstance  that  negatived  either  of 
these  conditions  took  the  transaction  out  of  the  class  of 
fraudulent  preferences  and  protected  it.  In  this  respect 
some  of  the  cases  certainly  went  very  far. 

In  Thompson  y.  Freeman  (a),  which  was  an  action 
by  the  assignees  of  a  bankrupt  to  recover  some  goods, 
seized  by  the  defendant  under  a  warrant  of  attorney  to 
confess  a  judgment,  given  by  the  bankrupt  when  she 
knew  she  was  in  an  insolvent  state,  the  bankrupt  hMd 
herself  sent  for  the  defendant  and  proposed  to  him  to 
take  out  his  debt  in  goods ;  she  did  so  however  in  conse- 
quence of  havibg  received  a  letter,  which  she,  6y  mtstc^^ 
supposed  to  have  come  from  the  defendant's  attorneys, 
taking  notice,  though  not  in  a  threatening  way,  of  her 
situation  with  respect  to  the  defendant.  The  Judge  told 
the  jury  that  *^  if  the  bankrupt  had  executed  the  warrant 
of  attorney  from  necessity,  or  in  order  to  save  herself, 
though  perhaps  acting  by  mistake^  or  under  a  false 
apprehension  that  the  defendant  was  taking  due  means 
to  enforce  bis  demands,  it  was  certainly  a  legal  act.^ 
And  in  discharging  the  rule  for  a  new  trial  Lord  Mans^ 
field  said  t— ^^  Though  the  defendant  in  this  case  had 
taken  no  steps  to  secure  himself  in  case  he  was  called 
upon,  yet  the  bankrupt  acting  from  mistake  was  under 
the  same  apprehensions  of  legal  process  as  if  he  had 
actually  threatened  her;  so  that  her  executing  the 
warrant  of  attorney  was  not  a  voluntary  act,  but  the 
effect  of  fear,  however  groundless  that  fear  might  beJ" 
And  in  Cosset  v.  Gough^  reported  in  a  note  to  Thompson 
V.  Freeman  (6),  a  demand  of  payment  three  days  before 

{a)  I  T.  R.  166.  (»)  p.  lae. 
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the  bankniptoy,  without  any  threat  of  legal  proceeding,        ^^^ 
was    held    sufficient    to   protect    the  transaction.      In     HjjMPHsaT. 
Hartshorn   v.   Slodden   (a)^    the    defendant    received    HoMuLuir. 
a  bond  from  the  bankrupt  as  a  security  for  a  debt,  and, 
before  it  was  due,  bearing  that  the  bankrupt  was  in  &il- 
ing  .circumstances,  she  applied  to  him  to  let  her  have 
some  of  the  goods  out  of  his  shop  in  payment  of  the  debt, 
to  which  the  bankrupt  consented;  and  the  transaction  was 
held  good.   And  in  Hayley  v.  Ballard  (6),  where  a. trader 
bad  voluntarily  and  in  contemplation  of  bankruptcy-^n 
fact  after  he  had  stopped  payment — sent  his  clerk  to  the 
counting  house  of  a  creditor  with  three  cheques ;  but, 
after  they  were  put  in  the  clerk^s  hands  for  the  purpose, 
and  before  they  were  delivered,  a  demand  was  made  by 
the  creditor  at  the  trader^s  counting  house  for  the  repay- 
ment of  his  debt,  the  transaction  was  supported.     Lord 
Ellenborough  said  *<the  intermediate  demand  takes  it 
out  of  the  cases  hitherto  decided   upon  this  subject* 
There  was   an    intention    of  giving  a  voluntary  pre- 
ference; .but,   that   intention    not   having    been    con- 
summated,   the   payment    holds   good.^      Lord   Ellens 
borough  indeed   seems  not  to  have  favoured*  the  doc- 
trine;    for    in    Crosby    v.    Crouch   (c)    he    says: — 
*^  Strictly,  only  the  acts  of  a  trader  subsequent  to  his 
bankruptcy  are  void.     Precedent  acts,  supposed  to  be  in 
contemplation  of  bankruptcy,  have  likewise  been  invali- 
dated ;  but  this  is  an  excrescence  upon  the  bankruptcy 
laws.     The  cases  upon  the  subject  have  gone  far  enough, 
and  I  am  not  disposed  to  give  them  any  extension.^ 

The  doctrine,  having  been  thus  established  by  the 
decisions  of  the  Courts,  was  at  length,  in  the  year  18S5, 
introduced  into  actual  legislation,  or,  as  Tindal^  C.  J., 
expresses  it,  ''crept  into  the  statute  law;^  Cook  y. 
Rogers  (d).  In  thatyearthe  6  O.  IV.,  c.  16,  was  passed, 
the  SSnd  section  of  which  enacted,  '*  that  all  payments 
really  and  bona  fide  made,  &c.,  by  any  bankrupt,  ^e.y 
before  the  date  and  issuing  of  the  commission  against 
such  bankrupt,  to  any  creditor  of  such  bankrupt  (such 

(«)  2  B.  &  P.  6S2.  (i)l  Osma  416. 
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^^^  payment  not  being  t,  fraudulent  preference  of  saeh  credi- 
HncpKxaT  xs>x)  shall  be  deemed  valid,  notwithstanding  any  prior  act 
MoMdilbv.    of  bankruptcy  by  suoh  bankrupt  committed,^ 

This,  we  belieire,  in  the  first  enactment  in  which  the 
expression  ^^fraudtileni  preference"  occors. 

In  the  following  year  the  7  6.  IV.,  c.  67  was  passed, 
for  the  purpose  of  consolidating  the  laws  for  the  relief  of 
insolvent  debtors ;  the  SSnd  section  of  which,  under  the 
marginal  heading,  ^^  voluniary  preference^  fraudulent  and 
Toid,  as  against  assignees,^  enacted,  *Uhat  if  any  prisoner, 
who  shall  file  his  petition  for  discharge  under  this  Act, 
shall,  before  or  after  his  imprisonment,  being  in  insolyent 
circumstances,  voluntarily  convey,  assign,  transfer,  charge, 
deliver,  or  make  over  any  estate,  real  or  personal,  security 
for  money,  bond,  bill,  note,  money,  property,  goods,  or 
effects  whatsoever,  to  any  creditor,  or  to  any  person  in 
trust  for  a  creditor,  every  such  conveyance,  fcc,  shall  be 
fraudulent  and  void,  as  against  the  assignee.^  There  is, 
then,  a  proviso  that  no  such  conveyance,  &c.,  shall  be 
fraudulent  and  void,  unless  made  within  three  months 
before  the  commencement  of  the  imprisonment,  or  with 
a  view  to  petition  for  a  discharge  under  the  Act.  This 
last  section  is  re-enacted  by  section  69  of  1  and  2  Vic, 
0. 110. 

Lastly,  we  have  the  2  and  3  Vic,  c.  29,  passed  in  the 
year  1889 ;  which,  after  extending  the  provisions  of  6  Gt. 
IV.,  c  16,  B.  82,  and  2  &  3  Vic,  c  11,  s.  IS,  to  all  bona 
fide  contracts,  dealings  and  transactions  with  the  bank- 
rupt, before  the  issuing  of  the  commission,  and  without 
notice  of  an  act  of  bankruptcy,  and  to  bona  fide  eze- 
cutionai  and  attachments,  concludes  with  a  proviso  in  the 
following  terms :  **  Provided  also,  that  nothing  herein 
contained  shall  be  deemed  or  taken  to  give  validity  to 
any  payment  made  by  any  bankrupt,  being  a  fraudulent 
preference  of  any  creditor  or  creditors  of  such  bankrupt, 
or  to  any  execution  founded  on  a  judgment  on  a  warrant 
of  attorney  or  cognovit  actionem^  given  by  any  bankrupt 
by  way  of  such  fraudulent  preference.'" 

We  thus  see  that  the  statute  law  was  brought  into 
conformity  with  the  law  on  this  subject  as  estabUsbed  by 
the  decisions  of  the  Courts. 
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We  thall  now  briefly  refer  to  a  few  of  the  caeee  upon  MW> 
tbeee  enactmeiits  to  show  the  oonstmction  put  npon  Hmcpw&t 
them.  In  CooJto  v.  Rogers  (a),  the  creditor  had  threat-  iccMullw. 
ened  to  arrest  the  debtor,  and  the  Judge  left  it  to  the 
jury  to  consider,  firsts  whether,  at  the  time  of  the 
payment,  the  creditor  had  in  contemplation  the  break* 
ing  up  of  bis  affairs  by  bankruptcy ;  and  secondly, 
whether  the  payment  was  made  voluntarily^  or  in 
consequence  of  any  threat  from  the  creditor.  In 
Belcher  ▼.  Prittie  (6)  a  bond  bad  been  given  by  a 
father  to  his  son  on  his  son^s  marriage.  Afterwards, 
while  the  father  was  confined  to  his  bed  by  illness,  the 
son  requested  him  to  assign  certain  property  as  a  security 
for  the  bond.  An  assignment  was  made ;  and  the  fiither 
having  sworn  that  he  did  not  make  it  spontaneously,  but 
at  the  request  of  his  son,  the  jury  found  that  it  was  not 
voluntary,  and  their  finding  was  sustained.  Belcher 
V,  Jones  (c)  was  a  remarkable  case.  In  it  a  notice 
given  by  the  bankrupts  to  one  person,  with  a  view 
that  he  should  obtain  a  preference,  was  used  by  that 
person  for  the  benefit  of  a  company  of  which  he  was  a 
director ;  and  the  transaction  was  protected* 

The  last  case  we  shall  refer  to  is  Mogg  v.  Baker  (d). 
In  that  case  the  question  was  whether  an  assignment  was 
a  voluntary  conveyance  or  transfer  of  goods  within  the 
meaning  of  the  82nd  section  of  7  G.  IV.,  c.  57.  The 
defendant  said  in  his  examination,  that  the  debtor 
'*  offered  his  security  spontaneously.^  And  Parke^  B., 
left  it  to  the  jury  to*  say  whether  the  assignment  origi* 
Dated  with  the  insolvent  to  the  defendant  as  a  favoured 
ereditor,  or  whether  it  originated  in  the  request  of  the 
defendant.  He  told  them  that  pressure  of  the  creditor 
was  not  necessary ;  but  that  if  it  originated  with  the  in- 
solvent, it  could  only  have  been  made  by  way  of  volun- 
tary preference.  The  jury  found  for  the  defendant ;  and 
in  discharging  a  rule  nisi  for  a  new  trial.  Lord  Abinger^ 
C.  B.)  said : — *'  There  is  a  iact  which  seems  to  have 
escaped  attention,  which  is,  that  the  insolvent  sai4  be 


!• 
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t<»M'  executed  the  bill  of  sale  beeatifie  he  apprehended,  if  he 
HuMPHiET  did  not)  the  creditor  would  put  in  a  distress.  I  do  not, 
HcltoxBif.  however,  think  this  was  necessary;  and  I  should  be 
sorry  to  have  it  understood  that  I  thought  it  essential. 
I  think,  if  a  demand  is  mcule  by  a  creditor  bona  fide^ 
and  a  transfer  takes  place  in  pursuance  of  that  demand, 
that  takes  it  out  of  the  case  of  voluntary  transfer  contem* 
plated  by  the  Insolvent  Act.^ 

Such  then  was  the  state  of  the  law  on  this  point,  and 
such  was  the  nature  of  the  decisions  in  England,  when 
our  Statute,  5  Vic,  No.  17,  was  passed.  And  it  must 
be  assumed  that  the  framers  of  our  Act  had  in  view  not 
only  the'Engh'sh  enactments,  but  also  the  decisions  upon 
the  subject.  When,  under  such  circumstances,  we  find 
the  local  Legislature,  which  has  in  other  respects  made 
considerable  departures  from  the  English  law  on  the  sub- 
ject of  bankruptcy  and  insolvency,  using  in  this  enact- 
ment terms  so  very  different  from  those  used  in  the 
English  enactments,  we  may  fairly  ask  whether  the 
preference  indicated  by  the  8th  section  of  our  Act  is  not 
altogether  different  from  the  *^  fraudulent  preference^  of 
the  English  law.  Are  we  to  assume  that  the  words 
^^  fraudulent^  and  <^  voluntary/''  which  occur  in  the  Eng- 
lish enactments,  but  are  altogether  omitted  (we  must 
suppose  advisedly  and  intentionally)  from  ours,  are  to  be 
introduced  by  implication  into  the  latter  \  Is  it  not,  on 
the  contrary^  more  reasonable  to  conclude  that  the  fra- 
mers of  our  Act  meant  to  get  rid  of  these  questions  of  in- 
tention, on  the  part  of  the  insolvent  debtor,  which  caused 
so  much  difficulty  in  some  of  the  English  cases,  and  to 
rest  the  validity  or  invalidity  of  the  transactions  solely  on 
the  question  whether,  in  point  of  fact,  the  creditor  o6- 
tained  a  preference  I  This  construction  would  embrace 
not  only  those  cases  whicli,  according  to  the  English 
doctrine,  depend  on  the  debtor's  voluntariness  and  in- 
tention to  prefer,  but  also  those  in  which  such  voluntari- 
ness and  intf'Ution  may  not  exist. 

Formerly  the  law  went  much  further.  As  is  so  clearly 
stated  in  the  judgment  in  NuncB  v.  Carter,,  -  it  waa  part 
of  the  policy  of  the  earlier  bankrupt  and  insdvent'lawsi 
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that  transfeTB  of  property  by  persona  who  had  oommitted        ^^^' 
an  act  of  bankraptcy,  or  who  were  in  insolvent  circum-    HuMpauiT 
stances^  should  be  liable  to  be  overreached  and  avoided,    MoMullbk. 
if  merely  made  within  a  certain  period  of  time  before  the 
judicial  declaration  of  bankruptcy  or  insolvency.  A 1  though 
perfectly  honest  and  bona  fide^  and  even  to  an  innocent 
purchaser  for  value,  the  law  pronounced  such  transfers  to 
be  iraudulent  and  void,  as  against  the  general  creditors, 
without  any  reference  whatever  to  intention* 

We  may  fairly  assume  that  the  framers  of  our  Act  bad 
such  provisions  of  the  earlier  law  also  in  view,  and 
probably  looked  upon  them,  as  the  Privy  Council  does  in 
Nunes  v.  Carter^  as  ^*  harsh  and  unreasonable.**  For,  by 
our  statute,  bona  fide  transactions  with  an  innocent  pur- 
chaser for  value  are  left  untouched  and  unafiected ;  and 
while  the  6th  and  7th  sections  deal  only  with  trans- 
actions that  are  without  valuable  coneideration^  the  8th 
section  affects  none  but  transactions  with  creditors — ^for 
from  its  language  it  is  manifestly  applicable  to  no  others 
— and  adopting  to  some  extent  the  principle  of  the  earlier 
laws,  to  which  we  have  adverted,  it  places  a  transfer  of 
property  to  a  creditor,  within  sixty  days  before  seques- 
tration, on  the  same  footing  as  if  the  debtor  were  at  the 
time  insolvent,  or  contemplated  insolvency.  In  other 
words,  it  makes  the  occurrence  of  the  transaction  within 
that  period  equivalent  to  proof  of  actual  insolveney.  But 
in  either  case  such  a  transfer  will  not  be  void,  unless  it 
has  the  effect  of  preferring  the  creditor  receiving  it  to 
other  creditors.  Thus  the  principle  of  the  early  law  is 
modified,  and  at  the  same  time  a  provision  is  introduced 
differing  widely  in  its  language — (and  therefore  we  think 
also  in  its  meaning) — from  the  English  doctrine  of 
^*  fraudulent  or  voluntary  preference.'*'' 

That  this  is  the  view  uniformly  taken  by  this  Court  of 
the  construction  to  be  put  upon  this  section,  will  appear 
from  a  reference  to  some  of  the  later  cases  that  have  been 
reported.    These  we  now  consider. 

In  Monrie  v.  Flower  (a),  although  the  question  did 
not  directly  arise,  the  Court  incidentally  expresses  the 

(«}  S  Bop.  01.  B.  196 ;  8  Sup«  Oi.  B.,  App.  10. 
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^W.  opinion  which  it  was  understood  to  have  always  enter- 
HncrasET  tained  on  this  point.  In  the  latter  report,  Appendix  11, 
HoVvhUK,  ^^  ^^  ^^^ '  *'  Debtors  in  a  state  of  insolvency,  or  on  the 
eve  of  insolvency,  are  not  permitted,  by  thus  making  over 
property,  to  afford  one  or  more  of  their  creditors,  whether 
preeeing  or  not,  au  advantage  over  the  rest.  Every  suoh 
transfer  or  delivery  of  property^  which  has  the  *  efPeot^  of 
preferring  one  to  any  other  existing  creditor  is  declared 
void.***  In  SempiU  v.  Anderson  (a),  the  point  was  argued 
in  reference  to  the  English  enactments  and  English  eases, 
and  was  expressly  decided.  In  p.  21,  it  is  said:  **  It 
was  suggested,  referring  to  decisions  upon  the  English 
Statute,  that  no  delivery  of  goods  can  be  invalidated,  as  a 
preferenoe,  unless  it  was  spontaneous,  and  with  intent  to 
prefer.  But  the  words  of  section  8  admit  of  no  such  oon- 
struction.'*  The  section  is  then  cited,  and  the  judgment 
proceeds :  "  So  that  the  only  point  for  inquiry,  in  any 
case  submitted  for  decision  under  this  clause,  is  of  the 
simplest  character.  It  is  not  what  woe  the  intention  of 
the  parties,  or  was  the  transaction  one  un4er  pressure ; 
but  what  was  tlie  effect  of  the  transaction.  Did  or  did 
not  the  particular  transaction,  transfer^  or  delivery  (the 
party  being  at  the  time  insolvent),  hai^e  the  effect  of  pre- 
ferring one  co<^xi6ting  creditor  to  another !  If  it  did,  the 
transaction  is  made  void  in  express  terms.^  In  £eey 
V.  Smith  (b)  the  point  was  again  considered^  and 
the  observations  of  the  Privy  Council  in  the  casii  of 
the  Bank  of  Australasia  v.  Harris  were  pressed  on  the 
Oourt.  The  Court,  however,  abided  by,  and  followed  its 
former  decisions.  It  is  there  said  :  "  But  other  codes,  it 
seems,  in  the  endeavour  to  carry  out  the  same  object*'-— 
the  equal  distribution  of  the  debtor^s  property  amongst 
all  his  creditors — **  use  the  term  *  voluntary^  or  ^  firaudu* 
lent,^  when  legislating  against  acts  of  preference.  And 
accordingly  any  threat  to  sue,  nay,  even  any  demand  of 
payment,  not  preconcerted  by  the  debtor,  however  em- 
barrassed at  the  time  he  inav  know  himself  to  be,  will 
relieve  the  transaction  of  payment  from  its  real  character 
of  a  preference.     Every  person  of  experience  in  such 

(a)  4  Sap.  Ct.  B.,  App»  20.  (^)  4  Sup.  Ct.  R.,  a  L.  329. 
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matters  is  aware,  and  there  are  cases  enough  on  record  to  ^868. 
shew,  how  easy  evasion  of  the  law  is  under  such  a  Huhphsry 
system*  Concert  can  rarely  he  brought  home  to  the  moMullbn. 
parties;  and  the  most  dulcet  of  applications  may,  accord- 
ing to  the  nature  of  the  claim,  be  construed  to  render  the 
preferential  pa^nnent,  even  by  a  father  to  a  son,  involun- 
tary. It  is  not  improbable  that  the  local  Legislature, 
having  its  attention  drawn  to  this  state  of  things,  delibe- 
rately adopted  a  less  elastic  phraseology ;  and  thus  inten- 
tionally avoided  every  transfer  of  property,  by  an 
embarrassed  debtor,  either  actually  insolvent,  or  on  the 
verge  of  declared  insolvency,  having  the  '  eflfect '  of  a 
preference.  The  difference  between  such  an  expression, 
and  a  preference  fraudulent,  voluntary,  or  in  emy  manner 
dependent  on  intention,  is  too  marked  to  be  the  result  of 
accident."  Lastly,  this  Court  during  the  last  term,  in 
the  case  of  SempiU  v.  Jarvis  (a),  approved  of  and  abided 
by  its  former  decisions  on  the  question. 

It  may  be  added,  that  with  the  same  view  (probably) 
of  preventing  concerted  levies  under  judgments,  as  well 
as  of  effectually  securing  perfect  equality  of  distribution^ 
our  law  defeats  every  levy  not  actually  perfected  by  sale, 
upon  "  sequestration,"  our  term  for  the  fiat  in  bank- 
ruptcy; whereas,  by  the  English  system,  every  levy 
before  an  "  act  of  bankruptcy  "  is  effectual,  although  the 
fiat  may  be  signed  the  very  next  day,  pending  the 
seizure. 

Having  thus  pointed  out  the  difference  between  the 
preference  contemplated  by  section  8  of  our  Act  and  the 
**  fraudulent  preference  "  of  the  English  enactments,  and 
having  shown  the  uniform  course  of  the  decisions  of  thi» 
Court  on  the  subject,  we  do  not  think  that  we  should  be 
justified  in  now  adopting  a  construction  at  variance  with 
those  decisions,  until  we  receive  a  more  direct  and  ex- 
press decision  of  the  Privy  Council  than  is  contained  in 
the  judgments  to  which  we  have  referred. 

We  are  of  opinion  that  the  6th  plea  is  bad,  and,  there- 
fore, that  the  demurrer  to  it  must  be  allowed. 

(a)  6  Sup.  Ct.  R.,  Eq.  68. 
G — 7 
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^^^^'  The  question  raised  by  the  second  demurrer  is,  whether 

HuMPHBRY  the  delivery  of  the  bill  of  sale,  in  the  manner  mentioned 
MoMuLLEK.  in  the  pleadings,  can  be  supported  as  a  payment  under 
the  25  Vic,  No.  8,  ss.  1  and  2. 

This  question  has  also  been  already  in  substance 
decided.  In  Morris  v.  Flower  (a),  it  was  decided  that  the 
delivery  and  transfer  of  promissory  notes,  bills  of  ex- 
change, and  bankers'  cheques,  in  such  a  manner  as  to 
come  within  the  provisions  of  the  8th  section  of  5  Vic, 
No.  17,  cannot  be  treated  as  a  payment  under  the  12th 
section  of  that  Act.  The  transfer  or  delivery  of  goods 
of  any  kind,  not  being  money,  or  that  which  ordinarily 
passes  current  as  money  among  persons  in  business,  it 
was  held,  was  not  a  payment  within  the  meaning  of  the 
latter  section,  although,  as  between  the  parties,  the 
delivery  and  acceptance  might  amount  to  payment. 
Again,  in  Levy  v.  Smith  (6),  the  delivery  of  a  cheque 
under  similar  circumstances  was  held  to  be  a  transfer  or 
delivery  of  goods  within  the  meaning  of  the  8  section  of 
6  Vic,  No.  17,  and  not  protected  as  a  payment  within 
the  25  Vic,  No.  8,  ss.  1  and  2.  It  was  also  there  held 
that  the  latter  sections  qualified  the  12th  section  only  of 
the  former  Act,  and  did  not  affect  the  8th  section ;  and 
consequently  that  they  protected  only  such  transactions 
as  would  be  deemed  payments  under  the  12th  section  of 
6  Vic,  No.  17.  We  refer  to  the  judgments  in  these 
cases,  and  deem  it  unnecessary  to  repeat  the  reasons 
given  in  them.  We  also  refer  to  the  judgment  just 
delivered  in  the  case  of  SempiU  v.  Logan  (c). 

It  follows  from  these  cases,  that  the  delivery  of  a  bill 
of  sale — which  is  clearly  "goods"  within  the  meaning  of 
the  8th  section  of  6  Vic,  No.  17 — under  the  circum- 
stances mentioned,  cannot  be  treated  as  a  payment  under 
26  Vic,  No.  8,  ss.  1  and  2. 

In  our  opinion,  therefore,  the  7th  plea  is  also  bad, 
and  the  demurrer  to  it  must  be  allowed. 


(a)  3  Sup.  Ct.  R.,  App.  10.  (6)  4  Sup.  Ct  R.,  C.  L.  829. 

(c)  Ante,  p.  80. 
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1867- 


YoRK  against  Nicholson. 

T3EPLEVIN    for   goods  taken  in  a  dwelling-house      N.  being 
in  Elgin-street,  West  Maitland.  possession  of 

Avowry  for  rent  due  from  the  plaintiflF  to  the  defen-  a  certain  bouse, 

«,,„.,  left  It  to  Y., 

dant  m  respect  of  the  dwelling-house.  andafterwarda 

Pleas   in   bar— (1)   Non  Unuit;    and    (2)   riens    in  "^^^l^^^ 

arrear.     Issue  thereon.  redemptiou  to 

At  the  trial  before  Cheeke,  J.,  at  the  October  Circuit  for^ig  w?fc  ^ 

Court  at  Maitland,  the  following   facts    appeared ; —  i^^^  redemp- 

mi        1  •  'i-i  1  iTi»i  ^*^^  clause 

The   house   m   question  belonged   to  the  defendant,  being  upon 
and  had  in  Februar}^  1864  been  mortgaged  by  him  to  ^*jXrae^^^ 
the   Sayings  Bank;    there  being  the  usual  clause  of  After  the 
enjoyment  until  default,  and  there  had  been  no  default,  c^^^n")!^- 
In  March,  1861,  the  defendant  let  the  house  to  one  fused  to  re- 

cpive  the  rtint 

Cooper  for  five  years,  and  before  the  expiration  of  that  during  his 
time   the   lease  was   assigned   to  the  defendant.     In  ^'i^f'SJ^^®'  ^"^ 

^  told  Y.  to  pay 

March,  1866,  the  plaintiff  continued  the  tenancy  for  it  to  her-and 
three  years.     In  September,  1865,  the  defendant  exe-  paidTio^rent 
cuted  a  second  mortgage  of  the  premises  (or  rather  of  to  N.,  but  in 

the  wife's 

the  equitable  estate  in  them)  to  one  Swan,  evidently  as  name,  she 
a  trustee   for  his  wife — the  redemption  clause  being  signing  all 

"    receipts  for  it 

upon  payment  to  the  wife  herself.    The  defendant  also  up  to  the  time 
refused  to  receive  the  rent  during  his  wife's  life,  and  Afte?htr^^ea^^ 
told  the  plaintiff  to  pay  the  rent  to  her.    After  this  tlie  Y.  claimed  the 
plaintiff  paid  no  rent  to  the  defendant,  but  in  the  wife's  ^l^^  ^^nd  N.^ 
name — she  signing  all  receipts  for  it  up  to  the  time  of  promised  to 
her  death,  which  was  towards  the  end  of  1866.     After  but  afterwards 
her  death  the  defendant  claimed  the  first  quarter's  rent,  h^j^^^-ti'^^^j^ 
and  the  plaintiff  promised  to  pay  him ;  but  afterwards,  haying  dis- 
at  the  instance  of  the  wife's  executors  and  trustees  under  i^t"due^sub- 
her  will,  the  plaintiff  repudiated  the  defendant's  title —  sequent  to  his 
the  said  trustees  claiming  the  property.     The  wife  had  on  replevin,' 
considerable  separate  real  estate,  and  apparently  some  ayowry,  and 

^  ^^  •^  plea  in  bar, 

personal  property  held  in  trust  for  her.     By  her  will,  alleging  a 
dated  July,  1865,  she  specifically  disposed  of  aU  her  twTen'N^'and 

Y.,  Held,  that 
the  tenancy  still  continued,  and  that  N.  was  not  estopped  from  alleging  it  by  his  mere 
direction  to  Y.  to  pay  rent  to  his  wife,  and  by  his  allowing  her  to  receive  it ;  and  that  if 
there  had  been  an  estoppel,  it  was  limited  to  the  wife's  right  during  her  life. 
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1867. 


YOEK 
V. 

Nicholson. 


real  estate,  and  there  was  a  residuary  clause  as  to  the 
residue  of  her  real  estate ;  but  there  was  no  clause 
touching  any  personal  estate ;  and  this  property  was  not 
mentioned.  The  defendant  had  obtained  letters  of 
administration  to  his  wife's  undisposed-of  estate.  Under 
the  direction  of  the  learned  Judge,  the  jury  found  a 
verdict  for  the  defendant ;  but  as  to  the  facts,  they  said 
that  they  believed  the  evidence  of  the  plaintiff,  and  not 
that  of  the  defendant. 


December  2. 


December  12. 


A  rule  nisi  for  a  new  trial  on  the  ground  of  misdi- 
rection having  been  granted, 

Sir  W.  Manning,  Q.  C,  and  Stephen  now  showed 
cause.  The  question  is  whether  the  premises  held  by 
the  plaintiff  belong  to  the  defendant,  or  to  his  deceased 
wife's  trustees  ?  In  one  character  or  another  the  defen- 
dant is  clearly  entitled  to  succeed.  These  trustees  are 
not  entitled.  For  the  will  disposes  merely  of  real  estate 
It  does  not  mention  personal  estate  ;  and  this  property 
being  mortgaged  is  personal  estate.  If  the  property  be 
realty,  the  defendant  is  entitled  as  tenant  by  the 
curtesy ;  if  personalty,  as  administrator  of  the  property 
undisposed  of  by  the  will.  By  the  second  mortgage, 
either  the  interest  never  was  out  of  the  husband,  or,  if  it 
did,  it  came  back  upon  the  wife's  death.  The  second 
mortgage  was  to  Swan,  subject  to  redemption  upon 
payment  to  the  wife.  It  is  submitted  that  it  is,  there- 
fore, a  mortgage  to  the  wife.  The  actions  of  the  wife 
are  those  of  her  husband  in  point  of  law.  If  the  wife  of 
a  mortgagor  in  possession  made  a  lease,  and  it  were 
ratified  by  the  husband,  the  lease  would  be  the  hus- 
band's. A  lease  made  by  a  married  woman  is  void, 
unless  of  her  separate  property ;  in  which  case,  although 
it  would  confer  no  right  at  law,  equity  would  enforce  it, 
and  compel  the  trustee  to  execute  one.  Smithes  L.  and 
J.  {a)  was  cited.  The  title  relied  on  has  been  that  of 
the  wife's  trustees,  not  that  of  Swan, 

The  Attorney  General  and  Windeyer  contra.     There 
is  no  question  of  title  here ;  but  whether  there  was  a 


(a)  p.  48. 
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•  • 

demise.     If  the  relation  of  landlord  and  tenant'-e^isted,         1867. 
it  is  immaterial  what  the  defendant's  title  is.    The*^l{an-        York 

*  •  XT 

tiff's  case  is  that  the  original  title  expired,  or  was  tt^n^-,   Nicholson. 
ferred  by  the  defendant's  own  declaration  and  directions!*.-. 
At  all  events  he  said  that  his  title  had  expired,  and*** 
therefore  is  estopped  from  afterwards  setting  it  up  in  this    y'* 
action.     Downs  v.  Cooper  {a)  shows  that  a  statement  by 

the  landlord  to  the  tenant,  that  his  title  is  at  an  end,  is         *'•**.•*• 

*  •  * 

sufficient.  There  (?.  demised  premises  to  D.,  who  entered  *  /  \ . 

and  paid  him  rent.     During  the  term,  a  third  party 
(T.)  disputed  G.'s  title,  and  they  agreed  to  be  bound 
by  the  opinion  of  a  barrister,  who  decided  in  T,'s  favor. 
The  arrangement  was  made  known  to  D.,  as  well  as  the 
hamster's  decision.    O.  thereupon  delivered  up  the  title 
deeds,  and  permitted  T.'a  attorney  to  tell  D.  that  he 
must  for  the  future  pay  the  rent  to  T.  as  his  landlord. 
D.  paid  rent  accordingly,  but  6r,  afterwards  distrained 
upon  him  for  the  same  rent ;  and  it  was  held  in  an 
action  of  replevin  that  G.'a  claim  of  title  as  landlord  to 
jL>.  had  expired,  and  that  his  conduct  amounted  to  an 
admission  of  the  fact.     Lord  Dentnan,  giving  judgment, 
says,  "If  a  tenant  is  estopped  from  denying  the  title  of 
the  landlord  who  gives  him  possession,  the  landlord 
must  also  be  estopped  from  treating  as  his  tenant  him 
whom  he  has  required  to  enter  into  that  relation  with 
another  instead  of  himself.     It  is  satisfactory  to  find 
that  in  the  view  now  taken  of  the  facts  by  my  learned 
brothers,  this  direction  was  conformable  to  the  strictest 
principles  of  law,  inasmuch  as  a  tenant,  though  not  per- 
mitted to  deny  the  right  of  demising,  may  allege  that 
that  right  has  since  expired  ;  and  the  notice  given  by 
the  defendant  to  the  plaintiff  of  the  arrangement  by 
which  he  was  for  the  future  to  pay  no  more  rent  to  him, 
was  evidence  that,  whatever  his  title  might  have  been,  it 
had  then  determined."  The  same  principle  is  recognised 
in   Hall  v.   Butler  (6),   where    Lord    Denman   says, 
**  Nevitt,  who  let  the  plaintiff  into  possession,  and  whom 
the  plaintiff,  therefore,  was  bound  to  acknowledge  as  his 
landlord,  informs  him  that  the  premises  belong  to  the 

(a)  2  Q.  B.  262.  (b)  10  A.  &  E.  204. 


*  • 

•  •     • 

»     •    • 
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_}^^_' defejfdSufrt,  Butler,  and  that  the  rent  is  thenceforward  to 

YoiiK         be,]paiii  to  the  latter,  who  demands  it  accordingly,  and 

Nicholson.     V^^fves  part  of  it.     This  is  either  a  ratification  of  the 

./di^'Hiise  by  Butler,  or  is  a  fresh  demise  by  him  ;  in  either 

••.c'ase  the  title  of  Butler  cannot  be  disputed  by  the 

*-..     tenant."   It  is  submitted  that  the  same  principle  applies 

,».  ••.  •*     here,  where  the  defendant  directed  the  plaintiff  to  pay 

the  rent  to  his  wife.     The  defendant  is  estopped  from 

setting  up  his  relation  of  landlord  against  the  plaintiff, 

having  himself  induced  him  to  pay  rent  to  another 

person.     The  wife  being  dead,  no  new  relationship  of 

landlord  and  tenant  has  been  created  between  the  defen- 

dant  and  the  plaintiff.     The  reversion  is  still  in  Sivan, 

and  the  estate  has  not  been  taken  out  of  him.     If  the 

defendant  has  a  new  title  acquired  in  right  of  his  wife, 

he  may  bring  ejectment,  or  perhaps  an  action  for  use 

and  occupation. 

As  the  question  of  estoppel  was  not  adverted  to  on 
moving  for  the  rule,  Sir  W.  Manning  was  allowed  to 
comment  on  the  cases  quoted  in  repl}'. 

Stephen,  C.  J.  I  am  of  opinion  that  the  verdict  and 
the  direction  of  the  Judge  were  right.  There  was  no 
estoppel  b}'  the  defendant's  mere  direction  to  the 
plaintiff  to  pay  his  wife,  and  by  his  allowing  her  to 
receive  the  rents.  And  as  there  was  no  assignment  to 
Swan  in  trust  separately  for  the  wife,  the  tenancy  still 
continued  to  the  husband.  But  if  there  was  an  estoppel, 
it  was  limited  to  the  wife's  right  during  her  life.  An 
assignment  to  her  (even  if  the  defendant  had  given 
notice  to  the  plaintiff  of  one,  or  had  admitted  to  him 
that  he  had  made  one)  would,  at  all  events,  not  operate 
after  her  death.  The  facts  seem  to  me,  however,  to  be, 
that  the  direction  or  acknowledgment  by  the  defendant 
had  regard  solel}-  to  her  right  or  power  as  his  wife, 
which  necessarily  ceased  with  her  life.  An  assignment 
of  the  right  to  receive  rent  is  not  an  assignment  of  the 
title.    The  defendant  is  clearly  entitled  to  the  verdict. 

Hargrave,  J.  I  think  it  would  be  dangerous  to 
extend  the  doctrine  of  Downs  v.  Cooper  to  the  case  of  a 
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receipt  of  rent  by  a  married  woman.     It  is  also  clear         1867. 
that  by  the  conveyance  to  Swan,  Swan  is  a  trustee  for        York 
the  defendant  and  not  for  Mrs.  Nicholson.     It  cannot    nioholson. 
be  considered  as  if  there  was  an  implied  trust  for  the 
wife's  separate  estate. 

Cheeke,  J.,  concurred. 

Bule  discharged. 


Wilson  against  McBean  (a).  December  lo. 

rilHIS  was  an  application  to  amend  the  postea,  which    The  omission 
had  been  referred  by  Faticett,  J.,  to  the  Court,  impomidiii^^ 
The  pleadings  were  as  follows : —  <l*^*^®  \^  ^®^^ 

mi-     n  /.111.  -ii-ii  1        them,  does  not 

Ine  nrst  count  of  the  declaration  alleged  that  the  make  him  a 
defendant  seized  and  took  the  plaintiff's  cows,  &c.,  and  l^^^^  *'' 
impounded  them  in  a  pound,  and  kept  them  impounded      The  rule  for 
for  a  long  time,  which  said  pound  was  then  and  at  all  ^ary  on  tax- 
times  obviously,  as  the  defendant  well  knew,  too  small,  f^^o?  is,  that 

,      '  ,   -        ,  1      1     n  n      "^  should  tax 

narrow,  and  confined  for  that  purpose,  and  wholly  unnt  on  each  issue 
and  improper  for  impounding  the  said  cows,  &c., ;  and  ^hepaJ^  sue 
although  such  pound  was  upon  the  premises  of  the  ceemng  on 
defendant,  the  defendant  did  not  feed  and  maintain  such      "  ^^"®* 
cows,  &c.,  while  so  impounded — whereby,  &c,  (alleging 
special  damage). 

The  second  count  was  for  seizing  and  taking  the 
plaintiff's  cows,  &c.,  and  carrying  them  away  and  dis- 
posing of  them  to  his  own  use. 

Pleas — (1)  Not  guilty  :  (2)  Not  possessed  :  (3)  as  to 
the  second  count,  and  as  to  so  much  of  the  first  count  as 
alleges  that  the  defendant  seized  and  took  the  plaintiff's 
cows,  &c.,  and  impounded  them  in  a  pound,  and  kept 
them  impounded  for  a  long  time ;  that  before  and  at  the 
time  of  the  committing  of  the  grievances,  the  defendant 
was  the  lawful  occupant  of  a  certain  station  or  run  called 
the  Worooma  run,  and  because  the  said  cows,  &c.,  were 
then  trespassing  upon  the  said  run  and  doing  damage 
there  to  the  defendant,  he  (the  defendant)  knowing  the 

(a)  Before  Stephen,  C.  J.,  Cheeke,  J.,  and  FauceU,  J. 
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^^^^'  same  to  be  the  cows  and  bullocks  of  the  plaintiff,  seized 
Wilson  ^^^  ^^^^  ^j^^  temporarily  impounded  the  same  in  a  con- 
McBeak.  venient  place  on  his  own  premises,  for  a  period  not 
exceeding  four  days,  as  he  lawfully  could  for  the  causes 
aforesaid ;  and  that  before  twenty-four  hours  had 
elapsed  from  the  period  of  such  impounding  as  afore- 
said, and  before  the  time  allowed  by  law  in  that  behalf 
had  elapsed  for  giving  notice  of  such  impounding  to  the 
plaintiff,  as  the  owner  of  the  said  cows  and  bullocks,  the 
plaintiff  claimed  the  said  cows  and  bullocks,  and  the 
defendant  released  and  delivered  the  same  to  the  plaintiff. 
Averment,  that  the  said  seizing,  taking,  and  impound- 
ing, and  the  detention  of  the  said  cows,  &c.,  are  the 
grievances  in  the  said  second  count  complained  of,  and 
in  that  portion  of  the  first  count  which  is  herein  pleaded 
to :  (4)  to  the  several  grievances  in  the  third  plea 
herein  pleaded  to,  and  also  as  to  so  much  of  the  first 
count  as  alleges  that  the  defendant  did  not  feed  and 
maintain  the  said  cows,  &c.,  whilst  so  impounded,  as  in 
the  said  count  stated,  that  the  plaintiff's  said  cows,  &c., 
were  trespassing  upon  the  defendant's  said  run,  as  in  the 
third  plea  mentioned,  of  which  said  run  the  defendant 
was,  before  and  at  tHe  time  of  the  said  trespasses,  and 
before  and  at  the  time  of  the  said  alleged  grievances, 
the  lawful  occupant ;  and  because  the  said  cows,  &c., 
were  then  so  trespassing  upon  the  said  run,  and  doing 
damage  there  to  the  defendant,  he  (the  defendant) 
seized  and  took  the  plaintiff's  said  cows  and  bullocks, 
and  knowing  the  said  cows  and  bullocks  to  be  the 
plaintiff's,  and  in  contemplation  of  impounding  the 
same  in  the  nearest  public  pound  he  detained  the  said 
cows  and  bullocks  upon  his  (the  defendant's)  premises, 
for  the  purpose  of  so  impounding  them  at  the  nearest 
public  pound,  as  he  lawfully  could  for  the  causes  afore- 
said. Averment,  that  the  said  detention  by  him  for  the 
said  purpose,  is  the  impounding  of  the  plaintiff's  cows 
and  bullocks  alleged  in  the  first  count  and  herein 
pleaded  to  ;  and  that  before  the  said  cows  and  bullocks 
had  been  so  detained  by  him  for  the  purpose  aforesaid, 
for  the  period  of  twenty-four  hours,  and  before  the  time 
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allowed  by  law  in  that  behalf  had  elapsed  for  impound-  _  ^^^7* 
ing  the  said  cows  and  bullocks  in  the  nearest  public  Wilson 
pound,  the  plaintiff  claimed  the  said  cows  and  bullocks,  moBkak. 
and  the  defendant  released  and  delivered  the  same  to 
the  plaintiff.  Averment,  that  the  defendant  took,  seized, 
detained,  and  did  not  feed  and  maintain  the  said  cows 
and  bullocks  as  aforesaid,  and  for  the  causes  aforesaid, 
as  he  lawfully  might,  which  are  the  said  grievances  in 
the  second  count  complained  of,  and  the  alleged  causes 
of  action  in  the  first  count  herein  pleaded  to  :  (5)  tra- 
versing that  the  pound  was  too  small,  narrow,  and  con- 
lined,  and  wholly  unfit  and  improper  for  impounding 
(pleaded  to  that  portion  of  the  first  count  alleging  these 
facts) :  (6)  (to  that  portion  of  the  first  count  which 
complained  of  not  feeding  and  maintaining  the  cows, 
^c),  that  before  a  reasonable  time  had  arrived  for 
feeding  and  maintaining  them,  the  plaintiff  claimed 
them,  and  the  defendant  released  and  delivered  the  same 
to  the  plaintiff. 

BepUcation — (1)  taking  issue  on  all  the  pleas ;  (2)  to 
the  third  and  fourth  pleas,  that  the  station  or  run  in  the 
said  third  and  fourth  .pleas  respectively  mentioned  is  one 
and  the  same  station  or  run,  and  that  the  same  was  before 
.and  at  the  time  of  the  committing  of  the  grievances  in 
the  declaration  mentioned  Crown  lands  ;  and  that  before 
and  at  the  time  of  the  committing  of  the  said  grievances 
there  was,  and  of  right  ought  to  have  been,  a  track  or 
way  over  and  across  the  said  station  or  run,  and  which 
track  or  way  was  used  and  required  by  all  persons  for 
the  purpose  of  travelling  horses,  cattle,  or  sheep  at  all 
times  of  the  year,  at  their  free  will  and  pleasure.  Aver- 
ment, that  the  plaintiff  did  drive  the  cows  and  bul- 
locks in  the  declaration  mentioned,  along  the  said  track 
or  way,  and  that  he  did  whilst  so  driving  the  said  cows 
and  bullocks  depasture  the  same  within  the  distance  of 
one-half  mile  of  such  track  or  way  as  he  lawfully  might ; 
and  that  at  the  time  of  the  said  seizure  the  said  cows 
and  bullocks  were  not  at  a  greater  distance  from  the 
centre  of  the  said  track  or  way  than  half  a  mile ;  and 
that  the  alleged  trespasses  in  the  said  third  and  fourth 
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^Q^^- pleas  respectively  mentioned  were  a  use  by  the  plaintiff 

Wilson        of  the  said  track  or  way  by  so  driving  and  depasturing 
McBkan.      ^^^  ^^^  cows  and  bullocks  as  aforesaid,  and  not  other- 
wise. 

Rejoinder — (1)  takingissue  on  the  second  replication ; 
(2)  to  the  second  replication,  traversing  the  existence  of 
the  track ;  (3)  to  the  same,  that  the  driving  and  de* 
pasturing  in  the  second  replication  stated  were  not  for 
the  purpose  of  travelling  with  the  said  cows,  &c. ;  (4)  to 
the  same,  that  at  the  time  of  the  said  grievances  in  the 
said  replication  referred  to,  and  for  twenty-four  hours 
and  Upwards  theretofore,  the  said  cows,  &c.,  were  driven 
along  the  said  track  or  way,  and  that  during  a  suc- 
cessive period  of  twenty-four  hours  immediately  pre- 
ceding the  said  alleged  grievances,  the  said  cows,  &c., 
were  not  moved  at  least  seven  miles  in  one  and  the  same 
direction,  the  said  movement  of  seven  miles  not  having 
been  prevented  by  rain  or  floods.     Issue  thereon. 

At  the  trial  before  Faucett,  J.,  at  the  Deniliquin 
Assizes,  in  July  1867,  the  third  plea  was  found  gene- 
rally for  the  defendant;  but  on  the  fourth  plea,  which 
alleged  a  detaining  in  order  to  impound,  the  non-feeding 
portion  of  the  defence  alone  was  found  for  the  plaintiff 
with  £60  damages,  and  all  the  rest  was  found  for  the 
defendant.  With  regard  to  the  subsequent  pleadings, 
on  the  general  rejoinder  to  the  plaintiff's  replica- 
tion, which  alleged  that  there  was  a  track  near  the 
lociis — and  that  the  cows,  ifcc,  were  driven  along  and 
near  it  for  feeding — and  that  they  were  daily  moved 
seven  miles — and  that  they  were  seized  within  half  a 
mile  of  such  track,  the  plaintiff  failed  at  the  trial  only 
on  one,  that  is,  the  last  point,  that  the  cattle  were 
within  the  half  mile.  But  the  jury  found  the  existence 
of  the  track,  the  driving  and  feeding  alleged,  and  the 
moving  the  prescribed  distance.  These  last  three  alle- 
gations were  also  specially  traversed. 

The  Solicitor  General  and  Darley  for  the  plaintiff!. 
It  is  contended  that  the  defendant's  omission  to  feed  the 
animals — ^which  was  found  by  the  jury  as  a  fact — ^being 
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itself  a  wrong,  made  the  impounding  illegal  ah  initio.  ^^^^- 
The  23rd  section  of  the  Impounding  Act  (a)  enacts,  Wilson 
that  *'  any  occupant  upon  whose  land  any  animals  are  MoBban. 
found  trespassing  may,  if  he  know  their  owner,  tempo- 
rarily impound  the  same  in  any  convenient  place  on  his 
own  premises,  for  a  period  not  exceeding  four  days. 
Provided  that  he  shall  within  twenty-four  hours  give 
like  notice  to  such  owner  as  hereinbefore  enacted  to  be 
given  by  the  poundkeeper  in  the  case  of  animals  not 
immediately  claimed,  and  shall  feed  aud  maintain  such 
animals  whilst  so  impounded,  &c.  Provided  always  that 
any  occupant  contemplating  impounding  may  detain 
animals  on  his  own  premises  for  twenty-four  hours  prior 
thereto."  The  plea  is  under  the  last  proviso  at  the  end 
of  the  section  ;  and  it  is  submitted,  therefore,  that  the 
impounding  the  animals  on  the  occupant's  own  land,  is 
only  allowed  on  condition  that  they  be  fed.  Otherwise, 
under  the  22nd  section  he  is  bound  to  send  them  to  the 
nearest  pound.  The  provisions  of  the  23rd  section  are 
in  ease  of  the  impounder;  but  impose  conditions,  which 
he  is  bound  to  fulfil.  The  direction  as  to  feeding  applies 
as  well  when  there  is  a  detention  in  contemplation  of 
impounding  as  when  the  impounding  is  on  the  occu- 
pant's own  premises.  If  there  is  a  seizure  of  cattle,  and 
a  neglect  to  feed  them,  it  must  be  presumed  that  there 
was  no  intention  to  impound.  The  plea  alleges  an  im- 
pounding ;  and  in  order  to  prove  that  plea,  it  is  neces- 
sary to  prove  that  the  cattle  were  fed ;  Oxley  v. 
Watts  (6),  Wilder  v.  Speer  (c),  BXid  Bignell  v.  Clark  (rf). 
[Stephen,  C.  J.  The  replication  alleges — (1)  that  there 
was  a  track  or  roadway  near  the  lociis ;  (2)  that  the 
cattle  were  driven  along  and  near  it  for  feeding ;  and 
(3)  were  daily  moved  seven  miles  ;  and  (4)  were  seized 
within  half  a  mile  of  such  track.  The  defendant 
traverses  the  whole  of  this  pleading.  The  plaintiff  failed 
in  proving  one  of  these  allegations,  that  is,  the  last  one. 
But  the  entire  pleading  thus  fails  as  an  answer  to  the 
seizure  and  impounding,  and  the  issue,  therefore,  on  the 

(o)  29  Vic,  No.  2.  (6)  1  T.  R.  12. 

(c)  8  A.  &  E.  647.  {d)  29  L.  J.  Ex.  257. 
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first  or  general  rejoinder,  must  be  found  against  the 
party  pleading  it.  It  must,  therefore,  be  found  wholly 
for  the  defendant.] 

Butler  contra,  was  stopped  by  the  Court. 

Stephen,  C.  J.  The  omission  to  feed  did  not  make 
the  plaintiff  a  trespasser  ah  initio — did  not  make  the 
impounding  illegal.  In  the  Six  Carpenters'  case  (a)  '*  it 
was  resolved,  per  totam  curiam,  that  not  doing  cannot 
make  the  party,  who  has  authority  or  license  by  the  law, 
a  trespasser  ah  initio,  because  not  doing  is  no  trespass.*' 
So  Woodcroft  v.  Thompson  (b),  and  Gimhart  v.  Pelak{c) 
show  that  trespass  does  not  lie  for  driving  a  distress  out 
of  the  county  wherein  it  was  taken  contrarj'^  to  the  1  and 
2  Ph.  &  M.,  c.  12 ;  but  that  the  remedy  is  an  action 
on  the  case.  The  22nd  section  of  the  Impounding  Act; 
by  using  the  word  "may,"  leaves  it  optional  with  the 
distrainor  to  impound  in  a  public  pound,  or  on  his  own 
lands.  And  the  23rd  section  only  does  what  the  com* 
mon  law  did ;  that  is,  requires  the  distrainor  to  feed  the 
animals  in  case  of  impounding  on  his  own  ground.  But 
in  neither  case  is  there  more  then  neglect  or  omission 
by  not  feeding,  which  cannot  have  any  retro-active 
operation  or  other  effect  on  the  impounding  itself. 


Cheeke,  J.,  concurred. 

Faucett,  J.  The  feeding  is  collateral  to  the  impound- 
ing. There  may  be  an  impounding,  although  there  is 
no  opportunity  for  feeding  at  all.  The  feeding  must  be 
after  the  impounding  is  complete,  and,  as  I  have  said, 
may  not  take  place  at  all  {d), 

(a)  1  Sm.  L.  C.  130.  (6)  3  Lev.  48.  (c)  2  Str.  1272. 

{d)  The  following  abstract  will  show  how  the  issues  were  entered  up. 

Pleas — (1)  not  guilty  (for  the  plaintiff).  (2)  Not  plaintiff's  animals 
(for  the  plaintiff).  (3)  To  the  second  count,  and  as  to  seizing  and  im- 
]>ounding  as  mentioned  in  the  first  count,  justification  damage  feasant^ 
and  cattle  claimed  by  plaintiff  and  released  (for  the  defendant).  (4)  To 
every  thing  not  feeding  included,  seizure  damage  feasant,  and  detention 
{qti.  not  impounding)  for  less  than  twenty -four  hours,  within  which  the 
cattle  were  claimed,  and  so  the  defendant  was  not  obliged  to  feed,  &c 
(for  plaintiff  as  to  not  feeding,  the  rest  for  the  defendant).  (5)  Pleaded 
to  that  portion  of  the  first  count  containing  this  avennent,  denies  that 
the  pound  was  unfit  (for  the  defendant).     (6)  Pleaded  to  the  complaint 
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The  Solicitor  General  and  Darley  now  moved  (a)  for         ^^^^- 
a  review  of  taxation  of  costs.  It  is  submitted  that  there       Wilson 
can  be  a  distribution  or  partial  'finding  on  one  issue ;      McBean. 
and,  if  so,  that  the  cost  of  proving  part  can  be  allowed  December  13. 
to  the  party  so  proving,  although  the  entire  issue  be 
found  against  him  without  distinction.    [Stephen,  C.  J. 
Are  costs  divisable  where  the  issue  on  the  pleading  is 
not  divided  ?]     Here  the  defendant  has  not  only  availed 
himself  of  the  general  rejoinder,  but  he  has  also  specially 
rejoined,  denying  certain  allegations  which  have  been 
found  against  him.      The  special  traverses,  therefore, 
must  be  entered  for  the  plaintiff,  and  he  is  entitled  to 
the  costs  of  proving  them  ;  whereas,  as  we  believe,  the  . 
Prothonotary  has  not  allowed  the  plaintiff  those  costs. 
Any  difficulty  that  exists  has  been  caused  by  the  mode 
in  which  the  defendant  has  framed  his  rejoinders.    He 
has  compelled  the  plaintiff  unnecessarily  to  prove  three 
allegations,  and  now  wishes  to  shiffc  the  costs  of  that 
proof  on  the  plaintiff. 

Butler  for  the  defendant.  The  plaintiff  has  been 
allowed  all  the  costs  of,  and  incidental  to  the,  not  feed- 
ing the  cattle  ;  but  he  has  been  disallowed  other  items, 
on  the  assumption  that  whereas  this  trial  lasted  four 
days,  one  day  would  have  been  sufficient  to  decide  the 
question  of  non-feeding.  Why  should  the  plaintiff  get 
the  costs  of  an  unfounded  action?  He  sued  for  an 
illegal  impounding,  and  failed  altogether  (&).  So  also- 
the  issues  joined  on  the  special  rejoinder  were  already  on 

of  not  feediog,  that  the  time  for  feeding  had  not  arrived  (for  the- 
plaintifi). 

Replication  to  third  and  fourth  pleas — (a)  that  there  was  a  track  or 
roadway  near  the  locu8 ;  (b)  that  the  cattle  were  driven  along  and  near 
it  for  feeding ;  (c)  were  duly  moved  seven  miles  ;  and  (d)  were  seized 
within  half  a  mile  of  such  track. 

Rejoinder — (7)  denies  the  whole  replication,  and  the  plaintiff  failing 
on  (d)  (for  the  defendant).  (8),  (9),  and  (10)  deny  respectively  the 
existence  of  the  track,  the  driving  and  feeding  alleged,  ana  the  moving 
the  prescribed  distance  daily.  All  these  facts  being  specifically  found 
for  the  plaintiff,  the  present  issues,  therefore,  were  directed  to  be 
entered  (for  the  plaintiff)- 

(a)  Before  Stephen^  0.  J.,  Cheeke^  J.,  and  FaticeU,  J. 
{b)  Qtuxre,  the  action  being  for  illegally  impounding,  the  not  feed- 
ing was  merely  aggravation,  and  therefore  not  in  issue,  had  it  not  been 
for  the  peculiar  form  of  the  fourth  plea.    The  remedy  for  not  feeding, 
is  an  action  on  the  case  ;  and  there  was  no  count  of  this  kind. 
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^867.         the  record,  and  therefore  rnneeessary ;  why  then  should 

Wilson       the  plaintiflF  get  the  costs  of  them  ?     He  cited  Biddulph 

McBean.      ^'  Chaviberlayne  {a),  Anderson Y.  Chapman  (b),  Williams 

V.  Great  Western  R.  Co.  (c),  and  Reynoldsy. Harris  (d). 

• 

Stephen,  C.  J.     I  am  of  opinion  that  the  Prothono- 
tar}'  must  review  his  taxation;  either  because,   as  is 
alleged  by  the  defendant,  he  allowed  no  costs  to  either 
party  in  respect  of  the  three  matters  alleged  in  the  repli- 
cation— or  because,  as  is  alleged  by  the  plaintiff,  he  has 
allowed  the  costs  of  these  matters  to  the  defendant.  The 
guide  for  the  Prothonotary  on  taxation  is  a  simple  one, 
namely,  that  he  should  tax  on  each  issue  the  costs  of  the 
party  succeeding  on  that  issue.     The  difficulty  is  in  the 
application  of  this  rule.     Here  the  first  rejoinder  takes 
issue  on  four  allegations — (a)  that  there  was  a  track  of 
roadway  near  the  locus  ;  (b)  that  the  cattle  were  di-iven 
along  and  near  it  for  feeding;  (c)  that  they  were  moved 
seven  miles  every  day ;  and  (d)  that  they  were  seized 
within  half  a  mile  of  such  track.     The  jury  have  found 
the  entire  replication  (that  is,   on  the   first  rejoinder 
thereto)  against  the  plaintiff.     Because  the  replication 
was  one  entire  pleading,  to  which  the  four  facts  above 
stated  were  essential ;  and  as  the  plaintiff  failed  on  one, 
the  jury  necessarily  found  the  issue  one  way,  without 
distribution.  Had  the  matter  rested  here,  the  Prothono- 
tary would  have  clearly  taxed  all  the  costs  of  that  issue 
to  the  defendant.     But,  in  point  of  fact,  three  of  these 
four  allegations  were  proved ;  and  the  plaintiff  was  un- 
fairly put  to  the  proof  of  them  by  the  defendants  having 
taken  issue  on  all  four.   Moreover,  the  defendant  sepa- 
rately, by  distinct  rejoinders,  took  issue  afterwards  on 
three  of  the  four  facts ;  and  each  of  these  was  found  for 
the  plaintiff.   Why  then,  in  point  of  justice,  should  not 
the  plaintiff  get  the  costs  incurred  in  proving  those 
issues  ?  I  am  of  opinion  that  whatever  were  costs  fairly 
applicable  to  these  three  issues  should  be  allowed  to  the 
plaintiff.     The  entire  issues  in  these  instances  should 

(a)  17  Q.  B.  851.  (b)  5  M.  &  W.  483. 

(c)  8  M.  &  W.  856.     (d)  3  C.  B.  N.  S.  267 ;  28  L.  J.  C.  P.  26. 
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have  been  found  for  the  plaintiff,  and  the  plaintiff  ought 
to  get  whatever  costs  he  has  incurred  in  proving  them. 
There  will  then  be  nothing  inconsistent  on  the  record. 
There  can  be  no  justice  in  saying  that  neither  party 
ought  to  get  the  costs  of  these  issues.  In  Reynolds  v. 
Harris  (a),  where  the  plea  was  divided,  the  Court  held 
that  the  defendant  was  entitled  to  the  costs  of  that  part 
of  the  plea  which  was  found  to  be  true;  but  the 
plaintiff  did  not  get  the  costs  of  any  part  of  that  plea. 
Cheeke,  J.,  concurred. 

Faucett,  J.  The  question  is  one  of  difficulty.  The 
rule  is  that  taxation  should  follow  the  finding  on  each 
issue.  This  rule  is  a  proper  one,  and  can  be  easily  acted 
upon.  It  has  been  already  pointed  out  that  Reynolds  v. 
Harris  was  the  case  of  a  distributive  plea,  and  not  of  a 
single  issue.  There  the  pleading  might  have  been 
divided ;  here  the  same  matters  are  put  in  issue,  gene- 
rally and  particularly. 


1867. 


WlLBOX 
Y. 

McBban. 


The  Queen  against  Frew  (&). 


December  13. 


^! FECIAL  case  reserved  for  the  opinion  of  the  Judge,  The  intention- 
^    under  the  13  Vic,  No.  8.  fl^'^nn^JI^ 

'  away  one  or 

"At the  Tam worth  Quarter  Sessions,  holden  at  Tarn-  more  cattle 
worth  before  me  on  the  30th  October  last,  one  David  Strang,  and* 
Frew  was  indicted  for  stealing,  at  Cann's  Plains  near  *^  the  time 

actually  or 

Nundle,  a  blue  and   white  bullock,  branded  VI,  the  constructively 
property  of  one  Edward  Jones.  jfj"^]^  r""^' « 

I      f       J  ^  possession, 

"  In  my  summing  up  to  the  jury,  I  directed  them  that  without  the 
if  they  should  not  agree  to  find  the  prisoner  guilty  of  g^^t^^and^for 
cattle  stealing,  they  might  on  the  indictment  find  him  tjje  purpose  of 
guilty  of  illegally  taking  and  using,  if  they  thought  enabling  the 
there  was  sufficient  evidence  to  support  such  a  verdict,  trespasser  to 

^^  .  drive  his  own 

The  evidence  as  to  the  taking  and  using  was,  that  on  a  herd  or  animal 
day  at  the  latter  end  of  April  last  one  Adam  BeU,  a  |"°J^  ^^^^ 
shepherd  at  Cann's  Plains,  saw  the  prisoner  driving  a  within  the 
blue  and  white  working  bullock  and  a  white  cow  in  the  the  Cattle 

Stealing  Pre- 
vention Act,  17  Vic,  No.  3,  as  a  taking  and  using  of  the  stranger's  cattle. 


(a)  3  C.  B.  N.  S.  267 ;  28  L.  J.  C.  P.  26. 

(6)  Before  Stephen^  C.  J.,  Cheeke^  J.,  and  PatuxUj  J. 
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^8^7.  direction  of  Nundle,  and  that  prisoner  was  galloping 
The  Queen  between  the  cow  and  the  bullock  trying,  as  witness 
Frew.  thought,  to  separate  them ;  that  the  bullock  was  the 
prosecutor's,  and  that  he  witness  wanied  the  prisoner  not 
to  drive  the  bullock  off  the  plains.  And  also  that  one 
Thomas  Mvlcahyy  on  the  25th  April  last,  saw  the 
prisoner  driving  a  mob  of  cattle  pretty  late  in  the 
evening  towards  the  3''ard  at  his  prisoner's  old  house,  at 
Swamp  Creek,  Nundle;  that  prisoner  was  within  a 
quarter  of  a  mile  of  the  yard  when  witness  saw  him  ; 
that  the  prisoner  had  some  young  cattle  and  a  blue  and 
white  bullock,  whi6h  witness  believed  to  be  the  prose- 
cutor's, in  the  mob  he  was  driving — there  might  be  five 
or  six  of  them  altogether.  It  was  further  proved  that 
on  the  next  morning  the  prisoner  was  seen  slaughtering, 
at  the  yard,  a  beast  with  a  blue  and  white  hide ;  and 
some  time  afterwards  the  horns  produced  in  Court,  and 
identified  by  the  prosecutor,  were  found  near  the  yard. 
There  was  other  evidence  in  support  of  the  principal 
charge,  but  the  question  only  turns  on  my  direction  to 
the  jury  in  reference  to  the  misdemeanour.  The  jury 
had  retired,  and  after  an  absence  of  four  hours  they  re- 
turned, and  the  foreman  stated  that  they  were  never 
likely  to  agree.  I  then  reminded  them  that  they  could 
find  the  prisoner  guilty  of  the  misdemeanour.  I  pointed 
out  the  foregoing  portion  of  the  evidence,  and  I  read 
to  them  the  words  of  the  Act,  and  told  them  that  it  had 
been  decided  in  the  Supreme  Court,  that  there  must  be 
a  using  as  well  as  a  taking ;  and  that  if  they  found  that 
the  prisoner  was  driving  the  bullock  for  any  purpose 
whatever,  without  the  owner's  consent,  even  if  only  for 
the  purpose  of  inducing  the  others  to  go  quietly,  that 
would  in  my  opinion  be  a  using.  The  jury  then  found 
a  verdict  of  illegally  taking  and  using. 

"  This  ruling  was  objected  to  by  Mr.  Wisdom,  counsel 
for  the  prisoner,  and  the  correctness  of  it  is  now  the 
question  for  the  decision  of  the  Supreme  Court. 

F.  W.  MEYMOTTy 

Chairman  of  Quarter  Sessions 

For  the  Northern  District. 
Dated  this  22nd  day  of  November,  1867." 
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Wisdom  for  the  prisoner.     The  direction  embraces  __}^i__ 
every  case,  from  cattle  stealing  to  a  mere  trespass,  and       Reoika 
cannot,  therefore,  be  correct.  There  must  be  a  dishonest        frew. 
intention.  The  jury  found  that  the  felony  was  not  com- 
plete, and  therefore  did  not  believe  the  evidence  for  the 
prosecution.     Ex  parte  Bowman  (a),  and  Ex  parte 
Sadler,   reported    in    Wilkinson's   Australian    Magis- 
trate (b),  were  referred  to. 

The  Solicitor  General  for  the  Crown.  The  direction 
must  be  taken  in  connection  with  the  evidence,  and  it  is 
then  clearly  right. 

Stephen,  C.J.  The  6th  section  of  the  Cattle  Stealing 
Prevention  Act  (c)  enacts,  that  "  if  any  person  shall 
take,  use,  or  in  any  manner  work  any  cattle,  the 
property  of  any  other  person,  without  the  consent  of  the 
owner  or  other  person  in  lawful  possession  thereof,  such 
person  so  offending  shall  be  guilty  of  a  misdemeanor, 
and  on  being  convicted  thereof,  shall  foi'feit  and  pay  for 
every  head  of  cattle  so  used  any  sum  not  exceeding 
twenty  pounds,  &c."  As  the  enactment  provides  the 
punishment  for  every  head  of  cattle  so  used,  it  seems 
clear  that  a  user  is  necessary  in  every  case  to  constitute 
an  offence.  But  it  is  not  possible  that  there  can  have 
been  a  working  of  the  animal  without  a  using  of  it. 
And  it  can  rarely  happen  that  there  will  be  a  taking 
without  a  using.  However,  this  may  be  in  any  pai'- 
ticular  case,  the  question  here  is,  substantially,  whether 
the  act  of  intentionally  driving  away  cattle  (one  or 
more)  belonging  to  a  stranger,  and  at  the  time  actually 
or  constructively  in  such  owner's  possession,  without  the 
owner's  consent,  and  for  the  purpose  of  thereby  enabling 
the  trespasser  to  drive  his  own  herd  or  animal  more 
easily,  be  an  offence  within  the  enactment  as  a  taking 
"  and  using "  of  the  stranger's  cattle.  And  I  am  of 
opinion  that  it  is.  Cases  may  be  put  in  which  such  an 
act,  although  strictly   liicri  causa,  could  scarcely  be 

(a)  6  Sap.  Ct.  R.,  C.  L.  16.  {b)  p.  67. 

(c)  17  Vic,  No.  8. 

H— 7 
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^Q^^'  deemed  wrong.  And  if  the  single  animal  (or  it  may  be 
Rboina       more  than  one)  cannot  be  separated  from  the  herd, 

Fmw.  which  herd  alone  the  party  seeks  to  drive  away,  there 
would  clearly  be  no  offence,  because  of  no  intention  to 
include  the  stranger's  property.  But  cases  may  quite 
as  easily  be  put,  of  the  driving  wilfully  of  several 
animals  not  the  taker's  property,  in  order  to  facilitate 
the  removal  of  one.  And  the  enactment  was,  I  have  no 
doubt,  passed  in  order  to  put  down  all  such  trespasses, 
however  plain  the  excuse,  because  of  the  cloak  afforded 
by  them  to  larceny  or  similar  frauds.  Some  exceptions 
may  be  taken  to  the  Judge's  charge,  if  critically 
examined  and  considered,  as  laying  down  an  abstract 
proposition.  But  considering  the  whole  together,  and 
especially  as  applied  to  the  facts  of  the  case,  the  Judge 
seems  to  me  to  have  laid  down  the  law  correctly.  I  am 
astonished,  looking  at  the  evidence,  that  the  prisoner 
was  not  iound  guilty  of  stealing.  I  do  not  understand 
how  it  was  that  upon  this  evidence,  if  not  distrusted,  the 
prisoner  was  acquitted  of  the  larceny. 

Cheeke,  J.  I  feel  considerable  doubt  in  adopting 
the  language  of  the  learned  District  Court  Judge;  and 
had  it  not  been  for  the  evidence,  in  reference  to  which 
the  direction  was  given,  I  should  have  thought  it  could 
not  be  supported.  His  Honor  directed  the  jury,  that  if 
they  found  that  the  prisoner  was  driving  the  bullock  for 
any  purpose  whatever,  without  the  owner's  consent,  even 
if  only  for  the  purpose  of  inducing  the  others  to  go 
quietly,  that  would  be  a  user.  This  language  goes  to 
the  utmost  limit,  if  it  does  not  exceed  the  limit,  of  the 
law.  If  not  taken  with  the  evidence,  I  do  not  think  the 
ruling  can  be  sustained. 

Fatjcett,  J.  In  all  cases  the  ruling  of  a  Judge  must 
be  considered  in  connection  with  the  evidence.  The 
charge  complained  of  goes  to  the  limit,  but  does  not  I 
think  go  beyond  the  limit,  of  the  law.  The  Judge  was 
speaking  in  reference  to  the  wilful  and  wrongful  user  of 
the  cow  by  the  prisoner.  It  is  plain  that  the  evidence 
was  sufficient  to  have  justified  the  jury,  if  they  had 
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thought  fit,  in  finding  the  prisoner  guilty  of  the  larceny.         ^^^7. 

I  think,  therefore,  that  the  ruling  was  correct,  when  Rroika 

applied  to  the  evidence  which  is  attached  to  the  case.  Fr^ew 

Conviction  affirmed. 


Davison  against  Dignam  and  another.  ^i867^^' 

TEESPASS  for  breaking  and  entering  the  plaintiffs      Trespass  for 
'^  or-  seizing  and 

dwelling-house  and  remaining  there  a  long  time,  selling  the 
and  removing,  taking,  and  carrying  away  household  ^^^^  pje^ 
furniture  of  the  plaintiflfs.     There  was  also  a  count  in  justifying 
trover  (a).     Plea,  that  by  an  indenture  dated,  &c.,  and  gaie,  by  which 
made  between  the  plaintiff  of  the  one  part,  and  the  de-  *^®  S^ods 

.  were  assigned 

fendants  of  the  other  part,  the  plaintiff,  for  the  conside-  to  the  defen- 
rations  therein   mentioned,  gi*anted,  bargained,  sold,  curity forttie 
assigned,  and  transferred  unto  the  defendants  all  and  payment  of  a 
singular  the  household  furniture,  goods,  chattels,  effects,  oFmoney^e^ 
and  thinss  in,  upon,  and  about  the  premises,  in  Touranff,  ^^l^^}*  *^^ 

^    .    *  ;        ,..«.!  ,      .,  -n.    1  -r  .         0^*^11  further 

then  occupied  by  the  plaintiff,  known  as  the  *  Ked  Lion  gums  which 

Inn,"  and  more  particularly  mentioned  in  the  schedule  ^^^  ^^The 

thereunder  written ;  and  also  all  the  household  furniture,  plaintiff  to 

stock  in  trade,  goods,  chattels,  effects,  and  things,  at  default"  The 

any  time  or  times  thereinafter  to  be,  in,  upon,  or  about  defendantswas 

,  -I  •  1  •  J.  j^-i  r  '  .  authorised  to 

the  said  premises,  or  any  part  thereof,  or  m  or  to  any  enter  im- 
other  house  in  the  course  of  the  business  of  the  plaintiff,  'ne'liately^and 

^  ,       sell  in  case  of 

or  otherwise  howsoever;  and  all  the  remaining  stock  in  non-payment 

after  demand 
(a)  There  were  other  counts  against  the  defendants,  as  auctioneers,    in  writing  by 
for  breach  of  duty  in  the  sale  of  certain  bricks.   The  plaintiff  borrowed    or  on  behalf  of 
-certain  money  from  the  defendants,  to  secure  the  repayment  of  which    the  defendants. 
the  plaintiff  had  given  the  bill  of  sale  set  out  in  the  plea.     Of  this    It  ap|)eared 
amount  about  £30  remained  unpaid.    About  November  1865,  the  plain-    that  there  had 
tiff  employed  the  defendants,  wno  are  auctioneers,  to  sell  some  stacks  of  been  such  a 
bricks.     The  defendants  sold  the  bricks,  but  a  large  quantity  of  them   demand,  but 
having  been  rejected  by  the  purchaser  as  worthless,  the  defendants    that  on  the  de- 
resold  the  rejected  portion  at  a  much  reduced  price.    If  the  defendants   mand  being 
had  received,  as  the  plaintiff  contended  they  ought  to  have  done,  the   delivered  to 
price  which  the  bricKs  obtained  at  the  first  sale,  their  claim  against   the  plaintiff  ^ 
the  plaintiff,  which  was  secured  by  the  bill  of  sale,  would  have  been    he  denied 
satisfied.   On  all  these  questions  the  jury  found  a  verdict  for  the  defen-    owing  any- 
dants.  thing,  contend- 

ing that  the 
defendants  had  received,  or  ought  to  have  received  a  larger  sum,  the  amount  of  the 
sale  of  some  bricks.     Heldf  that  under  the  circumstances  me  plaintiff  had  waived  his 
right  to  any  time  for  procuring  the  money  by  denying  the  existence  of  any  debt. 
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trade  of  the  plaintiff  then  in,  upon,  or  aboat,  or  at  any 
time  or  times  thereinafter  to  be,  in,  upon,  or  about  the 
said  house  and  premises,  or  any  other  house  and 
premises;  and  also  the  said  house  and  premises  at 
Tourang  aforesaid,  and  all  the  estate,  term,  and  interest 
of  the  plaintiff  therein,  except  the  last  day  of  the  said 
term  and  interest,  subject  to  a  proviso  that  if  the 
plaintiff  should,  on  demand  in  writing  to  be  made  for 
and  on  behalf  of  the  defendants,  and  delivered  personally 
to  the  plaintiff,  or  left  at  his  usual  or  last  known  place 
or  places  of  abode  or  business  in  the  said  colony,  or  at 
the  said  house  and  premises  in  Tourang  aforesaid,  or 
sent  through  the  medium  of  any  post  office,  addressed  to 
the  usual  or  last  known  place  or  places  of  abode  or 
business  of  him  in  the  said  colony,  or  to  the  house  and 
premises  aforesaid,  well  and  truly  pay  or  cause  to  be 
paid  to  the  defendants  the  sum  of  £86  10s.,  together 
with  interest  thereon,  after  the  rate  and  in  manner 
usually  charged  by  the  said  firm  of  JP.  Dignam  and 
Company;  and  also  all  and  every  sum  and  sums  of 
money,  debts,  and  duties,  accounts,  claims,  reckonings, 
and  demands  whatsoever,  then  due,  owing,  or  payable 
by  or  from  the  said  plaintiff  to  the  defendants,  for 
advances,  supplies,  or  any  other  account  whatsoever, 
according  to  an  account  to  be  made  up  from  the  books 
of  the  said  firm ;  and  also  all  and  every  sum  and  sums 
of  money,  damages,  claims,  and  demands,  which  the 
defendants  should  or  might  expend,  lay  out,  or  advance, 
or  become  in  any  way  liable  to  lay  out,  expend,  or 
advance  to,  for,  or  on  account  or  credit  of  the  plaintiff, 
together  with  interest  and  commission  on  all  such  sums 
of  money,  then  the  defendants  would  reassign  or  re- 
assure the  premises  thereby  assigned.  And  it  was  by 
the  said  indenture  further  provided,  that  if  default 
should  be  made  in  payment  of  any  of  the  moneys, 
interest,  commission,  and  premises  mentioned  in  the  pro- 
viso for  redemption,  it  should  be  lawful  for  the  defen- 
dants to  enter  into  and  take  possession  of  the  said  house- 
hold furniture,  stock  in  trade,  goods,  chattels,  effects, 
and  things,  and  all  and  singular  other  the  premises 
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thereb}'  assigned,  or  intended  so  to  be,  and  the  same 
to  sell  and  dispose  of.  Averment,  that  after  the 
execution  of  the  said  indenture,  and  before  the  hap- 
pening of  the  alleged  wrongs  and  grievances,  and  the 
commencement  of  this  suit,  there  was  due  by  the  plaintiff 
to  the  defendants,  on  the  security  of  the  said  indenture, 
the  sum  of  £30  18s.  Id. ;  and  the  defendants  gave 
notice  to  the  plaintiff  in  the  manner  provided  by  the 
said  indenture,  demanding  payment  of  the  same  sum  in 
accordance  with  the  terms  and  provisions  of  the  said 
indenture,  and  the  plaintiff  did  not  pay  to  the  defen- 
dants, or  to  any  person  for  them,  or  on  their  account, 
the  said  sum  so  due  on  the  security  of  the  said  indenture 
— ^whereupon  the  defendants,  under  and  by  virtue  of 
and  according  to  the  powers  and  provisions  to  that  effect 
in  the  said  indenture  contained,  entered  into  and  took 
possession  of  and  sold  the  said  ''Bed  Lion  Lin,"  and 
the  plaintiff's  term  and  interest  therein,  and  the  house- 
hold furniture,  goods,  chattels,  effects,  things,  and  the 
remaining  stock  in  trade  of  the  plaintiff,  then  in,  upon, 
and  about  the  said  house  and  premises,  so  as  aforesaid 
assigned,  or  intended  so  to  be,  by  the  plaintiff  to 
the  defendants.  Further  averment,  that  the  said 
lastly  mentioned  Red  Lion  Inn,  household  furniture, 
goods,  chattels,  effects,  things,  and  stock  in  trade,  are 
the  same  dwelling-house,  public-house,  premises,  house- 
hold furniture,  stock  in  trade,  and  other  goods  of  the 
plaintiff,  as  are  mentioned  in  the  said  6th  and  7th 
counts  of  the  declaration ;  and  the  entering  into  and 
taking  possession  of  and  selling  the  same,  as  in  this  plea 
mentioned,  are  the  alleged  trespasses,  conversion,  and 
wrongs  complained  of.     Issue  thereon. 

At  the  trial  before  Faucett,  J.,  in  February  1867, 
there  were  several  disputed  questions  of  fact,  which  were 
disposed  of  by  the  juiy  in  the  defendants'  favour  (a). 
But  it  appeared  that  the  plaintiff  had  executed  in  favour 
of  the  defendants  the  bill  of  sale  relied  on  in  the  plea  to 
secure  certain  advances.  The  defendants  made  a  de- 
mand in  writing  for  the  amount  due.     The  plaintiff 

(a)  See  note  (a),  p.  115. 
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March  6. 
March  28. 


altogether  denied  that  anything  was  due.  He  said,  "  I 
told  the  defendant  I  owed  him  no  money;  I  did  not  owe 
him  anything."  This  was  his  only  observation.  A 
month  previously,  the  defendants  sent  to  the  plaintiff's 
attorney  the  account  of  their  claim,  and  intimated  that 
if  not  paid  they  should  be  compelled  to  take  steps  for  its 
recovery.  But  the  plaintiff  contended  that  there  was 
nothing  due,  as  the  defendants  had  received  (or  ought 
to  have  received)  a  larger  sum,  on  account  of  the  sale  of 
the  bricks.  The  amount,  when  demanded,  not  being 
paid,  the  defendants  then  immediately  put  a  man  in 
charge,  and  gave  instructions  for  the  sale,  and  at  the 
end  of  four  days  the  sale  took  place.  This  entry  and 
sale  was  the  trespass  and  conversion  complained  of.  The 
plaintiff  contended  that  there  had  not  been  a  reasonable 
time  allowed  for  the  payment  of  the  debt  before  the  seizure 
and  sale  of  the  plaintiff's  goods.  The  defendants,  on  the 
other  hand,  contended  that  before  such  seizure  the  plain- 
tiff waived  the  right  to  have  any  time  whatever  allowed 
for  payment,  by  denying  the  existence  of  any  debt,  and 
refusing  to  pay  the  sum  demanded.  A  verdict  was  found 
for  the  plaintift*,  the  jur}'  saying  that  they  believed  that 
reasonable  time  had  not  been  given  prior  to  taking  pos- 
session under  the  bill  of  sale. 

A  rule  nisi  for  a  new  trial  having  been  obtained, 

Darley  now  showed  cause.  The  plea  was  proved. 
One  allegation  is  that  the  defendants  gave  the  prescribed 
notice,  and  that  the  plaintiff  did  not  pay.  These  facts 
are  not  proved.  This  bill  of  sale  contains  a  clause  of 
redemise.  What  is  the  effect  of  this  ?  It  is  to  revest 
in  the  plaintiff  all  tlie  right  and  title  in  the  goods  upon 
a  condition.  It  is  clear  that  this  clause  operates  as  a 
redemise,  giving  the  mortgagor  complete  control  over 
the  property;  Wilkinsan  v.  Hall  (a),  Bradley  v. 
Copley  (6),  Fenn  v.  BittUstone  (c),  Brierly  v.  Ken- 
daU(d).  This  clause  thus  operating  as  a  redemise, 
has  there  been  anything  done  which  puts  an  end  to  the 


[a)  3  B.  K.  C.  533. 
(c)  7  Exch.  152. 


(6)  1  C.  B.  685. 
(rf)  17  Q.  B.  937. 


CASES  AT  LAW.  119 

term  ?  There  was  not  any  default,  because  there  was  no  1867. 
time  given  for  the  payment,  but  a  seizure  instantly  after  Davison 
the  demand.  It  is  clear  that  unless  time  was  waived,  dionam 
there  was  not  a  sufl&cient  demand.  The  plaintiff  had  a  and  another, 
right  to  a  reasonable  time  for  procuring  money  to  make 
the  payment;  Toms  v.  Wil8on(a),  There,  by  a  bill 
of  sale,  the  plaintiff  covenanted  to  pay  to  the  defendants 
the  sum  secured,  immediately  on  demand  in  writing 
being  made  to  him,  or  left  at  his  place  of  abode.  If  he 
did  not  immediately  on  such  demand  pay  the  money,  the 
instrument  authorised  the  defendants  to  break  and  enter 
the  plaintiff's  house,  and  seize  and  sell  the  goods  con- 
veyed, but  until  default  in  payment  on  such  written 
demand  the  plaintiff  was  to  use  and  enjoy  the  goods  as 
his  own.  The  defendants  wrote  a  paper  demanding 
from  the  plaintiff  immediate  payment  of  the  sum  secured, 
and  gave  it  to  the  plaintiff.  The  defendants  seized  the 
plaintiff's  goods  before  a  reasonable  time  had  been 
allowed  to  the  plaintiff  to  pay  the  money  to  the  defen- 
dants; and  it  was  held  by  the  Exchequer  Chamber, 
that  there  had  been  no  default  in  payment  on  the  part 
of  the  plaintiff,  as  a  reasonable  time  for  making  payment 
had  not  expired  before  the  goods  were  seized.  Brighty 
V.  Norton  (b)  is  to  the  same  effect.  In  the  latter  case 
half  an  hour's  notice  was  not  considered  reasonable. 
The  jury  were  right  in  holding  that  reasonable  time 
had  not  been  given  prior  to  the  seizure  ;  and  it  must  be 
considered  that  the  plaintiff  did  not  waive,  for  this  point 
was  put  to  the  jury,  and  yet  they  found  for  the  plaintiff. 

The  Attorney  General,  the  Solicitor  Oeneral,  and 
Davis  for  the  defendants,  were  not  called  on  to  support 
their  rule. 

Stephen,  0.  J.  There  was,  under  the  circumstances 
of  this  case,  no  right  to  time — or,  in  other  words,  there 
was  a  waiver  of  any  such  right.  The  plaintiff  in  truth 
announced  (in  effect)  that  he  did  not  require  time ;  and 
his  whole  case,  both  before  and  at  the  trial,  was  rested 

(a)  82  L.  J.  Q.  B.  88 ;  in  Ex.  Ch.  882.        (6)  82  L.  J.  Q.  B.  88. 
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on  a  different  ground — that  is,  that  in  fact  nothing  was 
due  by  him.  The  defendants  are,  therefore,  entitled 
to  the  verdict ;  and  there  must  be  a  new  triaL 

Hargrave,  J.,  concurred. 

Faucett,  J.     I  am  not  prepared  to  dissent.     There 

had  been  a  discussion  as  to  the  rights  of  the  parties. 

The  plaintiff  thought  that  he  was  entitled  to  a  balance, 

and  under  that  belief  he  seems  to  have  given  up  any 

idea  of  relying  on  the  ground  that  he  had  not  had 

sufl&cient  time  to  procure  the  money.     But  the  verdict 

has  decided  that  the  plaintiff  was  not  entitled  to  any 

balance. 

Rule  absolute. 


December  21, 
1867. 


The  Queen  against  Black  Bob. 

^PECIAL  case  stated  for  the  consideration  of  the 
Court,  under  the  18  Vic,  No.  8,  s.  1. 

"  The  prisoner,  Black  Bob  (an  aboriginal),  was  tried 
before  me  at  the  Wagga  Wagga  Summer  Assizes, 
charged  with  an  assault  with  intent  to  commit  a  rape. 

"  The  prisoner,  in  company  with  another  aboriginal 
not  in  custody,  called  at  the  hut  of  the  prosecutrix  at 
night,  this  hut  being  half  a  mile  from  the  head  station 
of  the  run,  which  was  the  nearest  house. 

*'  She  let  the  prisoner  and  his  companion  in.  After 
some  conversation,  the  prisoner  went  outside.  Shortly 
afterwards,  in  consequence  of  something  said  to  her  by 
the  prisoner's  companion,  she  ran  out  to  go  to  the  head 
station,  but  was  stopped  and  thrown  down  by  the 
prisoner.  He  then  attempted  forcibly  to  have  connexion 
with  her;  his  companion  standing  by  and  encouraging 
him.  After  some  time,  during  which  the  prosecutrix 
was  successful  in  her  resistance,  the  prisoner  desisted ; 
and  the  other  aboriginal  commenced  a  like  attack  on 
her.  Eventually  both  desisted,  neither  of  them,  as  she 
swore,  having  completed  the  capital  offence. 
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**  I  told  the  jury,  that  if  they  were  satisfied  that  the         ^867. 
prisoner  at  any  time  during  the  assault  intended  to  have    Tlio  Qubsn 
connexion  with  the  prosecutrix  against  her  consent,  they    ulaok  Bob. 
ought  to  find  him  guilty  of  assault  with  the  intent 
charged.     But  I  at  the  same  time  handed  to  the  jury 
these  two  questions : — 

**  1st.  Did  the  prisoner,  at  any  time  while  assaulting 
the  woman,  intend  at  all  events  to  force  her — i.6.,  to 
have  connexion  with  her,  whether  she  would  allow  it  or 
not  ?  If  so,  he  is  guilty  of  the  intent  to  commit  rape, 
although  he  may  afterwards  have  left  her  because  of  a 
change  of  that  purpose. 

"  2nd.  Did  the  prisoner  leave  the  woman  because  of  a 
change  of  purpose ;  or  because  he  believed,  after  making 
the  attempt,  that  he  could  not  succeed,  or  could  not 
succeed  without  a  greater  degree  of  violence  than  he  was 
then  willing  to  use  ? 

"  To  these  questions  the  jury  returned  the  following 
answers,  accompanying  a  general  verdict  of  guilty. 

"  Ist.  We  find  that  the  prisoner  intended  to  have 
connexion  with  the  prosecutrix  nolens  volens. 

"  2nd.  We  find  that  he  desisted,  because  he  could  not 
effect  his  purpose  on  account  of  her  great  resistance. 

"  I  then  reserved  the  question  for  the  consideration  of 
the  Court,  whether  my  direction  to  the  jury,  and  the 
verdict  consequent  thereon,  were  right. 

Alfred  Stephen,  C.  J." 

C.  J,  Manning  for  the  prisoner.  The  answer  given  December  21. 
by  the  jury  to  the  second  question  show  that  this  con- 
viction is  wrong.  The  ruling  of  Patteson,  J.,  in  JB.  v. 
Lloyd  (a),  that  the  prisoner  must  intend  to  gratify  his 
passions  upon  the  person  of  the  prosecutrix,  ''  at  all 
events,  and  notwithstanding  any  resistance  on  her  part," 
correctly  represents  the  law.  If,  upon  her  resistance, 
the  man  desists,  it  is  clear  that  he  could  not  have  in- 
tended to  commit  the  crime  of  rape,  although  he  may 
have  intended  to  have  had  criminal  connexion  with  her. 

(a)  7  C.  &  P.  318. 
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1M7.         In  Jackson^ s  case  (d),  where  the  prisoner  entered  the 

The  Queen     house  with  intent  to  pass  for  the  woman's  husband,  and 

Black  Bob.    ^  have  connexion  with  her  if  she  did  not  discover  the 

mistake,  but  not  with  the  intention  of  forcing  her  if  she 

made  that  discovery,  it  was  held  that  there  was  no 

intent  to  commit  a  rape. 

Butler y  for  the  Crown,  referred  to  i?.  v.  Rudland  {b)y 
where  Crompton,  J.,  directed  the  jury  that  they  should 
be  satisfied,  not  merely  that  the  act  was  in  some  degree 
against  the  will  of  the  woman,  but  that  slie  was  by 
physical  violence  or  terror  fairly  overcome  and  forced 
against  her  will,  she  resisting  as  much  as  she  could,  but 
so  as  to  make  the  prisoner  see  and  know  that  she  was 
really  resisting  to  the  utmost. 

Stephen,  C.  J.  I  think  that  the  conviction  is  right, 
and  that  the  direction  was  right,  and  that  there  is  no 
inconsistency  in  the  answers  of  the  jury  to  the  two 
questions.  There  is  no  law  that  says  that  a  woman  is^ 
bound  to  resist  to  the  very  utmost  extent  of  her  strength. 
It  is  enough  for  her  to  show  that  at  the  last  moment  she 
did  not  consent,  but  objected  to  the  act.  If  there  is 
anything  which  leads  the  prisoner  to  think  that  the 
woman  consents,  there  ought  to  be  an  acquittal.  The 
law  requires  a  woman  so  to  act  that  she  must  lead  the 
mnn  to  know  that  she  resists  ;  but  it  does  not  require 
that  she  should  by  her  violent  conduct  induce  the  man 
to  murder  her.  I  think  the  expressions  used  by  Mr. 
Justice  Patteson  are  jiot  law.  The  woman  may,  under 
certain  circumstances,  be  exhausted,  and  at  length  give 
in,  but  she  may  yet  not  consent.  It  is  sufficient  if  the 
man  at  any  one  time  formed  the  intent  alleged.  It  is 
easy  to  conceive  that  a  man  may  intend  to  have  con- 
nexion with  a  woman  although  she  may  resist,  believing 
that  he  will  overcome  what  he  expects  to  be  a  slight 
resistance ;  but  that  he  would  not  go  on  when  she 
resisted  more  than  he  had  expected. 

Cheeke,  J.,  concun*ed. 

(a)  B.  &  R.  487.  {b)  F.  k  F.  495. 
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Faucett,  J.     I  am  of  the  same  opinion.     The  diffi-         ^8^7. 
culty  arises   from   confounding   the  elements   of  the    The  Quek^h 
offence  with  the   evidence  necessary  to  support   the    black  Bob. 
offence.  The  question  is  whether  the  prisoner  assaulted 
the  prosecutrix,  and  at  the  time  of  the  assault  intended 
to  have  connexion  with  her  against  her  will.      The 
answers  of  the  jury  show  that  they  were*  satisfied  that 
the  prisoner  was  guilty. 

Conviction  sustained. 


In  the  matter  of  the  Assigned  Estate  of  Launcelot      March  24. 
Threlkeld,  &c.,  and  of  the  Acts  5  Vic,  No.  9, 
and  7  Vic,  No.  19  (a). 

OALAMONS,  on  behalf  of  the  Union  Bank  of  Aus-  The  holder  of 
tralia  (a  creditor  of  the  assigned  estate  of  Threl-  ofexchange 
keld),  moved  to  make  absolute  a  rule  granted  on  the  orpromiasonr 

note  IS  a  creoi- 

17th  March,  under  the  9th  section  (6)  of  the  7th  Vic,  tor  of  the  in- 

No.  19,  calling  on  the  trustees  under  the  assignment  to  ^^[^^^'Jfl^^eh 

show  cause  why  they  should  not  be  directed  to  pay  over  bill  or  note, 

to  the  Union  Bank  of  Australia  the  sum  of  £588  4s.  6d.,  331^  section  of 

the  6  Vic,  No. 
(a)  Before  Stephen,  C.  J.,  CheekCy  J.,  and  FaueeU,  J.  9. 

{b)  By  this  section  it  is  enacted  that  "it  shall  be  lawful  for  the 
Supreme  Court,  or  any  Judge  thereof,  by  rule  or  order  in  that  behalf 
maide  (after  rule  or  summons  to  show  cause,  as  in  any  ordinary  case), 
upon  the  complaint  or  application  of  any  ci'editor,  or  of  the  debtor,  or 
any  other  interested  party,  to  require  and  compel  any  such  trustee,  if 
the  Court  or  Judge  see  fit  so  to  order,  to  make  out  and  deliver  to  the 
person  so  applying,  or  to  tile  in  the  pro|)er  office  of  the  Supreme  Court, 
a  fnll,  true,  aud  particular  account,  on  oath,  of  all  such  monies  and 
property,  and  of  the  appropriation  thereof,  or,  if  need  be,  to  direct  any 
such  trustee  to  attend  before  the  Master  or  Pi'othonotary  of  the  Court, 
and  submit  himself  to  be  examined  touching  the  execution  of  his  trust ; 
and  upon  the  coming  in  of  the  report  upon  any  such  examination,  or 
on  sufficient  grounds  shown  to  such  Court  or  Judge  upon  affidavit,  with- 
out any  such  report  or  examination,  or  upon  the  resignation,  absence 
from  the  colony,  or  death  of  any  such  tnistee,  to  appoint  a  new  trustee 
in  the  place  of  any  of  the  tiiistees  originally  appointed,  aud  so  from 
time  to  time  as  occasion  may  require  ;  and  to  direct  any  trustee  to  pay 
over  to  any  claimant  or  person,  or  into  the  hands  of  some  officer  of  the 
Court,  any  sum  of  money  alleged  or  proved,  as  the  case  may  be,  to  be 
dne  to  such  claimant  or  pei*son,  either  by  such  trustee  or  the  debtor  for 
whose  estate  he  shall  have  been  appointed,  or  the  amount  of  any 
balance  appearing  then  to  be  in  his  hands,  to  the  credit  of  such  estate  ; 
and  every  such  order  to  enforce  by  attachment  or  execution,  kc.  ;  and 
the  costs  of  every  such  proceeding,  &c.,  shall  be  in  the  discretion  of  the 
Courts  &c." 
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^^^^'         being  a  dividend  of  six-pence  in  the  pound  declared  by 

In  re         the  said  trustees. 
Assigned  ^^^  affidavit  in  support  of  the  application  stated  the 

Estate.  execution  of  the  deed  of  assignment,  and  that  the  trustees 
had  collected  certain  portions  of  the  assets,  and  that 
they  were  in  a  position  to  pay  out  of  such  assets  a  divi- 
dend of  six-pence ;  that  the  Union  Bank  was  a  creditor 
for  a  certain  amount;  and  that  the  trustees  had  refused 
to  pay  the  bank  the  rateable  dividend  on  that  amount. 
The  bank  were  the  holders  of  ceiliain  bills  of  exchange 
and  promissory  notes,  drawn  by  third  parties,  and  in- 
dorsed by  Threlkeldy  and  maturing  after  the  day 
on  which  the  deed  of  assignment  was  executed.  It 
is  submitted  that  the  holder  of  a  current  bill  of 
exchange  is  a  creditor  of  the  indorser  or  indorsers 
within  the  6  Vic,  No.  9,  s.  88 ;  or,  in  other  words, 
that  the  assignor  in  a  voluntary  assignment  deed  is 
a  debtor  within  the  statute  in  respect  of  such  a  bill, 
although  he  is  at  the  time  of  making  the  assignment  an 
indorser  only,  and  therefore  a  person  who  may,  perhaps, 
never  be  called  on  to  pay.  This  deed  of  assignment 
contains  an  express  provision,  which  includes  persons  in 
the  position  of  the  bank.  For  Schedule  A.,  which  is 
annexed  to  the  deed,  and  contains  the  list  of  the  credi- 
tors, includes  all  persons  who  "  are  or  may  become  " 
creditors  of  Threlkeld,  under  and  by  virtue  of  promis- 
sory notes,  &c.  This  case  is  therefore  distinguished 
from  Purefoy  v.  Purefoy  (a),  where  the  Lord  Chan- 
cellor says,  that  deeds  of  this  kind  onl}'  extend  to  debts 
contracted  at  the  time  of  making  the  deed, ''  unless,"  he 
adds,  "  it  be  expressed  to  be  for  payment  of  such  other 
debts,  as  he  should  afterwards  contract,  or  to  that 
efifect."     Here  it  is  so  expressed. 

Darley  for  the  trustees.  The  assignor  (indorser)  is 
only  a  quasi  surety,  and  can  only  be  contingently  and 
possibly  a  debtor.  He  is  not  a  debtor  on  the  bill  until 
it  is  dishonoured,  and  notice  of  dishonour  has  been  given. 
There  may,  therefore,  never  be  a  debt,  and  the  Schedule 

(a)  1  Vem.  28. 
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to  the  deed  does  not  help  him.  The  assignor  cannot 
make  certain  persons  his  creditors  who  are  not  legally 
his  creditors,  and  thus  diminish  the  dividend  that  be- 
longs to  the  latter.  The  object  of  the  assignment  clauses 
of  the  5  Vic,  No.  9,  were  twofold,  to  secure  "  the 
person  of  such  debtor"  from  arrest  "  at  the  suit  of  any 
creditor,"  and  the  rateable  division  of  the  debtor's  assets 
among  such  creditors.  The  proviso  to  the  38rd  section, 
with  respect  "  to  debts  due  on  any  outstanding  bill  of 
exchange  or  promissory  note,"  shows  that  it  was  not  in- 
tended to  include  contingent  claims  of  this  kind.  Are 
not  the  trustees  to  be  able  to  distribute  the  assets  so  long 
as  anj*^  one  indorsement  is  current  ?  The  language  of 
the  192nd  section,  "  relating  to  the  debts  or  liabilities  of 
the  debtor,  &c.,"  and  of  the  200th  section  of  the 
English  Bankruptcy  Act  of  1861  (a),  which  speaks  of 
creditors  "by  whom  bills  of  exchange,  promissory  notes, 
or  other  negotiable  securities,  accepted,  drawn,  made,  or 
indorsed  by  the  debtor,  are  holden,  &c.,"  is  stronger 
than  the  language  of  our  Act ;  and  yet  it  seems  that  the 
holders  in  the  position  of  this  bank  are  not  considered 
creditors  under  the  English  statute ;  Mare  v.  Under- 
hill  (6),  cited  in  Oriffith  and  Ilulme's  Law  of  Bank- 
ruptcy (c).      *'It  seems,"  say  the  same   writers  (d). 


1868. 

In  re 

Thrblkeld'^ 

Assigned 

Estate. 


(a)  24  and  25  Vic,  c.  134.  (b)  4  Best  &  S.  566. 

(c)  p.  1010.  The  extract  referred  to  is  as  follows  : — **  Where  the 
debtor  is  liable  on  bills  of  exchange  or  other  negotiable  securities, 
secondarily  only,  e.g.,  as  drawer  or  indorser  of  a  bill  not  yet  overdue  at 
the  date  of  the  deed,  but  not  as  acceptor  of  a  bill  or  maker  of  a  note,  the 
holder  it  would  seem  is  not  a  creditor  within  the  meaning  of  this  192nd 
clause,  and  is  not  bound  by  the  deed.  This  opinion  is  advanced  with 
diffidence,  especially  when  it  is  considered  that  the  200th  section  of  the 
Act,  which  is  but  a  branch  of  the  192nd,  makes  express  provision  for 
the  case  of  a  debtor  being  liable  as  drawer  or  indorser  of  negotiable 
securities,  and  treats  the  holders  as  creditors.  The  contract,  however, 
of  a  drawer  or  indorser  is  only  to  indemnify  the  holder,  if  the  acceptor 
or  maker  makes  default  at  maturity,  and  even  then  he  is  entitled  in 
^neral  to  notice  of  dishonour  in  due  time  after  such  default  made  by 
the  acceptor  or  maker  ;  for  this  reason  there  is  in  bankruptcy  no  im- 
mediate right  of  proof  against  the  drawer  or  indorser,  until  the  acceptor 
or  maker  has  made  default,  and  notice  of  dishonour  has  been  served, 
unless  in  some  special  cases  where  notice  of  dishonour  may  be  unneces- 
sary. The  holder,  upon  such  default  and  notice,  where  notice  is  neces- 
sary, may  become  entitled  to  prove  in  bankmptcy,  and  it  might  be  sup- 
Sosed  that  this  would  entitle  him  to  be  treated  as  a  creditor  under  the 
eed ;  but,  irrespective  of  the  fact,  that  the  holder  at  the  date  of  the 
deed  may  not  be  the  holder  at  the  maturity  of  the  instrument  and  de- 
fault, the  principle  above  enumerated  would,  if  sound,  apply  to  the  case 
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1868. 

In  re 
Thrrlkeld'a 

Estate. 


"  indeed,  to  have  been  thought  that,  under  the  law  ante- 
cedent to  the  statute,  6  G.  IV.,  c.  16,  a  bill  of  exchange 
might  be  proved,  while  stUl  current  against  the  estate  of 
the  drawer;  but  the  case,  Starey  v.  Barnes  (a),  in 
which  this  was  said,  ruled  only  that  the  drawer  was  dis- 
charged by  his  certificate  ;  and  if  more  than  this  was 
involved  in  the  ruling  of  the  case,  it  must  be  held  over- 
ruled. The  proof  of  a  contingent  debt  or  liability  would 
not  be  a  proof  upon  the  bill,  but  only  for  the  value  of 
the  contingency  that  the  acceptor  would  make  default.'* 
Lane  v.  Burghart  (b)  also  tends  to  show  that  the  bank 
cannot  be  deemed  to  be  a  creditor  of  Threlkeld  at  the 
date  of  this  deed,  and  therefore  Threlkeld  is  still  liable 
for  these  amounts.  Sharland  v.  Spence  (c),  Hoggarth 
V.  Taylor  {d),  In  re  Penton  (e),  and  Woods  v.  De 
Mattos  if)  were  referred  to. 

Salomons  contra.  Beauchamp  v.  Waller  (g)  decided 
(in  effect)  that  the  bank  being  the  holder  of  these  bills 
was  a  creditor  within  the  33rd  section  ;  so  that  the  bank 
could  sign  the  deed,  although  it  could  not  prove  at  the 
moment,  since  the  bills  were  then  outstanding ;  and 
what  difference  could  it  make,  that  the  assignor  is  only 
an  indorser,  if  (which  is  admitted)  the  bank  could  be  a 
creditor  within  the  enactment,  provided  only  the  assignor 
was  the  acceptor  ?  For,  in  each  case  alike,  the  bank 
could  not  prove  or  swear  to  their  debt  at  the  date  of  the 
assignment.  Mare  v.  Und^rhiU  (h)  is  the  only  authority 

where  an  acceptor  for  the  accommodation  of  the  debtor  takes  up  the  bill 
at  maturity,  who,  on  the  same  grounds,  being  entitled  on  taking  up  the 
bill  to  prove  in  bankruptcy,  would  be,  if  the  principle  suggested  be 
valid,  entitled  to  assent  to,  and  would  be  bound  by,  the  deed.  This 
has  expressly  been  ruled  not  to  be  so,  Mai'e  v.  Underhill;  *  and,  there- 
fore, it  is  submitted,  the  only  ground  for  supposing  that  the  holder  of  a 
negotiable  instrument,  in  the  circumstances  above  mentioned,  should  be 
taken  as  a  creditor,  must  fail,  and  such  holder  must  be  considered  not  a 

creditor  of  the  drawer  or  indorser  who  has  executed  the  deed.  **   (d)  p.  606. 

•  4  Best  &  S.  66tf. 

(a)  7  East  487.  (6)  i  Sc.  N.  R.  287. 

(c)  2  L.  R  C.  P.  466 ;  36  L.  J.  C.  P.  230. 

[d)  2  L.  R.  Ex.  105  ;  G6  L.  J.  Ex.  61 ;  See  MoberUon  v.  Goss,  36 
L.  J,  Ex.  251. 

(c)  1  L.  R,  Ch.  168 ;  35  L.  J.  Bank.  17. 

(/)  3  H.  &  C.  987  ;  35  L.  J.  Ex.  64.     {g)  5  Sup.  Ct  R.,  C.  L.  1. 

(h)  4  Best  &  S.  666. 
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i^-hich  has  been  cited  in  which  the  right  of  a  person  in  ^^^^- 
the  position  of  the  bank  to  be  considered  a  creditor  has  In  re 
been  questioned.  There  A.  accepted  a  bill  of  exchange  Assigned 
for  the  accommodation  of  J5.,  while  it  was  running  B.  Estate. 
executed  a  deed  of  arrangement ;  A,  having  afterwards 
taken  up  and  paid  the  bill,  sued  B.  for  the  amount ;  and 
it  was  held  that  the  deed  was  no  answer  to  the  action. 
This  is  a  very  startling  decision ;  but  it  is  distinctly 
overruled  in  Woods  v.  De  Mattos  (a),  where  it  was  cited, 
where  it  is  laid  down  in  the  considered  judgment  of  the 
Exchequer  Chamber,  delivered  by  Blackburn^  J.,  that 
^*  in  the  192nd  section,  *  creditors '  must  be  under- 
stood to  mean  all  persons  who  had  at  the  time  of 
the  execution  of  the  deed  a  claim  against  the  debtor, 
provable  against  his  estate,  if  he  then  became  bank- 
rupt/' The  language  of  the  33rd  section  of  the 
6  Vic,  No.  9,  also  is  inconsistent  with  the  more 
limited  construction.  For  the  proviso  not  only  speaks 
of  "outstanding  "bills  and  notes,  but  also  provides  that 
the  schedule  shall  contain  **  the  amount  of  such  bill  or 
note,  and  the  date  when  the  same  tinU  fall  due."  The 
holder  of  a  bill  at  the  date  of  the  assignment  is  a 
creditor,  although  not  then  entitled  to  be  paid.  It  is  a 
debitum,  although  payable  in  futuro.  The  express 
words  of  the  deed  show  that  this  kind  of  liability  was 
intended  to  be  included.  These  sections  of  the  5  Vic, 
No.  9,  are  in  pari  materia  with  the  Insolvent  Act,  and 
will  be  so  construed.  Lane  v.  Burghart  {b),  which  has 
been  relied  on,  is  overruled  in  Ex  parte  Brook  (c). 
Adkins  v.  Farrington  {d)  was  referred  to 

Darley  referred  to  Gibson  v.  Bell  (e). 

Stephen,  C.J.  The  order  must  be  made  for  payment 
by  the  trustees  to  the  bank  as  prayed.  I  am  of  opinion  that 
the  holder  of  any  bill  or  promissory  note,  indorsed  merely 
by  an  assignor,  equally  as  where  he  is  the  acceptor  or 
maker,  must  be  deemed  a  creditor  for  the  purposes  of  a 

(a)  85  L.  J.  Ex.  66,  (6)  4  Sc.  N.  R.  287, 

(c)  6  De  G.  M.  &  G.  771.  (d)  29  L.  J.  Ex.  846. 

(«)  1  B.  N.  C.  748. 
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^868.  voluntary  assignment  deed,  under  the  33rd  section  of 
In  re  the  5  Yic,  No.  9.  Such  assignments  are  recognised 
Assigned  ^oilx  by  the  Insolvent  Act  and  Insolvency  Amendment 
Estate.  Acts ;  and  as  the  bank  here  clearly  could  prove  against 
Threlkeld's  estate,  if  insolvent,  immediately  as  on  a  con- 
tingent claim,  or  eventually  as  on  a  debt  due  and  pay- 
able, b}^  reason  of  the  dishonour  of  the  instrument  or 
instruments,  I  conceive  that  the  term  "  creditor"  may 
reasonably  be  held  to  apply  to  the  holder,  although  at 
the  moment  of  the  execution  of  the  deed  it  is  uncertain 
whether  the  transaction  will  become  a  debt  or  not. 
No  doubt  it  thus  might  turn  out  where  the  holders  of 
bills,  of  which  the  assignor  is  an  indorser,  are  a  majority 
of  his  creditors,  that  although  these  holders  themselves 
may  never  become  entitled  to  receive  a  shilling  out  of 
the  estate,  they  may  bind  all  the  rest  of  his  creditors 
who  have  nothing  else  to  look  to  but  the  estate.  But 
still  I  think  we  must  so  decide,  by  reason  of  our  own 
decision  in  Beaucliam'p  v.  Waller,  and  of  the  language 
of  the  33rd  section.  It  is  said  that  the  words  of  the 
proviso  only  apply  to  the  case  of  an  acceptor  or  maker, 
where  there  is  no  contingency.  I  do  not  think  they 
bear  so  narrow  a  construction.  I  see  no  reason,  there- 
fore, why  the  assignor  should  not  be  deemed  a  debtor 
with  respect  to  all  bills  or  notes  of  which  he  is  tlie 
indorser.  Woods  v.  De  Mattos,  which  distinctly  over- 
rules Mare  v.  UnderhiU,  seems  to  me  to  favour  this 
construction. 

Cheeke,  J.,  concurred. 

Faucett,  J.  There  are  difficulties  in  the  case.  For 
assuming  that  the  holder  of  a  current  bill  of  exchange  is 
entitled  as  a  creditor  to  sign  the  assignment  deed  of  the 
indorser,  at  what  amount  is  he,  who  has  the  security  of 
the  acceptor, and  it  maybe  numerous  previous  indorsers, 
to  fix  his  liability  ?  How  can  he  value  the  contingency 
under  such  circumstances  ?  Under  the  Insolvent  Act, 
however,  such  a  contingency  may  be  valued,  and  Woods 
V.  De  Mattos  seems  to  show  that  he  may  be  deemed  a 
creditor.  It  is  certainly  perplexing  to  find  that  by  this 
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coDftroction  a  number  of  persons  in  the  position  of  the  ^^^« 

banky  to  whom  the  assignor  may  never  actually  become  /»  r$ 

Kable  to  pay  one  penny»  may,  by  executing  his  assign-  Aasign^  ' 

ment  deed,  release*  the  assignor  from- large  obligations  to  £>tate. 
other  persons,  against  the  consent  of  such  other  persons. 

Rule  absolute. 


HoaiTHBBT,  Official  Assignee  of  the  Insolvent  Estate,of     Maich  s. 
Hbnry  Moon  against  J.  F.  McMullbn,  Inspector 
of  the  Union  Bank  of  Australia  (a). 

npHIS  was  an  action  by  the  official  assignee  of  one  Bjabill  of 

Moon  J  an  insolvent,  for  the  conversion  before  the  Ji^edto  M. 

insolvency  of  a  certain   bill  of  sale,   dated  the  18th  eeruinttook 

October,  1866.    The  declaration  also  contained  three  wttoftproTiso 

other  counts,  founded  on  the  8th  section  of  the  Insolvent  **>»*  T?*Hi*id 

Act.    By  this  bill  of  sale  one  Earl  assigned  to  Afoon,  ramain  in  poi- 

in  oonnderation  of  ^1100,  all  his  stock  in  trade,  subject  J^jJedYhSs 

to  a  proviso  that  if  Earl^  on  the  1st  October,  1868,  paid  Instmraent 

to  Moan  £\W0  with  interest,  payable  monthly,  Moon  ^ndan^  \. 

should  reassign  the  stock  in  trade  to  Earl^  and  that  baTing  becone 

until  default  Earl  should  keep  possession,  and  that  offieuaainignM 

upon  default  in  payment  of   principal   and  interest,  lM??*^f^ 

Moon  might  re-enter.    Moan  deposited  this  instrument  soed  ibe  de« 

with  the  defendant  and  became  insolvent.    The  con-  ^!^}tL^ 
version  complained  of  was  the  receipt  and  detention  of  tho  bill  of  sale 

it  by  the  defendant,  under  an  agreement  whi^h  was  void  MDTortioo^ 

under  the  Insolvent  Act.     The  plaintiff  obtahied  a  ^^"^^7* 

verdict  with  jf  1100  damages.     After  the  verdict  the  de-  tention  midor 
fendant  oflfered  to  deliver  up  tp  the  plaintiff  the  bill  of  ^J^JSw^bo 

sale,  with  all  sums  of  money  received  by  him  by  virtue  Insolvent  Aot 

of  It,  and  to  pay  the  taxed  costs  of  the  action,  provided  h«ringi^ 

ooTorod  n 
Tordiot  wiib  £1100  damsMa,  tbo  Coori  refnsed  to  ttajr  proceedings  en  pAjmoat  of  tbs 
OQttn  of  tbe  action  and  deliTory  np  of  tbe  bill  of  sale. 

Tbe  defendant  baTma  appHed  for  leave  to  appeal  to  the  Vnrj  Conncil,  J9W  refoaing 
tbo  «pplioation»  that  we  order  made  was  interlocntorj  within  the  6th  section  ef  tbe 
Orders  in  Covnoil,  and  that  therefore  tbe  IcaTo  to  appeal  was  subject  to  the  diacretion  of 
the  Court ' 

{a  Be&re  SUphen^  0.  J.,  Uarpfovf,  J.,  and  Chetkr,  J. 

1—7 
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^8^*        the  plaintiff  stayed  all  further  proceedings.     This  offer 
HvMPHBBT    having  been  declined, 

Fisheff  for  the  defendant,  moved  that  the  damages 
should  be  reduced  to  nominal  damages,  and  that  pro-, 
ceedings  in  this  action  after  verdict  should  be  stayed,  on 
payment  of  the  costs,  and  delivery  up  of  the  bill  of  sale 
for  which  the  action  was  brought  (a).  The  plaintiffs 
position,  it  is  submitted,  with  regard  to  the  bill  of  sale, 
has  not  been  in  any  way  altered  or  prejudiced  ;  and  no 
special  damage  has  been  sustained.  There  is  no  dispute 
as  to  the  amounts  paid  by  Earl  to  the  defendant ;  or  as 
to  the  fact  that  the  goods  remained  in  JBarFs  possession; 
or  that  up  to  the  time  of  the  verdict  there  had  been  any 
default  by  Earl^  or  any  possession  by  Earl  of  the  mort- 
gaged goods  otherwise  than  in  his  own  right.  In  Gibwn 
V.  Humphery  (6),  where  the  defendant  who  sold  certain 
fixtures  under  a  A,  fa.  applied  for  a  stay  of  proceedings 
on  restoring  the  fixtures,  Bayley^  B.,  intimates  that  an 
application  like]  the  present  would  be  granted,  *<  where 
the  defendant  restores  the  chattel  alleged  to  be  converted, 
and  the  plaintiff  claims  no  special  damage,""  and  where, 
if  the  chattel  was  sold,  there  was  no  dispute  as  to  the 
amount  to  be  recovered.  So  in  Coomhe  v.  Sansom  (c), 
after  the  plaintiff  had  recovered  damages,  for  the  con- 
version of  his  title  deeds,  the  Court  permitted  satisfaction 
of  the  damages  to  be  entered  on  the  roll,  on  the  defen- 
dant delivering  up  the  deeds  and  paying  all  the  costs, 
and  placing  the  plaintiff  in  as  good  a  position  as  he 
stood  in  before  the  cause  of  action  aca*ued. 

Darley  and  Sahmona  showed  cause.  By  the  verdict 
followed  by  the  judgment,  which  the  plaintiff  is  at  this 
moment  entitled  to  sign,  the  property  in  the  bill  of  sale 
is  absolutely  vested  in  the  defendant;  Bucklatid  v. 
Johnson  (d).  The  Court,  therefore,  has  no  jurisdiction 
in  this  stage  of  the  case  to  allow  the  document  to  be 
given  to  the  plaintiff  against  bis  consent..    Mayne  on 

{a)  The  sammoDB  asked  nlao  that  two  promiaaory  Dotet  (in  oonsidft* 
ration  of  whicli  the  bill  of  sale  was  giTen)  might  therenpon  be  restored 
to  the  defendant    Bat  this  part  of  the  motion  was  abandoned. 

if)  1  G.  ^  M.  544.        {e)  1  D.  &  B.  201.        (rf)  15  0.  B.  14S. 
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Damages  (a),  and  SdwytCs  N»  P.  (6)  was  referred  to. 
Although  the  money  due  on  the  bill  of  sale  is  not  yet 
payable,  the  defendant  has  been  receiving  money,  cer- 
tainly interest,  on  it.  The  value  of  the  goods  at  the 
time  of  the  conversion  was  ^^llOO^  and  to  that  sum  the 
plaintiff  is  entitled.  But  perhaps  the  present  value  is 
not  ^50.  Earl  may  have  made  default  in  payment  of 
interest  .and  become  insolvent ;  and  his  assignee  may  be 
entitled  to  the  goods.  Moreover,  the  Ooart  ought  not 
to  interfere,  for  the  defendant  has  contested  the  plain* 
tiff*s  title  to  this  hour.  Even  now  there  is  a  motion  for 
a  new  trial.  Coombe  /•  Sansom  was  a  case  of  title  deeds 
of  realty.  Here  it  is  personalty,  of  which  too  the  defen- 
dant is  not  in  possession  ;  and  the  order  was  made  by 
consent.  This  property  has  been  a  long  time  in  the 
defendants  hands,  and  may  have  been  materially  injured, 
as  in  Tucker  v.  Wright  (c). 

FUher  in  reply.  This  is  merely  a  bill  of  sale  deposited, 
not  assigned  to  the  defendants,  but  only  deposited  with 
them.  There  is  no  difference  in  principle,  whether  an 
application  like  this  is  made  before  or  after  verdict. 

Stbphsn,  G.  J.  Assuming  that  the  Court  has  the 
jurisdiction  to  do  what  is  asked,  I  am  clearly  of  opinion 
that  we  ought  not  to  exercise  it.  We  may  be  doing 
'much  mischief,  and  should  probably  introduce  much 
complication  into  the  case  between  the  plaintiff  and  Earl^ 
the  assignor  in  the  bill  of  sale.  Except  in  a  perfectly 
clear  case,  in  favour  of  such  an  application,  it  certainly 
ought  not  to  be  granted  at  any  time,  certainly  not  after 
verdict.    The  rule  must  be  discharged  with  costs. 

Harobave,  J.,  and  Ghbbks,  J.,  concurred. 
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(d)  Fisher  {Stephen  with  him),  for  the  defendant, 
now  asked  for  leave  to  appeal  to  the  Privy  Council  from 
the  above  decision  of  the  Court.  The  application  made 
to  the  Court  and  refused  was  in  its  nature  an  atcdita 


Marbh  la 


(a)  p.  215.  (b)  1  ToL  660.  (r)  3  Bine.  60]« 

{d)  Before  SUphefi,  C.  J.,  Cheel-f,  J.,  and  Ftmeett,J, 


T. 

HolCvuJDr. 
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^W^'        querehh  a«  in  Plemn  v,  HenahaU  (a).    It  was  no  intov 
locutory  motion. 

Darley  and  Salonuma  showed  cause.  As  the  order 
now  appealed  from  was  an  order  refusing  an  ap||licatioo, 
there  is  nothing  against  which  an  appeal  will  lie.  The 
defendant  must  make  an  original  application  to  the 
Privy  Council  to  do  that  which  this  Court  has  refused 
to  do.  •  [Stephen^  C.  J.  There  has  been  an  appeal 
against  the  refusal  of  this  Court  to  grant  a  new  trial.] 
At  all  events,  the  order  made  was  not  a  final  one  in  the 
sense  of  the  Orders  in  Council.  It  would  not  put  an  end 
to  the  cause ;  but  would  be  made  in  the  cause.  Being 
collateral  or  interlocutory,  it  is  within  the  6th  section  of 
the  Orders ;  and  this  Court,  therefore,  has  a  discretion 
to  exercise.  Melville  v.  Leeson  (b)  was  cited.  Moreover, 
the  plaintiff  here  has  obtained  a  verdict  on  three  counts 
not  connected  with  trover,  that  is  counts  founded  oo 
the  8th  section  of  the  Insolvent  Act.  The  case,  therefore^ 
is  too  clear  against  the  defendant,  and  the  bill  of  nle 
may  now  be  practically  useless  to  the  plaintiff.  For 
Eatl  having,  since  the  verdict,  made  default  in  the 
monthly  payment  of  interest,  the  defendant  ought  at 
once,  under  the  bill  of  sale^  to  have  entered  and  seised ; 
otherwise,  in  the  event  of  EarVa  insolvency,  the  goods 
would  pass  to  his  assignee  as  being  in  bis  order  and  dis- 
position, and  the  bill  of  sale  become  worthless.  Since 
the  former  application  also  the  plaintiff  has  signed 
judgment. 

Fiaker  in  reply.  The  Court  has  jurisdiction  to  make^ 
and  ought  to  have  made,  the  order.  The  value  of  the 
bill  of  sale  was  nothing,  and  the  defendant  has  not 
prevented  the  plaintiff  asserting  bis  rights  under  the 
bill  of  sale  upon  the  grantor^s  default.  Moreover,  a  bill 
of  sale  is  not  goods  or  chattels,  but  only  a  «hose  in 
action.  Alaager  v.  Cloae  (c),  Matthew  v.  SherwM  (tf>, 
WiUa  v.  Wella  (e),  and  Rdd  v.  Fairhanka  (/)  were 
cited. 

{a)  10  Btog.  25.  {h)  S7  L.  J.  (^  a  SIS. 

\e)  10  M.  &  W.  576  :  MO  Mayne  SIO.     (<0  a  T«ini  4S9. 
(0  8  Taunt.  264.  (/}  18  a  &  721, 
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&nPHKM,  C.  J.  The  order  made  is  in  its  pncUcsl  IMS. 
effect,  and  in  its  nature,  final.  But  it  does  not  come  Htticpkirt 
within  the  legal  meaning  of  that  term  as  used  in  the  HoHvuiiir. 
Orders  in  Council.  An  order  discharging  a  defendant 
cot  of  custody,  or  a  judgment  on  a  demurrer,  is  in  its 
nature  interlocutory ;  but  still  such  an  order  may  put  an 
end  to  an  action.  Where  -one  |party  asserts  one  claim» 
and  the  other  party  asserts  another  claim,  and  that  is 
decided,  it  is  a  final  judgment.  But  where  the  defen- 
dant merely  says,  I  do  not  dispute  the  claim,  but  I  only 
want  not  to  pay  damages  on  account  of  it,  as  is  the  case 
here,  I  think  the  order  made  on  the  application,  whether 
granting  it  or  refusing  it,  is  incidental—that  is  interlo- 
cutory within  the  6th  section  of  the  Orders  in  Council, 
and  not  final.  We  have  power,  therefore,  to  grant  or 
refuse  the  appeal  asked  for.  And  on  the  whole,  I  think 
that  we  should  not  grant  leave,  for  the  reasons  suggested 
by  the  plaintiff.  How  for  instance,  could  any  Court 
grant  a  motion  like  the  one  refused  by  us,  when  it  is 
considered  that  the  three  first  counts  are  found  for  the 
plaintiff,  and  that  by  the  verdict  on  these  counts  the  de- 
fendant must  be  taken  to  have  received  the  bill  of  sale  in 
question,  as  assigning  and  representing  in  value  goods 
of  the  insolvent,  which  the  jury  have  said  were  at  the 
time  of  the  deposit  with  the  defendant,  worth  the  amount 
of  the  verdict  ?  Then  it  appears  that,  under  pressure  of 
this  bill  of  sale,  the  assignor  has  paid  to  the  defendant 
monthly  interest  on  the  principal  sum,  which  the  bill  of 
sale  was  given  to  secure,  and  part  of  the  principal 
besides.  No  Court  could  under  such  circumstances 
direct  the  bill  of  sale  to  be  now,  at  this  eleventh  hour, 
accepted  by  the  plaintiff  in  lieu  of  its  first  value. 
How  can  the  Court  tell  how  much  the  defendant  has 
received  under  this  instrument  ?  The  plaintiff  may  say 
one  thing,  and  the  defendant  another.  I  think  that 
leave  to  appeal  should  be  refused  with  costs. 

• 

Chsskx,  J.,  concurred. 

Faucitt,  J.    On  the  whole  I  think  the  order  com 
plained  of  was,  in  its  nature,  interlocutory.    It  took 
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place  between  the  issue  of  the  writ  and  final  judgment. 
As  matter  of  diBcretion,  the  leave  to  appeal  ought  not, 
I  think,  to  be  granted.  All  the  merits  are  against  the 
application.  The  defendant  got  possession  of  this 
security,  and  contested  the  right  to  it  to  the  last.  The 
plaintiff  has  succeeded  on  a  count  in  trover,  and  on 
counts  under  the  8th  section  of  the  Insolvent  Act.  Even 
although  the  Court  might  have  granted  the  former 
application,  if  the  action  bad  only  been  one  of  trover,  I 
doubt  whether  the  Court  coulcl  have  granted  it  where 
the  case  was  one  of  fraudulent  preference.  The  defen- 
dant  also  is  not  without  a  remedy,  as  he  can  apply 
to  the  Privy  Council. 

Leave  refused. 


Maralil8. 


E»  parte  Sidney  and  another. 
In  re  Abbott  and  others  (a). 


a,  nader  a  CfALOMONS    moved    for    an    attachment    against 

iffainsttbe  Abbott ^  an  attorney,  and  some  others.     It  appeared 

f  W^S^'d^*  that  Sidney  was  the  plaintiff  in  an  execution  against  the 

ceased,  issued  goods  of  one  Watson^  the  widow  of  William  Seville^  as 

S^SS  C°^  the  administratrix  of  her  late  husband,  WiUiam  Seville 

■pedal  bailiff,  deceased,    and  one    Chapman   was  special    baiUiF   se- 

•heep'which  lected  by  Sidney^  under  the  7  Vic,  No.  18,  s.  2.     On 

h'  ^'i^^  ^'\  '^^  ^^^^  August,  Chapman  seized  1800  sheep,  which 

claimed.  After  James  Seville  (by  Abbott  his  attorney)  claimed.     Some 

necSiiaS^^^  ^*°^  ^*®  *^*^  levied  on.     It  appeared  that  angry  words 

C.  adyertised  took  place  about  the  writ  and  the  seizure.     On  the  19th 

o?theVbeep  to  August  notice  was  given  to  the  plaintiff  and  Chapman 

8.  On  the  next  of  James  Seville's  claim.     Negotiations  for  a  settlement 

went  to  the  took  place  on  the  22nd  and  SSrd  ;  and  the  sale  under 

isoo^sh^^^^*  the  execution  was  advertised  on  the  24th.     On  the  «8th 

were,  and  on  August,  Chapman  sold  800  sheep  and  the  land.     On 

rai[l\W?cp  ^he  next  day  Chapman  went  with  the  plaintiff,  who 

that  had  been  became  the  purchaser,  to  the  run  where  the  1300  sheep 

■old,  wore  pre-  «.  i  i    >^.  ^     i 

Tented  by  the    ^cre ;    Sidney  and  Chapman^' or  one  of  them,  were 

shepherd  in 

cbsrgo— the  OTereeer  of  J.  S.  and  A.  being  preseat-— and  during  the  tame  night  all  tlia 
sheep  were  taken  away.  The  Court  granted  au  attachment  against  A.,  the  o^erseeri 
and  the  shepherd. 

(a)  Before  Si^hm,  0.  J.,  Cheeke,  J,,  and  Fauatt^  J. 
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about  to  separate  the  purcliased  lot,  or  take  the  nece8«        18^' 
Bary   steps  for  separating   them,   when   the  shepherd,       Ex  parte 
Maraden^  by  setting  his  dogs  on  the  sheep  prevented    anduiother. 
their  removal,  or  their  being  driven— Jienne^  SeoiUe^s  over* 
•eer,  Dodda^  being  present,  as  also  Jhbott  and  others, 
friends  of  James  Seville.  Thereupon  Chapman^  leaving 
one    Jackean    in    possession,    withdrew  ;.  and   during 
the  same  night  all  the  sheep  are  taken  away  by  per- 
sons unknoiin,  and  no  clue  has  since  been  obtained  of 
their  whereabouts,  so  that  practically  the  plaintiff  has 
lost  his  debt,  for  the  present  at  all  events.     It  is  sub* 

'  mitted  that  it  is  utterly  immaterial  to  whom  these'sheep 
belong.  If  these  sheep  were  really  or  apparently  in  the 
custody  of  the  law,  the  Court  will  not  allow  persons 
whether  justified  or  not  to  take  possession  of  them. 
In  the  cases  which  will  be  referred  to,  the  interference 
has  been  by  persons  claiming  to  be  the  owner  of  the 
goods;  but  here  Abbott  is  a  stranger.  Cooper  v. 
Aeprey  («)»  which  overrules  Day  v.  Carr  (6),  is  pre- 
cisely in  point.  Cockburn^  C.  J.,  there  says,  *<  I  think 
there  was  a  contempt  in  resisting  the  seizure  by  the 
Bberiff.  I  do  not  mean  to  say  that  the  rights  of  parties 
are  barred  or  prejudiced  by  the  act  of  the  sheriff;  or  if 
he  seizes  under  an  execution  against  A.  the  goods  of  £., 
the  latter  is  not  entitled  to  claim,  and  ultimately  to  have 
the  goods,  when  they  have  been  decided  to  be  his.  But 
that  is  not  the  question  here.  All  wc  have  to  see  is, 
whether  the  sheriff,  in  seizing  these  goods,  was  acting 
bona  fide\  for  no  Court  would  uphold  its  officer  in 
acting  mala  fide.  But  as  soon  as  we  are  satisfied  that 
the  sheriff,  when  he  seized  the  goods,  was  acting  bona 

Jidej  the  goods  are  in  the  custody  of  the  law,  and  we  are 
bound  to  protect  our  officer ;  and  it  is  a  contempt,  if  any 
one  by  strong  hand  takes  them  out  of  his  custody ;  and 
were  he  not  made  answerable  for  the  contempt,  the  con- 
sequences might  be  most  serious,  if  we  were  to  allow  the 
process  of  the  Court  thus  to  be  dealt  with  ;^'  and  he 
adds,  that  he  *'  cannot  assent  to  the  doctrine  contained 
in  Day  v.  Carr  ;^  and  the  other  Judges  oi  the  Queen^s 

(a)  8  Bott  &  S.  938 ;  82  L.  J.  Q.  B.  209.        {b)  7  Bzoh.  SS3. 
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^^^*  BeQcb  concurred  in  that  opinion.  It  appears  also  from 
£x  parte  a  note  to  the  report,  that  the  Court  of  Gommon  Pleas 
find  anoUifir,  ^^^^  dissented  from  the  decision  of  the  Court  of  Ex- 
chequer in  Day  v,  CarT^  The  story  set  up  in  answer  is 
incredible ;  In  re  Crowley  (a),  Ew  parte  Nowlan  (ft). 
McGregor  v.  Barrett  (c),  Smiih  v.  Bond  (d),  and 
Miller  v.  Know  (e)  were  cited. 

The  Attorney  General^  Darley^  and  Pilcher  showed 
cause*  The  special  bailiff  should  have  applied  for  an 
interpleader.  Instead  of  this  be  proceeded  to  a  sale, 
favouring  the  plaintiff,  and  sold  the  property  to  the 
plaintiff  himself.  What  remedy  actually  had  the  real 
owner  in  such  fi  case  ?  It  is  true  that  James  Seville  has 
not  here  alleged  his  ownership  on  oath,  but  he  did  so 
when  he  made  his  claim.  Abbotts  only  misconduct  was 
that  he  did  not  interfere  and  assist  the  bailiff.  He  was 
not  bound  so  to  interfere.  But  be  did  not  rescue,  or  aid 
in  any  rescue*  The  land  belonged  to  Jcunee  SeMlei 
and  on  the  preponderating  testimony  the  sheep  were  his 
too.  At  all  events,  Chapman  was  at  the  moment  of  the 
alleged  rescue  functus  ofjffiio.  It  was  not  his  province 
to  deliver  possession ;  he  did  not  sell  the  sheep,  but  only 
the  title  of  the  administrfitrix  to  the  sheep.  On  the  last 
point,  Chapman  v.  Speller  (/),  In  re  Smith  (^),  ffoWer 
V.  Laurie  (A),  and  the  decision  of  the  Primary  Judge  in 
In  re  S.  T.  Hughes  (i)  were  cited. 

(«)  6  T.  B.  701.  (b)  id.  118. 

<€)  6  0.  B.  262.  U)  18  M.  A  W.  5S4 

1$)  4  B.  K.  0.  590.  if)  14  Q..  B.  SSI. 

(a)  Uoyd  A  G.  429.  (A)  8  a  &  334. 

(f)  Deoember  1850.  This  was  an  applioation  for  an  attadbiDfliit 
agaiDBt  /.  T.  Eughet,  tot  aa  alleged  contempt  in  resisting  the  proosM 
of  the  Coart  bj  opposing  the  delivery  of  possession  of  cerUin  farnttore» 
stated  to  have  been  sold  b^  the  sberiiT  nnder  a  Ji,  fa,,  ianed  in  par^ 
soanoe  of  a  decree  which  directed  certain  oosts  to  be  paid  out  of  tho 
separate  estate  ot.Ealhtr  Hughes,  in  the  hands  of  certain  trustees  of  her 
marriage  settlement.  The  sale  took  place  on  80th  Ootobei*,  1860^  and 
a  bill  of  sale  was  exeootedy  bot  the  goods  not  delirered.  Afterwards^ 
on  the  6th  November,  the  sheriff's  officer,  accompanied  by  foar  consta- 
bles and  the  purchaser,  attended  at  Albion  Honse  for  the  purpose  of 
deliyering  the  goods  to  the  purchaser.  On  this  ocoasion  the  officer  net 
with  the  obstroction  complained  of.  His  Honor  says,  '*  Although  the 
avowed  object  of  this  application  is  an  attachment  for  contempt,  yet  I 
apprehend  the  real  objeot  aimed  at  is  to  obtain  the  declaration  of  the 
opmion  of  the  Court,  whether  or  not  by  the  side  of  the  right,  Utle,  and 
interest  of  £ither  Hughei^  the  sheriff  was  entitled,  as  part  petformsaoe 
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Sahmons^  in  reply,  referred  to  Winter  v.  BarthoU^        ^^^ 
mew  (a>  ^  p»to 

SlDNIT 

SrBPHXMf  C.  J.  An  obstruction  of  the  officer  before 
the  eloignmenty  and  eventually  an  eloignment  of  the 
property,  has  been  proved  against  Dodda  the  overseer, 
and  Marsden  alias  Midgley  the  shepherd,  and  also 
Abbott  the  attorney,  in  contempt  of  this  Court  and  its 
process.  The  officer  (ChapmatCs  assistant),  Jackson^ 
was  never  out  of  possession  of  the  sheep  till  they  ivere 
secretly  carried  away  during  the  night,  doubtless  by  the 
contrivance  or  with  the  knowledge  beforehand  of  the 
tame  parties.  Up  to  the  very  time  Chapman^  by 
Jacksan^  was  in  legal  possession,  and  had  a  right  to 
deliver  the  sheep  to  the  purchaser,  if  he  thought  fit ;  and 
whether  the  sheep  were  really  the  property  of  the  defen« 
dant  in  the  action,  or  of  James  Semite  the  brother,  they 
could  not  without  offence  against  the  law  be  taken  out 
of  the  custody  of  its  officers. 

Chbskx,  J.,  concurred. 

Fauobtt,  J.  It  baa  been  argued  that  Chapman  was 
guilty  of  misconduct  in  not  interpleading.  But  it 
appears  that  negotiations  for  a  settlement  had  been 
going  on,  and  so  the  right  of  the  plaintiff  had  been  ad- 
mitted. The  purchaser  was  entitled  to  get  possession  of 
the  interest,  whatever  thai  might  be,  of  the  adminis- 

of  Us  clntv,  to  deliver  OTer  the  ponetBion  of  (he  furnitore  spedfied  in 
the  eobediue  to  the  deed  of  settlement"  His  Honor  then  deoided  tbet 
the  clenie  against  anttdpation  in  the  deed  of  assignment  of  the  farni« 
tare  to  the  tmstees,  operated  as  an  obstacle  to  the  sale  and  deliTery  of 
that  fnmitore  to  the  porchaser  by  the  iheriff  under  the  Ji.  fa.,  on  the 
ffroand  that,  as  under  the  assispiment,  Mrs.  Hughe$  coold  not  herself 
defeat  the  daim  by  antidpation,  it  was  equally  valid  and  available  for 
the  potecUon  of  the  property  against  the  sheriff's  execution,  which 
was  m  fact  an  anticipation.  Tbe  judgment  concludes,  **  On  the  whole, 
then,  I  arrive  at  the  condnsion  that  uie  sheriff  wodd  have  been  josti- 
i&ed  in  delirering- possession,  if  there  had  been  no  dause  aeainst 
antidpation,  because  the  possession  for  Mrs.  Hughts*  life  could  have 
been  delivered.  But  that  clause.  I  think,  prevented  him  from  settling 
fqn«  selling)  any  future  rents,  if  the  chattels  had  been  leased,  or  any 
intore  right  of  possession.  In  other  words,  it  operated  as  a  restrdnioff 
dense  munst  the  disposal  of  rents  and  issues,  except  as  to  rents  and 
issoee  i£eady  due,  and  altogether  as  restrictive  of  the  sde  of  ititare 
right  dT  possession ;"  and  the  application  was  refased. 

(a)  S6  L.  J.  £x.  6$ 
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'^^^*        tratrix,  which  he  bad  purchased.     I  have  no  doubt  that 
Ex  parte      tiieae  parties  have  been  guilty  of  obstructing  the  process 
and  another.    ^^  ^^^^  Court,  and  that  the  attachment  should  issue. 

Rule  absolute. 


PuRCELL  and  another  against  Raphaxl. 

m 

Tbs  plaintiffs  \  SSUMPSIT  for  goods  sold  and  delivered,  goods 
oame  fimatiM  "^^  bargained  and  sold,  work  done  and  materials  pro- 
foraboilder,    vided,  money  paid  and  on  accounts  stated. 

f"tii*  dT*-  ^'®*® — ^^^  "^^^"^  indebted ;  (8)  delivery  and  accept- 
dant,  or  that  aoce  of  a  certificate  under  the  hand  of  J.  J.  Darcy^  in 
M\«*iSroTfet  satisfaction  and  discharge ;  (3)  by  way  of  cross-action, 
would  do  ta  that  the  several  causes  of  action  in  the  declaration  and 
faiHng  to  ^m-  P^^^  9S09e  out  of  one  and  the  same  transaction — ^that  is  to 
plete  the  g^y^  under  or  by  virtue  of  an  instrument  under  the  hands 
some  laboorat  and  seals  of  the  plaintiffs,  in  the  words  and  figures  follow- 

tiff^finwhed**  ^"S ' — ^^^  P^®*  then  set  out  a  joint  and  several  bond  by 

thehouge.  The  the  plaintifis  to  the  defendant,  in  the  sum  of  £500,  **  as 

hwameinsd-  security  to  him  for  the  due  and  full  completion  of  the 

▼ent,  and  the  contract,  which  Mr.  Purcell  has  this  day  entered  into 

beirg called  ^ith  Mr.  Raphael'^  and  we  hereby  bind  ourselves  and 

upon  his  ^^^^  Qf  yg  ^^  hjni  the  said  /.  6?.  Raphael^  to  complete 

assijrnee  paid  _  ,       ,  * 

to  him  the  for  him,  at  our  own  risk  and  responsibility,  the  said  con- 
moSlV^'S  ^fact,  in  the  event  of  P.  M.  Purcell  being  or  becoming 
that  the  plain-  unable  to  complete  the  aforesaid  contract  in  the  style 
ttwftu    °^     ^^^  manner  agreed,  or  in  the  event  of  his  refusal  to 

complete  the  same.*^  The  plea  then  alleged  that  P.  Jf. 
Purcell  did  not  duly  or  fully  complete  the  said  contract 
with  the  defendant,  but,  on  the  contrary,  left  his  said 
contract,  and  the  work  to  be  done  thereunder,  entirely 
uncompleted  and  unfulfilled,  whereby  the  defendant 
sustained  damages  to  an  amount  exceeding  £400.  Aver- 
ment, that  the  money  mentioned  in  the  declaration  is 
claimed  for  and  in  respect  of  the  plaintiffs^  fulfilment  of 
their  said  obligation  to  complete  the  said  contract 
entered  into  by  the  said  P.  M.  Purcell  \  and  the  plain- 
tiffs, under  and  by  virtue  of  the  said  instrument,  were  at 
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the  eommenceinent  of  this  suit  and.Btill  are  indebted  to 
the  defendant  in  an  amount  equal  to  the  plaintiffs^  claim, 
for  and  in  vespect  of  the  said  loss  and  damage  so  in«- 
curred  by  him  as  atbresaid^  which  amount  the  defendant 
is  willing  to  set  off.     Issue  thereon. 

At  ihe  trial  before  Cheeke,  J.,  in  the  November 
Sittings,  it  appeared  that  the'*plaintiffs  became  sureties 
for  a  builder  {P.  If.  Pureell)^  that  he  would  erect  a 
house  for  the  defendant,  or  that  the  plaintiffs  as  his 
sureties  would  do  so.  The  builder  failing  to  complete 
the  house  after  some  labour  at  it,  the  plaintiffs  finished 
the  house  for  him.  The  builder  then  became  insolvent, 
and  the  defendant  paid  his  assignee  the  whole  contract 
money.  The  plaintiffs,  however,  relied  on  some  promises 
(more  or  less  vague)  by*  the  defendant,  that  he  should 
pay  the  plaintiffs  for  their  work.  But  being  called  upon 
by  the  assignee,  he  handed  over  the  whole  price  to  the 
latter.  The  Judge  was  of  opinion  that  the  plaintiffs  could 
not  recover;  as  there  was  no  contract  proved  between 
the  parties  except  under  the  bond,  and  the  defendant's 
promises  could  be  attributed  to  this;  and  the  jury  found 
accordingly  for  the  defendant. 


Butler  now  moved  for  a  rule  nisi  for  a  new  trial,  on  Dsoaoibtr  5* 
the  ground  of  misdirection.  It  is  an  implied  condition 
of  the  agreement,  that  if  the  sureties  complete  the  oon* 
tract  they  are  to  be  paid  for  it.  Is  the  defendant  to  get 
the  work  for  nothing?  Where,^  in  the  progress  of  a 
building  contract,  work  of  a  more  expensive  character 
than  contracted  for  was  ordered  by  the  architect,  with 
the  knowledge  of  the  employer,  and  the  sub-contractor 
was  told  it  was  to  be  paid  extra  for,  Martin,  B., 
directed  the  jury  to  consider  whether  there  was  not  a 
contract  by  the  employer  with  the  sub-contractor  to  pay 
for  the  work ;  Wattis  v.  Robinson  (a)..  A  loan  may  be 
recovered,  although  it  has  been  secured  by  a  mortgage, 
where  the  deed  contains  no  covenant  to  pay ;  Yates  v. 
Aston  (6)  ;  and  an  action  on  the  case  will  lie  by  a  lessee 


(•)  3  v.  ft  f.  ap7. 


(h)^^B.  1S2. 
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against  the  assignee  of  the  lease  for  having  negleeted  to 
perform  the  covenants  contained  in  the  lease,  during  the 
time  he.  continued  assignee,  although  the  assignment  is 
by  deed  poll;  Burnett  v.  Lynch  (a).  Falle  v.  Sueur  (6) 
shows  that  the  work  having  been  done,  and  the  defen- 
dant having  the  benefit  of  it,  a  contract  by  the  defen- 
dant to  pay  for  it  is  implied.  In  that  case  H,  entered 
into  a  contract  with  F.,  for  work  to  be  done  by  H.  to 
houses  in  Jersey — ^payment  to  be  made  by  F.  at  stated 
periods.  Two  other  agreements  were  made  at  the  same 
time  between  the  same  parties,  for  the  purchase  of  pieces 
of  land  adjoining,  for  building  other  houses.  These 
contracts  were  to  be  passed,  *^  devant  justice,^^  within 
one  year  (which  was  not  done).  S,  commenced  the 
work,  and  F.  paid  him  a  first  instalment.  U.  being 
unable  to  complete  the  work,  transferred  his  contract  to 
L.f  and  F.  assented  to  the  transfer,  upon  condition  that 
the  agreements  for  the  purchase  and  sale  between  him 
and  H.  should  be  passed  before  the  Royal  Court.  JST. 
afterwards  became  bankrupt,  and  F.  was  declared  tenant 
apres  decret  to  his  estate.  L,  finished,  the  work,  F. 
having  recognised  L.  as  being  substituted  for  H.  F. 
refused  to  pay  £.,  on  the  ground  that  the  completion  of 
the  other  agreement  with  H.  was  a  condition  precedent 
to  the  right  to  recover  for  the  work  done ;  it  was  held 
that  as  F.  had  recognised  and  su tiered  the  work  to  be 
completed  by  L.,  and  had  the  benefit  of  the  contract,  he 
could  not  refuse  payment  to  L.  for  the  work  done. 
Baber  v.  ffarria  (c)  was  referred  to. 

Stephen,  C.  J.  The  direction  was  right,  and  the 
verdict  ought  not  to  be  disturbed*  Here,  there  was  no 
privity  between  the  plaintiffs  and  defendant,  as  in  Falle 
V.  Le  Sueur  {d).  In  that  case  a  person  under  no  legal 
liability  to  perform  a  particular  contract  was  asked  by 
the  contractor,  who  was  in  difficulties,  ta  undertake  to 
perform  it.  He  undertakes  to  perform  the  original  con- 
tract, and  the  original  contractor  transfers  to  him  all  bis 


B6  B.  &  0. 589. 
9A.&E.632. 


(d)  12  Hoore  P.  C.  C.  501. 
(di  12  Moore  P.  a  G.  601. 
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interest  under  the  contract,  and  this  transfer  was  assented  ^W> 
to  by  the  person  with  whom  the  original  contract  was  Puboul 
made.  But  here  the  plaintiffs  were  liable  to  complete  ^^ 
the  defendant's  house.  They  had  bound  themselves  to 
complete  the  contract,  if  the  original  contractor  did  not. 
What  consideration,  therefore,  was  there  for  the  defen- 
dant's promise  to  pay  the  plaintiffs  for  work  that  they 
were  already  bound  to  do  P  There  was  not  a  new  con- 
tract. The  old  contract  was  never  got  rid  of.  The  law 
implies  that  the  contractor  will  indemnify  his  suretieSy 
and  the  certificate  of  the  insolvent  will  not  bar  that 
liability.  Upon  the  contractor's  default,  the  plaintiffs 
were  liable  for  not  completing  the  work.  The  defendant 
might  have  completed  the  work,  and  recovered  the  cost 
in  an  action  on  the  bond.  The  defendant  has  paid  the 
amount  due  from  him  under  the  contract,  and  the 
plaintiffs  can  sue  the  insolvent  on  their  indemnity. 

Chbkxc,  J«,  concurred. 

Faucstt,  J.  The  plaintifis  can  sue  the  principal 
debtor,  if  not  on  the  bond,  at  all  events,  on  his  implied 
promise  to  indemnify  them ;  and  so  the  argument  that 
tbey  are  without  ai^  remedy,  fails.  It  was  an  entire 
contract— a  contract  to  pay  a  certain  sum  for  certain 
wark ;  and  the  work  could  not  legally  be  apportioned. 

Rule  refused. 


n 
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Virtli  ST.  Levy  against  Habt  and  Benjamin  (a). 

An  intorplM-  fTIHIS   was    an   application    to   rescind   or  vary  ta 

be  dineied  order  directing  an  interpleader  issue  to  be  tried* 

?"^r«?*?L  '^^®  plaintiff  having  obtained  judgment  against  the 

li^2W. IV.,  defendants,  issued    execution;    and  a  special    bailiff, 

2;)Jucrt"o^of  appointed    by  the    plaintiff    under    a    Judge's    order 

ftipseialbailifr.  pursuant  to  the  7  Vic,    No.   13,    s.  2,    seized   cer- 

nnS^r'the  7      tain  goods.    The  special  bailiff  having  received  notice 

^'ft!*^b^     that  the  trustees   under  the  assignment  deed  of  the 

wisad  goods     defendants,  claimed   the  goods,  an   interpleader  sum« 

"^Tbe  proper*    ^^^^  ^^^  granted  upon  an  affidavit  of  the  special  bailiff. 

qaestionfor      This  affidavit  alleged  the  issue  of  the  writ  of  fi.  fa, 

■nob  UiraOe    ^ir^^ed  to  the  sheriff  commanding  him  to  levy,  the 

to  whom  the     ieizure  by  the  defendant  by  virtue  of  a  special  warrant 

Mongedtoat  of  the  sheriff  on  the  said  writ,  and  the  notice  of  the 

the  **r*  ^      trustees,  and  continued,  •*  I  further  say  that  I  have  used 

due  diligence  to  ascertain  the*  legal  owner  of  the  said 

goods  and  chattels  without  effect,   and  that   tiie   said 

goods  and  chattels  are  now  in  the  custody  of  the  sheriff; 

and  this  application  for  an  interpleader  order  is  made  to 

the  honorable  the  Supreme  Court,  solely  on  behalf  of 

the  said  sheriff,  and  for  his  indemnity  only.^^  Hargrave^ 

J.,  in  Chambers,  directed  an  issue  to  try  whether  at 

the  time  of  the  lodging  of  the  writ  of  Ji,  fa.  with  the 

sheriff,   the   goods   levied   were  the   property  of    the 

trustees. 

Butler  now  moved  to  rescind  or  vary  this  order*  As 
the  sheriff  was  indemnified  under  the  writ  of  fi.  fa.^  by 
talcing  a  bond  when  the  special  bailiff  was  appointed,  he 
is  not  now  entitled  to  interplead.  Tucker  v.  Morris  (6) 
shows  that  he  cannot  now  obtain  the  statutory  protection. 
The  Interpleader  Act  (c),  as  its  preamble  shows,  is  for 
the  relief  of  persous  who  are  sued  at  law  for  the  recovery 

(«)  Bofore  Stephen,  CJ.,  Cheelce^  J.,  and  Faucett,  J. 

U)  \  Dowl.  P.  0.  689. 

(e)  1  dE  2  W.  IV.,  c.  6S,  adopted  by  6  W.  IT.,  Koi  a. 
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of  money  or  goods,  wherein  they  have  no  interest,  and  ^^^' 
which  are  also  claimed  of  them  by  some  third  party,  and  I'"^ 
<<  who  have  no  means  of  relieving^  themselves  from  such  Habt 
adverse  claims  but  by  a  suit  in  equity.  The  sheriff*  BaifSijaic 
here  is  not  in  this  position.  [Stephen^  C.J.  The 
statute  says  that  a  Judge  may  in  his  discretion  authorise 
process  to  be  directed  to  a  special  bailiff*,  who  may  be 
nominated  by  the  plaintiff;  If  the  process  is  directed  to 
the  sheriff^,  the  sheriff^  must  issue  a  deputation  or  warrant 
to  the  special  bailiffl  It  then  says,  *^  in  every  such  case 
as  aforesaid,  the  sheriff*  (although  the  same  may  be  in 
fact  directed  to  him)  shall  not  be  responsible  for  any  act 
done  under  or  in  respect  of  such  process,  or  by  color 
thereof ;  but  the  person  aggrieved  by  any  such  act  shall 
h^ve  the  same  remedy  and  right  of  action  against  the 
person  to  whom  the  process  was  directed,  or  the  person 
appointed  to  execute  the  same,  -as  the  case  may  have 
been,  or  against  the  party  suing  out  the  process,  or  both, 
separately  or  jointly,  as  the  person  aggrieved  would  have 
had  against  the  sheriff",  in  case  such  process  had  been 
directed  to  that  officer,  and  the  act  complained  of  had 
been  done  by  him.""  That  seems  to  me  to  put  the  sheriff* 
altogether  out  of  the  question.]  The  material  question 
tried  on  the  feigned  issue  should  be,  whether  at  the  time 
of  the  seizure  the  goods  were  the  claimants ;  and  this 
18  the  form  given  in  ChUty  (a).  The  execution  creditor 
has  no  right  until  seizure. 

Sahmons  showed  cause.  As  to  the  last  point,  as 
soon  as  the  writ  is  lodged,  the  judgment  creditor  has  an 
inchoate  right ;  and  this  inchoate  right  is  not  divested 
by  a  subsequent  assignment  by  the  judgment  debtor. 
The  sixth  section  of  the  Interpleader  Act  (&)  shows  that 
the  relief  was  intended  to  be  afforded  to  "sheriffs  and 
other  officers.*'  He  referred  to  Carpenter  v.  Pearce  (c), 
Abbott  v.  Richards  (rf),  and  LusKs  Practice  (e). 

Butler  in  reply.  Here  the  application  is  specifically 
by  the  sheriff^,  who  clearly  is  not  liable  to  any  risk,  and 

(fl)  Ch.  Form*.  7S1.  {h)  1  &  2  W.  IV.,  a  08. 

((?)  27  L.  J.  El.  148.  id)  16  M.  &  W.  1S4. 

(0  pp.  799,  7«a 
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^^w>        therefore  cannot  apply.    It  is  unnecessary  to  consider 
jMft        whether  the  special  bailiff  was  entitled  to  reKef. 

T. 

^^  St&phek,  0.  J.    The  proper  question  for  the  juiy  on 

BsHJAxxx.  the  Interpleader  Order  is  to  whom  the  property  belonged 
at  the  time  of  the  seizure.  Oo  that  issue  the  question  will 
arise  whether  the  property  was  or  was  not  bound  Stam 
the' time  of  the  delivery  of  the  writ.  But  the  Judge  has 
no  jurisdiction  to  determine  this  point  as,  in  efibcty  he 
did»  by  making  the  date  of  the  inquiry  as  to  the  ownep- 
ship  the  date  of  such  delivery;  so  far,  therefore,  the 
order  must  be  varied.  On  the  other  point,  I  retain  the 
opinion  I  expressed  during  the  argument.  When  die 
special  bailiff  was  appointed  under  the  order  of  a  Judge, 
the  sheriff  ceased  to  be  liable,  and  had  nothing  further  to 
do  with  the  matter.  The  person,  therefore,  to  apply  for 
the  interpleader  was  the  special  bailiff.  The  special 
bailiff  can,  I  have  no  doubt,  make  such  an  application  b 
bis  own  name,  although  he  is  not  the  person  to  whom 
the  process  is  directed.  But  I  think  that  here  the  appli- 
cation was  made  by  the  bailiff.  It  appears  by  the  afB* 
davits  that  the  application  really  was  that  of  the  bailiff 
on  behalf  of  the  sheriff ;  and  this,  I  think,  is  sufficient. 
No  doubt,  he  says  in  his  affidavit,  that  be  applied  on 
behalf  of  the  sheriff,  and  *'  for  his  indemnity  only.^  In 
hctf  it  was  for  his  own  protection,  and  he  should  have 
said  so.  .  If  be  had  been  acting  wrongfully,  the  Judge 
would  have  refused  to  grant  him  the  protection  he  asked. 
The  sheriff^s  name  was  properly  used  pro  forma.  The 
bailiff  ought  to  appear  by  his  own  attomeyt  mdng  the 
name  of  the  sheriff  as  in  the  writ. 

The  other  Judges  concurred. 

Judgment  accordingly. 
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Ew  parte  McEvot  (a).  March  25. 

rpHIS  was  an  application  for  a  prohibitiou  to  the  ^^^^^^l^ 
District   Court  at   Gundagai.      In   an   action   of  imrfXMei  of  tbe 
trespass  in  the  District  Court,  the  objection  was^  talcen  ActT'bo^r* 
that  the  defendant  resided  at  Melbourne,  and  not  within  reiddeDt"  in 
the  jurisdiction  of  the  Court.     It  appeared  that  the  de-  dultrict?^^** 
fendant  had  stations  at  Gunda^ai,  vbich  he  frequently  A'***',J2S?*^ 
▼isited.  He  was  there  in  March  1866^  and  again  in  June.  «  brUif  or  ;•- 
The  action  was  commenced  in  January  1868.  In  his  affi-  ^liJ^I^^ 
davit  be  swore  that  at  the  time  of  the  issue  of  the  sum*  as  an  mntem 
mons,  and  for  eight  years  before  and  at  the  time  of  the  ^'^^   ■ 
hearing,  he  resided  in  Melbourne.    But  in  certain  decla-* 
rations  made  under  the  Crown  Lands  Alienation  Act,  on 
the  9th  March,  1866,  he  bad  stated  that  he  had  continu** 
ously  resided  near  Gundagai  for  two  years  up  to  that  date4 
At  the  trial,  on  an  intimation  of  non-residence  by  one 
who  styled  himself  amicus  curice,  evidence  had  been 
^ven  for  the  plaintiff,  and  the  Judge  on  the  evidence 
ruled  that  the  defendant  resided  in  the  district;  and 
afterwards  the  defendant  paid  the  amount  of  the  verdict. 

Siephen^  in  support  of  the  application,  cited  E/c  parte 
Grover  (6),  Turner  v,  Nicholson  (c),  and  Macdougall 
▼•  Paterson  (i). 

Darley  showed  cause,  and  referred  to  EiV  parte 
Pollard  (e),  and  Ea  parte  Baillie  (/)• 

Stethsn,  C.  J.  It  will  be  necessary  for  us  to  decide 
whether  a  man  may  or  may  not  have  two  or  more  resi* 
dences  within  the  meaning  of  the  District  Courts  Act 
He  may  have  stations  in  several  districts,  and  may  visit 
them  occasionally ;  and  I  am  of  opinion  that  he  may, 
for  the  purposes  of  that  Act,  be  a  "  resident^  in  two  or 
more  districts.  And  it  is  plain  on  the  evidence,  if  so, 
that  this  appellant  has  resided  both  in  Melbourne  and 
on  his  station.  I  may  add,  that  the  appearing  as  amicus 
curiae  by  one  holding  a  brief  or  retainer  for  a  defendant^ 
IS  on  incorrect  practice.     It  is  done  for  the  purpose  of 

(a)  Before  Stephen,  0.  J.,  JBargraw,  J.,  and  ^aucett^  J. 
(h)  1  Svp.  Ct»  R.,  G.  L.  16S.         (e)  Id.  171,  note  (0). 
\i)\lQ,  B.  769.  {e)  2  Sup.  Ot  B.,  C.  !>.  ]98. 

if)  &  Svp.  Qi.  n^  0.  L,  17. 
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.  ^B68.         not  binding'  his  client  by  his  appearance ;  but  I  think 
Bz  parte      that  it  is  not  a  legitimate  ground  fpr  undertaking  the 

MoEyOT.  tn  e  • 

omce  of  am%cu8  curnB. 

HABaBATE,  J.  There  is  nothing  inconsistent  or  absurd 
in  a  man  having  several  residences*  The  contradiction 
between  the  affidavit  in  support  of  this  application  and 
the  declarations,  is  very  discreditable  to  the  applicant. 

Faucett,  J.'f  concurred. 

Rule  discharged  with  costs. 

Eof  parte  Clabkk  (a). 

The  19  Tic,    dlLARKE  was  the  lessee  of  ten  acres  at  Blacktown, 
extend*^©^  outside  the  town  of  Bathurst,  under  one  Goodacre; 

poclaimed        ^^g  latter  beinfl:  lessee  of  this   and  other  land  under 

Rottofi.  Goodacre  had  given  Rotton  a  lien  over  his 
crops  under  the  26  Vic,  No.  10.  Clarke  haying  grown 
some  wheat  on  his  land,  cut  and  stacked  it  there. 
Rotton  having  demanded  the  wheat  under  his  lien, 
Clarke  refused  to  allow  him  to  take  it.  Rotton  there- 
upon laid  an  information  under  the  10th  section  of  the 
19  Vic,  No.  24,  and  therein  prayed  that  a  warrant 
might  issue  to  seize  the  wheat.  The  police  magistrate 
issued  a  warrant,  and  the  wheat  was  seized  and  given  to 
Rotton.  At  the  hearing  of  the  information  Clarke 
appeared,  and  an  examination  having  taken  place  a  con- 
viction was  drawn  up,  which  directed  that  the  wheat 
should  be  handed  over  to  the  complainant. 

Hareh  25.  Darley  moved  to  make'  absolute  a  rule  for  a  pro* 
hibition,  on  the  ground  that  the  police  magistrate  had 
no  jurisdiction  under  the  19  Vic,  No.  24,  because  the 
land  where  the  wheat  had  been  seized  was  outside  the 
town  of  Bathurst. 

Davie  showed  cause.  The  objection  was  not  taken  at 
the  hearing,  and  is  now  too  late ;  Denton  v.  MarshaU(b). 
The  applicant  has  acquiesced  in  the  jurisdiction ;  Buggin 
v,  Bennett  (c),  Roberts  v.  Humby  (d).     The  19  Vic, 

(a)  Before  Stephm,  C.  J.,  Margrave^  J.,  and  J^aucett^  J. 
{b)  32  ia,  J.  Kx.  89.       («)  i  Bwr.  2030.      {d)  3  M.  &  W,  ISO. 
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No.  84,  is  not  so  limited  in  its  application  to  towns  as 
the  2  Vic,  No.  2. 

Stephen,  C.  J.  The  19  Vic,  No.  24,  extends  only 
to  town  or  places  ejiMdem  generis^  proclaimed  by  the 
government;  and,  therefore,  as  the  place  where  the 
alleged  detention  of  goods  occurred  was  outside  any 
such  town. or  place,  the  police  magistrate  of  the  adjacent 
town  had  no  jurisdiction  whatever  over  the  case.  And 
the  omission  by  the  appellant  to  take  the  objection  till 
after  conviction  did  not  give  the  jurisdiction.  The  pro- 
hibition must  issue,  but  without  costs,  as  the  objection 
was  not  taken  before  the  police  magistrate.  The  goods 
must  be  restored. 


1868. 


ExiMurte 
Clabki. 


The  other  Judges  concurred. 


Rule  absolute. 


Ew  parte  Botlb  (a). 

npHIS  was  an  application  for  a  prohibition  against  a 
conviction  under  the  Cattle  Stealing  Act,  on  the 
ground,  inter  alia^  that  the  principal  witness,  Murray^ 
was  shown  not  td  have  a  competent  religious  belief. 
On  showing  cause,  several  affidavits  by  witnesses  who 
were  present  at  the  hearing  of  the  case,  stated  that  they 
were  satisfied  that  Murray  was  sensible  of  the  religious 
obligation  of  an  oath  ;  but  it  did  not  appear  (unless  by 
inference  from  the  fact  that  the  man  was  examined  after 
the  objection  had  been  taken)  that  the  justice  adjudi- 
cated that  he  had  such  a  competent  belief ;  and  it  was 
sworn  by  the  appellant  that  the  witness  admitted  that  he 
did  not  know  the  nature  of  an  oath,  which  allegation  was 
not  contradicted. 

Darley  moved  to  make'the  rule  absolute. 

Wilkinaani  for  the  Crown,  objected  that  the  juris- 
diction of  the  Court  to  graiiPthis  .kind  of  prohibition 

(«)  IMvft  8ttph§n^  C.  J«|  Mar^'av4,  J.,  and  Faucett^  J. 


Biaroh2S. 

The  Coart 
ffrftnted  %  pro- 
hibitioo  nnder 
the  Jostices' . 
Acts  sgftinst  ft 
ooQTietion,  od 
the  gnmnd 
that  the  pr! 
cipal  witness 
^as  shown  not 
to  haYeaeom- 

Etentreligions 
Uef— it  not 
appeariufi^  that 
the  mafcistrate 
had  adjudi- 
cated that  be 
had  sQch  be- 
lief, and  the 
amieUanfs 
affidayit 
statio|^  that 
the  witness 
admitted  that 
he  did  not 
know  the 
natare  of  an 
oath,  which 
allegation  was 
not  oontra- 
tiiotftdi 


148  SUPBEMB  OOUBT  BEPOBT& 

$ 

^^^'  was  given,  and  limited  strictly,  by  the  14  Vic,  No.  48, 
^(srte  and  17  Vie.,  No.  S9 ;  and  that  there  was  no  power  to 
review  the  decision  of  the  magistrate  on  this  point,  at  all 
events  on  this  application.  But  assuming  the  existence 
of  the  jurisdiction,  the  magistrate  allowed  the  witness 
to  be  examined  after  the  objection  was  taken,  and  there- 
fore must  have  adjudicated  on  the  question.  Will  the 
Court  review  his  decision  ?  The  only  cases  where  Courts 
have  entertained  questions  of  this  kind,  are  where 
Judges  at  criminal  trials  have  referred  the  matter  to 
them.  It  is  believed  that  no  new  trial  has  ever  .been 
asl^  for  on  such  a  ground.  Defect  of  religious  know- 
ledge js  never  presumed.    Selh  v.  Hoare  (a),  and 

Tuyl.  Ev.  (6)  were  referred  to. 

* 

2>ar%  contra. 

Stephen,  C.  J.  We  have  no  doubt  that  under  the 
statutes  referred  to  we  have  jurisdiction  to  entertain  the 
question.  If  the  witnesses  are  incompetent^  there  is  no 
evidence.  If  satisfied  that  there  had  been  an  adjudi- 
cation as  to  the  competency,  this  Court  could  not  review 
that  decision.  But  I  am  not  8atis6ed  that  the  justice 
did  adjudicate  on  this  point.  On  this  evidence,  as  the 
case  now  stands,  I-  am  of  opinion  that  we  must  hold  that 
the  witness  was  illegally  examined.  In  the  absence  of 
any  evidence  that  there  was  an  adjudication  of  the  man^s 
competency,  in  opposition  to  the  appellant^s  evidence  as 
to  the  person^s  incompetency  (the  justice  having  notice 
of  the  point  by  the  rule  nm,  and  not  asking  for  time  to 
answer  the  affidavits),  there  are  the  affidavits  only  of 
bystanders,  that  in  their  opinion  the  witness  was  compe- 
tent. But  there  is  nothing  to  entitle  us  to  say  that  the 
justice  decided  that  point. 

Haborave,  J.  I  concur  in  the  opinion  that  on  the 
evidence  before  us  this  objection  is  sustained.  Omnia 
prcBsumuntur  rite  et  solenniter  esse  acta  donee  prcbetur 
in  contrarium ;  but  here  the  contrary,  I  think,  is  shown. 
The  presumption  is  met  by  the  affidavit  of  the  applicant^ 
that  the  witness  was  asked  imJ  said  that  he  did  not 

(ff)  S  B.  A  P.  id%  (^)  1^  12£S-«1355. 
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know  the  nature  of  an  oath.    There  is  alio  no  afBdavit        tUB. 
by  the  justice  that  he  did  adjudicate*  Ss  parte 

Faucett,  J.  I  cannot  concur  with  their  Honors, 
although  the  proceedings  leave  the  point  in  an  unsatis- 
factory state.  It  is  true  that  the  justice  has  not  applied 
for  further  time  to  answer  the  affidavits.  But  looking  at 
all  the  affidavits,  I  can  come  to  no  other  conclusion  than 
that  the  matter  was  inquired  into  by  the  magistrate; 
and  that  the  magistrate  did  adjudicate  that  the  witness 
was  competent.  It  is  not  stated  as  a  matter  of  fact  that 
the  magistrate  adjudicated.  But  are  we  to  infer  that  he 
did  not  do  his  duty  ?  Are  we  to  infer  this  when  in  point 
of  fact  he  ordered  the  witness  to  be  sworn  ?  It  is  not 
usual  for  a  Judge  to  adjudicate  formiilly  that  a  witness 
is  competent,  but  to  direct  the  witness  to  be  sworn.  For 
these  reasons  I  think  the  magistrate  did  adjudicate. 

Then  arose  the  question,  whether  there  was  enough 
evidence  to  support  the  conviction^  after  rejecting  this 
witnesses  testimony,  and  the  Court  was  of  opinion  that 
there  was  not,  and  quashed  the  conviction,  and  ordered 
the  appellant  to  be  discharged  from  his  imprisonment. 

Cunningham  against  Yeomans  (a).  Mtroh  17»  18. 

TkECLARATION  for  that  the  defendant  broke  and  IVespsasto 
•*"^  entered  ascertain  dwelling-house,  and  certain  other  ^^^4  broke*"* 
bouses,  lands,  and  premises  of  the  piainliff,  situate  at  ^P^^?!!!^ 
Potts*  Point,  in  the  city  of  Sydney,  and  with  his  ser-  diralliDi;boiiM, 
▼ants  broke  and  pulled  down  the  doors  of  the  said  JJ!J^][JjJ^o\^ 
houses,  and  remained  in  and  upon  the  said  houses  and  snd  pnlled 
premises  for  a  long  time.  Sjll**aSr* 

Plea,  that  before  and  at  the  time  of  the  committing  of  [?"^'Iffaf  4 
the  alleged  grievances  the  defendant  was  possessed,  as  of  loos  time, 
his  own  property,  of  certain  horses,  and  being  so  possessed  eJuSn*  honM 

of  the  defen- 
dant wfin  ttokn,  and  that  afterwards  they  were  with  the  plaintiff's  pivHy  pkoed  00  his 
landy  wherefore  the  defendant  having  reasonable  ground  to  beliere  toat  m  norses  were 
there,  made  ponoii  after  his  said  horses,  and  then  qnietly  and  peaoeably  entered  upon 
the  premises,  npon  whieh  the  horses  then  were,  to  view  tlie  horses,  and  did  qnletlv  and 
ptaoeably  enter  and  view  the  said  horses  and  carry  them  away.  SM,  on  demurer,  a 
good  plea. 

(e)  Befoct  SUphm^  G.  J.,  C^1s$^  J.,  and  FaueUi^  J. . 
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1^^*  thereof  they  i^ere  by  certain  persons  feloniously  stolen 
CuNNXNOHAx  out  of  his  possessiou,  and  were,  by  or  with  the  privity  of 
YioiuHfl.  the  plaintiff,  placed'  upon  the  premises  in  the  first  count 
mentioned;  averment,  that  afterwards  the  defendant 
was  informed,  and  had  reasonable  and  probable  cause  to 
•  believe,  that  the  said  horses  were  then  in  and  upon  the 
said  premises  in  the  said  first  count  mentioned,  wherefore 
the  defendant  made  pursuit  after  his  said  horses,  and 
then  quietly  and  peaceably  entered  with  his  servants,  the 
same  being  necessary  and  proper  for  that  purjpose, 
quietly  and  peaceably  entered  upon  the  said  premises  in 
the  said  lirst  count  mentioned,  in  and  upon  which  the 
said  horses  then  were,  as  the  defendant  had  been  in- 
formed, and  had  reasonable  and  probable  cause  to 
believe  as  aforesaid,  in  order  to  view  the  said  horses  so 
belonging  to  him  as  aforesaid,  and  did  then  and  there 
quietly  and  peaceably  enter  and  view  the  said  horses, 
and  carry  the  same  away  from  and  out  of  the  said 
premises  in  the  said  first  count  mentioned,  as  he  law-, 
fully  might  for  the  cause  aforesaid,  doing  no  unnecessary 
damage  to  the  plaintiff,  which  are  the  alleged  trespas&es. 
Demurrer  and  joinder. 

Butler  in  support  of  the  demurrer.  The  plea  does 
not  .allege  that  the  plaintiff  was  privy  tp  the  taking  of 
the  horses,  or  their  removal  out  of  the  defendants  pos* 
session.  It  is  also  defective  for  not  showing  the  circum- 
stances under  which  the  horses  were  placed  on  the 
plaintiff's  premises,  and  connecting  the  plaintiff  in  Bome 
way  with  the  act ;  Zimmler  v.  Manning  (a),  Anthong 
V.  Haney  (6),  Hayley  v.  Okey  (c).  In  WM  v. 
Beavan  {d)  will  be  founcl  the  only  precedent  -  for  this 
plea.  The  statement  in  the  note  to  Webb  v.  Beavan  (e), 
that  ^'eiitryupon  the  plaintiff's  land  would  appear  to. 
be  lawful,  if  the  defendant's  goods  were  brought  there 
wUh  the  privity  of  the  plaintiff,"  is  not  supported  by  the 
authority  relied  on  by  the  reporter.  ^If  the  plaintiff 
brought  the  horses  on  the  land,  the  animals  might  have 

(a)  2  Sap.  Ct.  B.,  G.  L.  235,  (b)  8  Bins.  190. 

(c)  22  L.  J.  £x.  139.  (d)  6  M.  &  G.  1066. 

(e)  6  M.  dE  G.  1066. 
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been  taken  away  by  the  true  owner ;  Patrick  v.  Cofo-         I^g8» 
rick  (a).     But  how  will  the  plaintiflTs  privity  to  the    CumnxroHAx 
bringing  give  the  same  right,  if  he  did  not  know  that      Ybomans. 
the  horses  were  stolen  P    [Stephen,  C.  J.  Does  the  fact  of 
the  stealing  make  all  the  difference?     If  it  makes  no 
difference,   Zimmler  v.  Manning  seems  quite  in   the 
plaintiff's  favour.]     No  irrevocable  license  will  be  pre- 
sumed,   as    in    Wood    v.  Mdnley  (6).      Williama   v. 
Morris  {c\,The  King  v.  Milton  (</),  Blades  v.  Higgs  (e), 
and  Fletcher  v.  Rylanda  (/)  were  referred  to. 

Darley  in  support  of  the  plea.  The  difference  is 
between  following  chattels  which  have  been  taken  by 
trespass  and  chattels  stolen.  The  point  was  raised  and 
decided  in  Higgins  v.  Andrews  (g)^  which  is  abstracted 
in  Viner^s  Abridgment  (A),  Trespass  H  a  2  (4),  from 
which  it  appears  that  if  /•  S.  go  into  the  house  of  J,  N.^ 
the  door  of  which  is  open,  to  search  for  goods  which  he 
has  lost,  this  action  lies,  although  it  be  commonly 
reported  that  the  goods  are  in  the  house  of  J.  JNT.  But 
tlmt  if  the  goods  of  J.  S,  have  been  stolen,  and  J.  S. 
'know  that  they  are  in  the  house  of^J,  JNT.,  and  J.  S.  go 
therein,  the  door  being. open,  to  take  them  away,  this 
action  will  not  lie.  The  report  says,  **  a  difference  was 
taken  between  felony  and  trespass,  for  if  J.  S.  take  my 
horse  and  put  him  into  the  stable  of  J.  iVT.,  it  is  not  law- 
ful for  me  to  enter  into  the  land  and  take  him ;  but  if 
J.  S.  feloniously  steal  my  horse,  and  carry  him  on  to 
the  land  of  J,  JNT.,  then  I  may  justify  my  entry  on  the 
land  and  retake  him.^  The  same  principle  ia  recognized 
in  the  passage  in  Blackstone  (»),  adopted  by  Tindal, 
0.  J.,  in  his  judgment  in  Anthony  v.  Haney  {k).  It 
may  be  admitted,  that  if  the  stolen  property  be  not 
found  on  the  premises  entered,  the  party  entering  cannot 
justify  his  act.  But  here  the  plea  showa  that  the  stolen 
horses  were  really  on  the  land,  and  therefore  the  defen- 

(«)  3  M,  A;  W.  884.    (6)  11  A.  &  E.  84.    U)  8  M.  dk  W.  488. 
(in  Moo.  &  M.  107.  (9)  80  L.  J.  0.  P.  847. 

{/)  8  H.  A; C.  774 ;  84  L.  J.  Ex.  177 ;  on  appeal,  I L.  B.,  E^  365 ; 
85  L.  jr.  Ex.  154. 


)  2  BoUe  B.  55 ;  2  Bolle  Ab.  564.         (A)  20  Vol  606. 
>*)  a  BL  OoDun.  4,  {k)  8  Bing.  192, 


i? 
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1868.        dant^s  suspicion  was  well  founded.     He  referred  to 
OomnvoBAM   jlddUan  on  Torts  (a). 

T. 

Butler  in  reply.  In  any  event,  the  plea  attempts 
to  justify  **  breaking  and  pulling  down  the  doors,^  outer 
and  inner.  For  it  is  pleaded  to  the  entire  declaration, 
^  broke  and  entered  the  dwelling-house  and  premises  of 
the  plaintiiF,  and  broke  and  pulled  down  the  doors  of 
the  said  dwelling-house.^  [Stephen^  G.  J.  Is  not  this 
matter  of  aggravation  only  ?]  Even  the  entry,  without 
breaking  doors,  was  not  lawful.  There  must  be  in  any 
event  a  '<  fresh  pursuit.'*  The  authority  in  2  SoUe  S,  is 
nbUer  dictum,  and  it  is  qualified  by  the  passage  in 
20  Vin.  Ab.  506,  which  says,  <<  if  the  stealing  of  the 
thing  had  been  by  felony,  and  I  had  upon  freah 
ptiT^iit  taken  it  in  his  house,  this  had  been  justifiable 
in  a  trespass  against  me,^  and  also  by  2  Rolle  Ab.  564, 

Stsphen,  C.  J.  If  a  chattel  be  feloniously  taken, 
and  put  on  a  third  person'*s  premises  by  the  latter*s  con-> 
sent,  the  latter,  although  not  cognisant  of  the  felony, 
justly  incurs  the  n^k  of  the  thing  turning  out  to  hi 
stolen ;  and  for  the  sake  of  public  justice,  and  the  re* 
pressing  of  crime,  the  owner  of  the  property  has,  and 
ought  to  have,  at  any  time,  the  right  of  entry  on  such 
p(>nson*8  premises,  and  of  retaking  the  chattel.  I  see  no 
reason  why  the  right  of  recaption  should  be  limited  to 
cases  where  there  is  fresh  pursuit.  It  has  been  held  that 
in  cases  of  trespass,  hue  and  cry  makes  no  difference. 
Public  policy,  which  supersedes  all  questions  of  private 
interest,  requires  that  every  felony  should  be  punished, 
and  that  an  opportunity  of  prosecuting  the  thief  to  con* 
viction  should  be  facilitated  by  the  production  of  the 
stolen  property ;  and  I  think  this  dis^nguishes  the  cases 
of  goods 'taken  by  trespass  and  by  felony.  If  a  stcden 
horse  is  on  land  not  with  the  consent  of  the  owner  of  the 
land,  an  entry  by  the  owner  of  the  horse  on  such  land 
may  be  unlawful ;  but  if  the  owner  of  the  land  has 
allo<7ed  a  stolen  horse  to  be  placed  there,  why  may  not 

(«)  [Ed  IB^I  pb  loa. 
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ihe  owner  of  the  horae  in  the  interest  of  the  public  enter         ^^^^* 
and  retake  him  P  Baldwyn  v«  Noaks  (a),  in  2  Lutwyche   CumraNOHAx 
1809,  supports  this  proposition  ;  and  in  that  case  there      ysoiuirs. 
is  no  mention  of  frcfih  pursuit*    The  authority'  of  Blacks 
9iane^  cited   and  approved  of  by  Lord  Chief  Justice 
Tindal^  in  Anthony  v.  Haney^  implies  that  the  right  of 
recaption  exists  where  the  goods  have  been  feloniously 
stcden.    I  doubt  whether  a  search  ^arrant  was  necessary 
under  such  circumstances.     Such  an  authority  would  be 
necessary,  if  it  turned  out  that  the  goods  were  not  on 
the  premises;  nor  could  outer  doors  be  broken  open^ 
unless  under  such  a  warrant. 

As  to  the  breaking  of  doors  for  the  purpose,  that  may 
or  may  not  be  justifiable.  But  that  question  does  not 
yet  arise ;  for,  as  complained  of  in  the  declaration,  it  is 
matter  incidental  only  to  the  entry,  and  therefose  is 
matter  of  aggravation  merely.  If  the  plaintiff  desires  to 
make  it  matter  of  substantial  complaint,  he  can  new* 
assign. 

(a)  Bakhoyu  v.  Noukt,  in  2  Zwiw,  1309,  was  an  action  of  treipais  for 
Mteiing  plaintiff's  close  and  barn,  and  taking  a  oov  and  calf.  The 
.  defence  was  thai  the  defendants,  as  the  servants  of  Sir  Frmd*  MwmU, 
had  seised  the  eow  as  a  herriot,  and  that  while  in  their  pCMsession 
7FiSi0m  BtUdwyn  bad  taken  the  eow  from  them  and  placed  it  in  the 
plalnUfTB  bam,  where  it  was  for  some  weeks,  and  had  a  oalf ;  and  that 
afterwards  the  defendants,  by  Sir  Ftaneia  MusteWs  command,  entered 
the  barn  and  retook  the  cow  and  calf.  The  plaintiff's  counsel  cited 
Hi^lar  T.  J!\'sher^  1  Oroke  2iS,  and  SigginB  ▼.  jbtdrews,  2  Bolle  Ab.  664, 
as  showing  that  the  entry  waa  UDlawfol.  The  defendants  argnod  that» 
**V^  the  seiziir^  of  the  herriot  by  the  command  and  on  behalf  of  6ir 
Jrnmcit  Xuiseil,  he  had  the  property  in  it;  and  when  any  goods  are  on 
tbe  land  or  the  dose  of  another,  by  his  neglect  or  default,  or  by  the  tori 
d  a  third  person  with  his  consent,  it  is  lawfdl  for  one  to  enter  and  take 
them  without  being  a  trespasser;  and  for  that  Higgins  ▼.  Andrews^ 
2  Rolle  Rep.  55,  8  Groke  S29»  Chapman  and  ThumbUthorp's  case,  KeiL 
a<^  and  9  K  lY.  85,  and  85  H.  VI.  2a&  b,  and  2  Cro.  866,  Ward 
mad  Ayr0*8  ease  were  cited.  In  this  case  it  appears  that  the  property 
In  ibe  eow  and  calj^  by  the  seizure,  were  in  Sir  Franeit  RnsteU,  and  that 
WiUiam  JBakhcyn,  on  the  same  day  as  the  seizure,  tortioasly  took  them 
oat  of  the  possession  of  the  defendants,  the  servants  of  Sir  Fi'aneU,  and 
on  the  same  dav  deUyered  them  ^  the  plaintiff  on  his  said  dose,  who 
then  received  tnem  and  pla^d  toeu  in  the  said  barn ;  wherefore  it 
might  reasonably  be  presumed  that  the  plaintiff  was  cogniitant  of  the 
aeisnre,  and  consequently  that  the  property  of  the  animal  was  then  in 
(^r  Friatcify  wherefore  it  was  lawful  for  the  defendants  to  enter  and  re- 
tsdce  them  by  the  command  of  Sir  Francis.  As  to  this  point,  the  Chief 
Justice  Jones  seemed  to  bo  of  opinion  that  the  cow  and  calf  were  not  on 
tbe  dose  by  the  tort  of  the  plaintiff.  But  Levita  was  of  opinion  that  as 
iTiUiam  BMwyn  took  the  animals  and  deliyered  them  to  the  plaintiff, 
•ad  be  {ilaeed  them  in  the  barn,  thai  amounted  to  a  oommandi  ibr 
««ifiis  niHMitio^  Ac" 
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1868.  I  am  not  dear  whether,  if  the  horse  here  had  been 

CuHMiNaKAx    taken   by  trespass  merely,  but  put  on  the  plaintiff's 
YmcAKs.      premises  by  his  consent^  after  such  trespass,  the  authority 
of  Zimmkr  v.  Manning  would  apply. 

Chxeke,  J«»  concurred. 

Faucett,  J.  The  breaking  and  pulling  down  the 
doors,  and  the  remaining  in  the  plaintiff^s  house  for  a 
long  time,  is,  it  is  clear,  only  matter  of  aggravation ; 
and  the  pleader  who  drew  the  demurrer  evidently  was  of 
this  opinion  ;  for  the  plea  is  not  stated  to  be  insufficient 
«  on  any  such  ground. 

I  give  no  opinion  whether  the  entry  is  justifiable  if 
the  horse  has  been  taken  by  trespass ;  but  I  have  no 
hesitation  in  acting  on  the  authority  of  Higgins  v. 
AndrewSy  which  is  referred  to  in  %  Lutwyche^  and  has 
been  constantly  recognised  in  the  Abridgments,  and 
which  is  relied  on  in  the  passage  from  Blackstone^s 
Commentaries,  quoted  with  approval  by  Lord  Chief 
Justice  Tindal  in  Anthony  v.  Haney.  Where  goods 
have  been  stolen,  the  owner  of  the  land  where  those 
goods  are  placed  with  his  privity,  although  igi^oraot 
that  the  felony  has  been  committed,  cannot  complain -if 
the  owner  of  the  goods  enters  upon  his  land  and  retakes 
them.  No  notice  or  demand  is  in  such  case  necessary. 
The  rule  is  founded  on  public  policy,  and  that  the  ends 
of  justice  may  not  be  defeated.  I  think  it  is  not  neces- 
sary to  allege  fresh  pursuit ;  for  it  is  plain  that  it  may 
be  some  time  before  it  is  known  where  the  stolen  property 
is  to  be  found. 

Judgment  for  the  defendant. 


CASSIS  AT  LAW,  166 

1869. 


Thb  Queen  against  Nicholbon  (a).  Jane  ii, 

SPECIAL  case  under  the  13  Vic,  No.  8,  section  1.     Theprijontr 
„,,  .  .  •         J     1      J*  *       I         ^*«  tri®«  OB 

<*Th]s  pnsoner  was  convicted  before  me  at  the  an  infonDation 

recent  Maitland  Assizes,  on  the  22nd  April  last,  of  ^^JJ*gJJi^*"* 

having  on  the  second  day  of  February,  1868,  sent  a  Mnt  a  letter  to 

threatening  letter  to  one  John  MayOy  demanding  money  jufn^ng 

from  the  said  John  Mayo  with  menaces,  and  without  money  of  bim 


any  reasonable  or  probable  cause,  which  letter  is  set  ^^  ^ifrhont ' 

forth  at  length  in  the  information  (6).  reawnaWe  or 

^  ^  ^  probaow  oanie. 

It  appoifod 

(ff)  Before  Stephen^  G.  J.,  Margrave,  J.»  and  Famceti,  J.  from  the  letter 

(b)  Tbe  information  was  a«  follows: — "Be  it  remembered,  Ao,,  that  Uiat  the  firiso- 

JFUlum  Johmon,  the  younger,  on  the  second  dav  of  Febraarv,  in  the  ner  and  M. 

?rear  of  onr  Lord  1868,  at  Maitland,  in  the  colony  aforesaid,  know-  had  been  play* 

ngly  and  felonionsly  did  send  to  one  John  Mayo  a  certain  letter,  ing  at  some 

directed  to  the  said  John  MayOf  by  the  name  and  description  of  Mr.  ffeme  with 

John  MaffOf  demanding  money  from  the  said  John  Mayo  with  menaces,  dice ;  and  that 

and  witliout  any  reasonable  or  probable  cause,  and  which  letter  is  as  the  prisoner 

follows,  that  is  to  say — *  Louth  Park  Tannery,  February  2nd,  1868.  haTing  aftep> 

Mr,  John  Mapo,    Sir — It  was  my  full  determination,  on  the  moment  of  wards  asoer- 

my  return  from  Sydney  on  Thursday  last,  to  have  gone  down  to  Uinton  tsined,  ss  he 

purposely  to  have  seen*you  on  business  of  the  greatest  importance  both  alleged,  that 

to  yon  and  mYself,  but  not  being  at  all  well,  and  the  westner  being  un-  the  dice  need 

favourable,  hindered  me  from  doins  so.    I  made  up  my  mind  to  go  this  were  loaded, 

Sunday  morning,  but  I  am  not  able,  so  I  am  compelled  to  write.    You  demanded  baok 

no  doubt  remember  me  being  in  Newcastle  in  May  last,  at  thoTaces.  the  money 

I  had,  when  going  down,  in  cash  £l20,  and^l5  I  borrowed  from  JSobert  which  he  had 

Watt,  that  is  a  totid  of  £36 — the  whole  amount  of  which  I  demand  now  thereby  lost, 

from  yon  in  cash  by  12  o'clock  on  Thursdajr  next ;  if  not  by  that  time  threatening  a 
paid  to  me,  I  at  once  on  Thursday  place  it  in  the  hands  of  a  solicitor ;.  proeecuUon  for 

and  so  surely  you  do  not  refund  me  the  whole  amount,  it  will  ooet  yon  mud,  if  the 

before  I  am  done  £1^,  and  very  likely  more  seyere  punishment.    I  demand  was 

•ball  not  take  £84  19a  ;  and  unless  I  get  refunded  to  me  eveiT  shilling,  not  complied 

I  am  determined,  by  my  Ood,  to  bring  yon  before  the  bench ;  and  as  with.    MM 

eertain  as  your  name  is  John  Mayo,  by  the  evidence  I  shall  and  can  (Hargrove,  J., 

bring  from  Sydney  and  Newcastle,  nothing  will  save  yon  from  being  diueniienie), 

•ommitted.    1  can  prove  where  you  got  your  loaded  dice,  when  you  sot  that  the  onso- 

them,  how  you  got  them,  and  whom  you  got  them  from.    Neither  Joe  oer,  on  nis 

at  Bob  Watts,  nor  Lion  Horn,  know  anything  aboub  it ;  and  if  I  am  triid  for  the 

letUed  with  quietlv,  they  never  shall  know ;  but  if  I  am  not,  there  will  offence  of  send- 

be  more  irons  in  the  fire  than  mine.    I  will  be  under  no  expense  what-  ing  that  letter, 

ever,  aa  tibe  Crown  bears  all  the  expense  for  me ;  yourself  and  IHek  got  was  entitled  to 

all  the  money  that  night  (and  no  wonder),  so  you  and  Dick  at  once  show  that  the 

satisfy  me ;  for,  by  the  God  that  made  me,  if  yon  do  not,  I  shall  see  demand  itself 

what  the  law  will  do  in  the  matter.    I  could  tell  you  live  times  aa  much  was  made  in 

aa  I  have  written  on  this  paper,  but  it  is  very  little  use  for  me  telling  a  good  faith ; 

person  what  tools  he  has  resdy  for  use,  when  he  already  knovrs  it  and  for  that 

Mind,  I  want  my  money  by  Thursday  next,  6th  instant,  by  12  o'clock  purpose,  to 

noon ;  if  not  by  then,  £100  will  not  stop  me.    Yours,  in  earnest  and  in  prove  that  the 

hasten  WUliam  Nicholson,  jnnr.'    Boberi  Jf.  Itaace,"  prisoner  had 

Deeasode- 
firaoded,  or  that  at  least  he  had  probable  grounds  for  so  believing. 
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M<^  ♦*The  information  was  framed  under  the  7  and  8 

Tha  Qunir    Geo.  IV.,  c.  29>  s.  8,  adopted  in  this  colony  by  9  Geo. 

KifisouoH.    ly^f  No.  1. 

**  (1).  Mr.  Windeyer,  in  defence  of  the  prisoner, 
wished  on  cross^xamination  to  ask  H.  G" Meagher  (one  of 
the  witnesses  for  the  prosecution)  the  following  question 
•  -^-^  Was  the  prosecutor  a  known  gambler  by  reputation  f 
I  rejected  the  question  as  inadmissible;  among  other 
grounds,  as  contrary  to  the  well  established  authorities, 
Reg.  V.  Gardner  (a),  Reg.  v.  Hamilton  (6),  cited  in 
Archbold^a  Criminal  Practice  (c),  and  see  other  cases  in 
Roucoe^  Kvidence  in  Criminal  Gases  (d).  In  my  opinion ' 
the  law  excludes  a  defendant,  on  such  an  indictment  as 
this,  from  proving  the  truth  of  any  of  the  accusations 
contained  in  the  threatening  letter.  The  Grown  being 
equally  excluded  from  proving  the  falsehood  of  such 
accusations. . 

'^  (S).  Mr.  Windeyer  called  witnesses  for  the  defence, 
and  wished  to  ask  his  first  witness  {Thomae  Jackwfi) 
the  same  question  as  he  had  put  to  O* Meagher ;  also  the 
following  question — ^Did  you  ever  know  or  hear  of 
loaded  dice  being  used  by  the  prosecutor  ?^  Of  course 
I  rejected  such  questions  as  inadmissible. 

*^  (8).  Mr.  Windeyer  also  wished  to  ask  die  prisoner*s 

second  witness  (Thotnae  Jones)  the  following  question— ^ 

<  Did  you  ever  give  prisoner  any  information ;  and  if  so, 

'    what  as  to  his  playing  at  dice  with  John  Mayo ;  and  if 

so,  when  ?^ 

<<  (4).  Mr.  Windeyer  Awo  wished  to  ask  the  prisoner's 
third  witness  {Robert  Fletning)  the  following  question — 
*  Did  you  see  any  play  at  dice  between  the  prisoner  and 
John  Mayo  V    1  rejected  both  these  questions. 

'^  The  points  for  consideration  of  the  full  Conrt  are:— 
Whether  I  was  right  in  rejecting  the  above  questions, 
or  any  of  them  ?  Mr.  Windeyer  argued  that  these 
questions  tended  to  Rbow  that  the  prisoner  had  *  reason- 
able and  probable  cause^  for  making  the  daoiaod  of 
mon<'/  contained  in  the  letter.     I  considered  that  these 

U)  1  0.  A;  P.  479.  (i)  1  C.  ft  K.  SIS. 

(f)  p.  717.  (d)  pp.  916,  91S. 
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questioM  were  directly  against  the  established  authori-        i^^* 

ties,  and  bad  no  tendency  to  show  any  ground  for  the  The  Qubbk 

^  demand/  except  as  necessarily  arising  from  the  threat  KxcaoLsoir. 
and  menace. 

May  11th,  1868. 

ft 

Windeyer  for  the  prisoner.  It  is  maintained  that  the 
prisoner  bad  the  right  to  show  that  the  money  was  his 
own  ;  that  for  this  demand,  therefore,  there  was  reason- 
able cause.  It  is  no  objection,  that  in  order  to  show  this 
cause  for  his  demand,  the  guilt  of  the  prosecutor  was 
also  necessarily  inquired  into.  The  prisoner's  right  to 
demand  back  his  money,  depended  on  the  fact  of  bis 
having  been  cfieated  by  the  prosecutor.  And  the 
reasonableness  of  making  the  demand,  depended  on  the 
reasonableness  of  the  prisoner'^s  suspicion  and  belief,  jufit 
as  in  a  case  of  an  action  for  a  malicious  prosecution.  In 
such  a  case  a  defendant  might  show  the  information  on 
which  he  acted ;  Hughes  v.  Buckland  (a).  It  is  ad* 
tnitted  that  it  is  no  defence  to  show  that  the  charge 
threatened  was  just ;  R.  v.  BamiUofi  (6),  K.  \\  Gard- 
ner (c).  But  that  is  not  the  defence  here.  Here,  as  in 
il.  T,  Miard  (d),  the  prisoner  honestly  believed  that  he 
was  entitled  to  make  the  demand.  In  that  case  the 
prisoner  was  indicted  for  sending  to  the  prosecutor  a 
letter  demanding  10,000  francs  with  menaces;  it  ap- 
peared that  a  criminal  intercourse  between  the  prose- 
cutor, who  was  a  clergyman,  and  the  prisoner  had  com« 
menced  at  a  house  of  ill  fame  in  London,  and  been 
renewed  in  Paris,  and  subsequently  in  London  again, 
and  the  prisoner  had  received  at  different  times  £1SOO 
from  the  prosecutor.  Tindal,  0.  J.,  lifter  referring  to 
the  7  and  8  G.  IV.,  c.  99$  s.  8,  told  the  jury  «<  that  parte 
of  this  offence  have  been  made  out,  is  perfectly  clear ; 
that  a  letter  was  sent  by  the  prisoner  to  the  prosecutor, 
snaking  a  demand  of  money  with  menaces,  there  is  no 
doubt ;  what  you  will  have  to  say,  therefore^  is  whether 


{ 


«}  IS  H.  &  Vr.  346.  (h)  I  0.  A  K.  212. 

c)  t  C.  *  P«  479i  {d)  1  Cos  Cr  0.  as. 
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^^^^-  that  was  done  without  reasonable  and  probable  cause ; 
The  QvBKr  for,  it  is  admitted,  that  the  menaces  contained  in  these 
K1GKOL8OV.  letters  are  such  as  are  contemplated  by  the  Act ;  and, 
indecfd,  the  threat  of  exposing  a  clergyman,  who  has 
been  guilty  of  great  sins,  in  his  own  church,  on  the  mott 
solemn  day  in  the  year,  &c.,  &c.,  are  such  as  fall  within 
the  meaning  of  the  Act.  But  the  main  defence  is,  that 
there  was  some  just  and  reasonable  ground  for  the 
demand  made  in  this  case ;  or  that  the  prisoner,  at  least, 
truly  and  honestly  believed  that  she  had  just  and  reason- 
able cause  for  making  it ;  and  that  is  the  view  which  I 
recommend  you  to  take  in  applying  Ihis  evidence.  Ask 
yourselves  the  question,  whether  this  demand  was  made 
at  a  time  when  the  party  making  it  really  and  honestly 
believed  that  she  had  good  and  proBable  cause  for 
making  it.^  The  circumstance  of  the  prisoner's  right 
depending  on  the  truth  or  falsehood  of  the  charge,  is 
accidental.  [Stephen,  C.  J.  If  two  men  play  at  dice, 
which  is  illegal,  can  the  loser  win  back  his  money  ;  and 
if  he  cannot,  can  it  be  said  that  he  bas'reasonable  cause 
for  the  demand  ?  (a)]  It  is  submitted  that  it  is  sufficient 
if  the  prisoner  believed  that  he  had  a  right  to  make  the 
claim ;  and  that  it  is  not  necessary  that  the  claim 
should  be  sustainable  in  point  of  law.  Williams  v. 
Hedley  (6)  was  cited. 

The  Attorney  General,  for  the  Crown,  contended  that 
as  the  money  had  been  won  at  an  illegal  game,  it  was 
not  recoverable;  and  that,  therefore,  there  was  no 
reasonable  cause  for  making  the  demand.  He  referred 
to  Brown  v.  Leeeon  (c),  and  Chittjfe  Statutes  (d). 

Cur.  adv.  vult. 

Jone  It.  Their  Honors  now  gave  judgment  as  follows  :— 

Stephen,  C.  J.  The  indictment  in  this  case  is  for  a 
felony,  created  by  statute ;  and,  following  the  words  of 
that  statute,  it  charges  the  accused  with  having  sent  a 
letter  to  one  Mayo,  demanding  money  of  him  by  me* 

(«)  See  IkvoM  T.  NiehoUt,  2  C.  B.  601 ;  Johtmn  v.  Lamle^,  12  a 
B.  468  ;  MeKmneU  t.  Jtobinmtn,  3  M.  &  W.  iS4 ;  Thistkwood  ▼.  Ov 
croft,  1  M.  &  8.  600. 

{h)  8  £aat  978.  (e)  2  H,  Bl.  46.  {d)  2  YoL  266. 
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naces,  and  without  reasonable  or  probable  cause.  It  is  1^^* 
clear,  therefore,  on  the  plainest  principles  of  law,  as  it  is  The  Qwes 
equallj  clear  on  authority,  that  these  latter  words  are  of  -jgi^^j^^^^ 
the  essence  of  the  crime;  and  that,  whatever  the 
menaces  used,  the  party  making  the  demand  must  be 
acquitted,  if  there  existed  a  reasonable  or  probable 
cause  for  that  demand.  If  the  writer  of  any  such  letter, 
for  example,  demands  money  to  which  he  has  not  the 
shadow  of  a  claim,  threatening  an  accusation  of  some 
ofience  as  the  alternative  of  refusal,  he  will  obviously  be 
guilty  under  this  enactment.  But  i£  the  menace,  how«. 
ever  wrong  morally,  be  for  the  purpose  of  obtaining 
money  to  which  the  writer  is  entitled,  or  reasonably 
thinks  himself  entitled — Miard^a  case  (a) — ^he  cannot  be 
convicted.  In  the  one  case,  he  has  cause  for  the  demand. 
In  the  other,  he  had  none.  The  distinction  and  the 
reason  for  it,  are  equally  obvious. 

Now  here,  as  we  collect  from  the  prisoner's  letter, 
which  is  set  out  in  the  indictment,  he  and  the  prosecutor 
had  been  playing  at  some  game  (it  does  not  appear 
what)  with  dice ;  and,  having  afterwards  ascertained-— 
or  alleging  himself  to  have  ascertained — that  the  dice 
used  were  loaded,  Nicholson  demands  back  the  money 
.which  he  had  thereby  lost ;  threatening  a  prosecution 
for  the  fraud,  if  the  demand  were  not  complied  with. 
The  question  is,  whether  the  prisoner  was  not— on  his 
trial  for  the  offence  of  sending  that  letter— entitled  to 
shew,  that  the  demand  itself  was  made  in  good  faith ;  in 
other  words,  that  he  had  '*  reasonable  cause''  for  making 
that  demand.  For  this  purpose,  his  counsel  sought  to 
prove  that,  in  fact,  Nicholson  had  been  so  defrauded ; 
or  that,  at  least,  he  had  probable  grounds  for  so  be- 
lieving. But  the  Judge  refused  to  permit  any  such 
inquiry ;  holding,  that  this  would  be  to  show  the  justice 
of  the  threatened*  accusation-— which  could  be  no  de- 
fence, to  a  charge  of  demanding  money  under  terror  of' 
that  threat. 

I  am  of  opinion  that  the  proposed  inquiry  was  admis« 
sible.  .  It  hat  been  already  shown,  that  the  crime  con« 

(<r)   iCojc  C.  0.  23, 
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J  ^B<^^'        sists-  sot  in  the  threat  or  menace,  but  in  the  demand; 

i  The  Qirunr    and  that  this  is  punishable,  or  not  punishable,  according 

I  NxoHOMox.    ^*  ^^  ^^  made  with  or  without  reasonable  cause.     And 

how  can  an  accused  establish  this>  that  is  to  say^  that 
his  demand  was  a  just  one,  or  reasonably  supposed  by 
him  so  to  be«  unless  evidence  tending  to  establidi  the 
fact  or  inference  be  received  ?  The  prisoner  here  was 
prevented,  in  effect,  from  entering  into  his  defence. 
Charged  with  having  had  no  reasonable  cause  for 
making  his  demand,  he  was  not  allowed  to  refute  the 
allegation. 

It  is  true,  that  no  mere  question  as  to  the  truth  of  a 
threatened  accusation,  in  any  case,  can  amount  to  a 
defence.  For,  if  it  were,  the  most  unfounded  claim 
might  be  made  the  means,  on  a  prosecution  of  this  kind, 
of  putting  any  innocent  person  (and  that  person  the 
prosecutor)  on  his  trial.  But,  if  a  claim  be  apparently 
just,  or  reasonably  thought  to  be  so— -in  other  words,  if 
it  be  made  with  reasonable  cause— 4he  statute  tak?9  uo 
cognisance  of  the  matter.  The  claimant  is  not  made 
punishable,  because  only  of  accompanying  his  demand 
with  violent  language,  or  an  unfounded  accusation.  And 
if,  on  the  contrary,  the  accusation  be  true,  it  would  be 
monstrous  to  suppose  that  then  his  defence  ceases ;  that 
be  can  no  longer  shew  the  ground  of  his  demand,  that  it 
was  a  reasonable  or  probable  one,  because  he  cannot  do 
this  without  also  establishing  the  justice  of  the  threat. 

The  distinction  will  be  at  once  perceived,  that  here 
the  prisoner's  defence  is  not  the  truth  of  the  accusation, 
as  such,  but  the  fact  that  he  had  reasonable  cause  for 
his  demand.  If  Nicholson  had  threatened  a  charge  of 
murder,  or  other  crime  unconnected  with  the  cheating, 
in  case  of  non-compliance  with  that  demand,  such  a 
charge  unquestionably  could  not  become  the  subject  of 
inquiry.  But  an  averment,  forming  one  material  portion 
of  a  count  or  information,  cannot  be  Ibe  less  matter  for 
proof  or  refutation,  because  the  evidence  may  also  estab- 
lish some  other  fact,  which  could  not  otherwise  bo 
entered  into.  It  may  further  be  remarked,  that  the 
prisoner  did  not  necessarily  seek  to  establish  Maffffs 
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guilt;   but  sought  to  show  reasonable  cause  for  the        ^^^- 
demand,  by  showing  grounds  for  a  reasonable  belief  in    ^^  Qvmi 
hia  guilt.  ^icHOLsoK. 

It  18  not  necessary  to  determine,  I  think,  whether  tha 
demand  in  this  case  was  really  with  reasonable  cause  or 
not,  because  that  was  a  question,  on  whioh  the  jury-— 
although  of  course  subject  to  the  Jndge^s  direction— had 
a  right  to  form  their  own  opinion.  They  could  not  ignore 
tiie  allegation,  that  the  demand  was  without  reasonable 
csxue ;  and  the  cadence,  therefore,  which  was  offered  on 
that  point  for  the  prisoner  was,  in  any  event,  I  conceiyey 
wrongly  excluded.  I  am  strongly  disposed  to  bold,  how- 
ever, that  (supposing  the  fiicts  to  be  as  detailed  in  the 
letter)  there  was  such  cause.  In  the  first  place,  it  does 
not  appear  what  was  the  game  at  which  ihe  parties 
played,  or  are  said  to  have  so  done.  It  may,  therefore, 
have  been  backgammon ;  which  is  not  an  illegal  game. 
But,  assuming  the  playing  to  have  been  illegal,  there  are 
authorities  which  go  far  to  establish  the  position,  that 
where  one  of  two  parties  so  playing  contrives  by  fklse 
play  to  cheat  the  other,  and  so  wins  his  money,  the  loser 
is  not  m  pari  delicto  with  the  rogue— 4md  therefore  may 
recover  back  the  plunder.  See  Thiatleweod  v.  Cra* 
croft  (a),  WiUiama  v.  Hedley  (6),  and  Atkinson  v. 
Denby  (c).  In  truth,  in  such  a  case,  the  money  is  not 
won  by  play  at  all,  although  it  be  won  at  play ;  for  it  is 
won  by  fraud,  to  which  the  loser  was  no  party.  And  if 
this  be  the  law,  the  demand  here  made  by  Nichohon 
was  a  strictly  legal  demand,  and  therefore  necessarily  was 
vith  reasonable  cause— as  he  sought  at  the  trial  to  be 
permitted  to  prove. 

Hargeavs^  J.  This  prisoner  was  tried  before  me  at 
ihe  last  Maitland  Assises,  and  found  guilty  under  7  and 
8  Geo.  IV.,  cap.  S9,  s.  8,  adopted  by  9  Geo.  IV.,  No.  1, 
of  sending  a  threatening  letter  to  one  John  Mayo,  de- 
manding the  return  of  certain  moneys,  amounting  to  iPS5 
in  the  whole,  which  the  prisoner  accused  Mayo  of  having 
**  cheated  him  out  of  ^  at  the  Newcastle  Races  in  1867, 

{a)lWUAB.S02.  {i)  8  Eut  878. 

(e)  81  U  J.  Ex.  862. 

I>— 7 
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1^^  dteven  months  before  the  tritl,  by  nnng  loaded  dice. 
rtha  Qvanr  The.  threats  to  Mayo  were : — That  *'  anless  he  returned 
VitmmoK.  ^^  money  he  should  be  brought  before  the  Benoh  and 
<K>mmitt^  C*  ^*  that  there  were  more  irons  in  the  fire  for 
him  ;^  « that  the  prisoner  would  serf  what  the  law  would 
do  in  this  matter  ^^  <^that  he  wanted  the  money  by 
Thursday  next  by  12  o^olook ;  and  that  if  it  was  not  paid 
by  then,  jPIOO  should  not  stop  him,^  &o.,  &e. 

The  points  reserved  in  the  special  ease,  at  the  request 
of  the  prisoner's  counsel,  under  the  18  Vic,  No.  8,  were, 
that  I  refused  to  allow  the  following  questions  to  be  put 
by  prisoner's  counsel,  vis : — 

(1).  To  Mr.  (yMeagheTy  the  attorney  for  the  proae- 
cutor :  ^*  Was  not  the  prosecutor  a  known  gamUer  by 
reputation  !^ 

(S).  To  the  prisoner's  first  witness,  Ja/okmmi  The 
same  question* 

(S).  To  the  prisoner's  second  witness,  i/bnet :  <^  Did 
you  ever  give  ^e  prisoner  any  information ;  and  if  so, . 
what,  as  to  his  playing  at  dice  with  John  Mayo ;  and  if 
so,  when  !" 

(4).  To  the  piisoner^s  third,  witness,  Flemndng :  **  Did 
you  see  any  play  at  dice  between  prisoner  and  John 
Mayor 

All  these  questions  I  rejected  as  inadmissible  under 
the  authorities  of  JZ^.  v.  Hamilton  (a),  Reg.  v.  Qwrd* 
ner  (6), ,  Reg.  v.  Smith  (c),  and  other  cases  in  Arehb. 
CSrim.  Law  (<f).  , 

The  first  question,  as  to  the  prosecutor  being  a  known 
gambler  by  reputation,  was  sowcely  defended  before  this 
Court  as  admissible ;  and,  as  the  Attorney  Genend  was 
not  called  upon  to  answer  the  prisoner's  counsel,  I  may 
assume  that  this  Oourt  will  not  say  this  question  was 
admissible. 

As  to  the,  third  and  fourth  questions,  the  authorities  I 
have  already  mentioned  clearly  decide  that  the  words  in 
the  statute,  *^  ^without  any  reasonable  or  probable  cause,' 
apply  to  tliie  demand  of  money — and  not  to  the  accusation 

(a)  1  0.  &  K.  218.  (h)  1  0.  &  P.  479« 

(0  1  Den.  0.  0.  610 ;  2  C.  &  K.  882.  (d)  p.  914. 
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threatened  by  the  defimdant  to  be  made  againit  the        ^6^^ 
prosecutor,  and  it  is  therefore  immaterial  in  point  of  law    Tha  Qumr 
whether  the  accusation  be  true  or  not/^    This  is  the  rule    Kxcrcmiv, 
of  law  in,  such  cases  as  this,  as  laid  down — Roscoe  (a), 
and  Jfchbold  (b). 

The  prisoner,  therefore,  can  only  ejtcuse  or  defend  his 
threatening  letter  by  showing,  from  facts  and  inrcum- 
stances,  that  he  had  some  belief,  or  ground  for  thinking 
or  believing,  that  he  had  some  reaaoncMs  or  probable 
cause  for  the  demand  ;-^-a8,  for  example,  that  the  person 
threatened  had  already  paid  moneys  on  account  in  respect 
of  the  matter  charged  against  him,  as  was  the  fiict  in . 
Miss  Miard*s  case  (o),  where  the  person  thrtotened  had 
already  paid  ^£^1200  in  respect  of  the  same  transaction  for 
which  ^400  was  demanded  in  the  letter. 

So  also,  perhaps,  a  *'  reasonable  cause^  might  exist  if 
the  writer  had  been  informed  by  a  credible  person,  or  his 
attorney,  that  the  prosecutor  had  returned  to  some  other 
person  money  lost  at  the  same  gambling ; — or  that  ha 
had  said  he  would  not  object  to  return  the  prisoner  his 
money,  if  he  asked  him  for  it ;  and  many  other  similar 
cases  might  be  suggested.  .  All  such  evidence,  however, 
should  be  first  shown  to  have  direct  reference  to  tha 
denumd  itself,  as  contained  in  the  unlawful  letter.  No 
such  ground,  nor  any  analogous  suggestion  as  excuse  for 
the  demand. was,  however,  set  up  before  me  at  the  trial 
rby  the  prisoner's  counsel;  but  both  at  the  trial  and 
.during  the  argument  here,  Mr.  Windeyer  rested  his  right 
to  put  these  questions  upon  the  assumption  or  the  hope 
that  the  answers,  or  some  of  them,  might  tend,  by  some 
jchance  or  other,  to  prove  that  some  reasonable  ground 
might  exist  in  law  for  the  prisoner's  recovering  his 
monqr  back  again  from  the  prosecutor  by  some  civil 
action  or  other;  and  especially  that  the  gambling, 
though  an  illegal  game,  being  with  'Mice,''  had  been  an* 
lawfully  and  fraudulently  played  with  loaded  dice  by  the 
prosecutor.  The  three  cases  cited  as  authorities  for  these 
propositions  seems  to  me  wholly  inapplicable.  (1).  la 
WitUams  V.  Sedley  (d),  the  defence  set  up  against  the 

(a)  p.  916.  (J)  p.  717. 

{9)  f  Cos  0.  0.  88.  (/)  8  Bast  878  (1807). 
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3^8Q8.  plaintiff^8  claim  was  that  he,  the  plaintiff,  had  been 
TheQiTBBN  criminal  in  another  matter  than  that  sued  upon,  and 
Nicholson  ^^^w*'^^^  another,  a  third  person  (viz.,  Eagletan)^  in 
certain  usurious  dealings  with  such  other  perspn ;  and 
''that  criminality,^  said  Lord  Mllenboroughf  is  ^per- 
fecUff  collateral'*^  to  the  matter  under  consideration  in 
that  action.  For  this  reason  the  action  was  held  to  be 
maintainable.  (2).  In  Thistkuoood  v.  Cracrofi  (a),  the 
plaintiff  was  nonsuited  in  an  action  for  money  lost  at 
dice  &irly  played.  Lord  EUenboraugh  is,  however,  re- 
ported as  saying,  *^  If  the  Court  discovered  any  traces  of 
foul  play  in  this  case,  90  as  to  form  a  shade  of  de* 
linquency  between  these  parties,  by  making  it  a  ease  of 
oppression  or  fraud  upon  one,  they  would  eagerly  have 
interfered  in  order  to  administer  relief.'''*  There  have 
been,  however,  since  this  dictum,  in  ThisUewood  v. 
Cracroft^  a  great  many  cases  on  the  subject  of  such 
actions;  all  of  which  are  collected  and  considered  in 
Broom's  Legal  Maxims  (6) ;  the'  result  being,  in  the 
words  of  Baron  Watson^  A.  G.,  v,  EoBingtoorth  (c), 
*'  to  establish  conclusively  this  rule,  that  when  a  demand 
connected  with  an  illegal  transaction  can  be  sued  on 
without  the  necessity  of  having  recourse  to  the  illegal 
transaction,  the  plaintiff  can  maintain  an  action;  but 
tohene9)er  ii  is  necessary  to  resort  to  the  iUeyal  trans- 
action  to  make  out  a  caecy  the  plaintiff'  will  fail  to 
enforce  his  daim  in  a  Court  of  Law. ^  This  rule,  which 
I  have  always  understood  to  be  clear  law,  obviously  must 
exclude  the  prisoner  from  having  any  right  of  action  as 
contended  for.  The  third  case  cited  by  Mr.  Windeyer^ 
Hughes  v.  Buckland  (d),  is  still  less  in  point  than  the 
others,  for  there  the  defendants  had  set  up  as  ground  for 
their  having  arrested  the  plaiutiffs  while  fishing,  that 
they  bad  reasonable  grounds  for  believing  that  the  locus 
in  quo  was  within  the  lands  described  in  the  prohibitory 
statute.  While  here  the  defendant  cannot  possibly  pre- 
tend that  he  had  any  reasonable  ground  for  believing 
that  the  Newcastle  races,  or  the  heus  in  qtio^  was 
excepted  firom  the  General  Statute  Laws  against  ^^  dice^' 

(a)  I  M.  (Ss  S.  600  (1813).  (b)  p.  645-eff5w 

(c)  2  H.  ft  N,  4?q i  ?7  L.  J.  Bz.  102.  (4  15  M.  ft  W.  546  (IS46). 
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phying,  vix.— 18  Geo.  II.,  o.  28 ;  18  Geo.  II.,  o.  19 ;  ^^^g- 
And  18  Oeo.  II.,  c.  34.  It  was  never  suggested  either  The  Qxtsbt 
here  ortUihe  trials  that  the  prisoner  daimed  to  he  within  Kicholsok. 
the  exception  of  backgammon.  For  the  reasons  I  have 
thus  shortly  given,  I  have  not  the  slightest  doubt  thai  I 
was  qaite  right  tinder  the  authorities  and  circumstances 
of  the  case,  in  refiising  to  allow  these  questions  to  be  put; 
but  since  the  trial  I  have  received  such  strong  petitions 
on  his  behalf,  and  signed  by  such  highly  respectable  per- 
■ODs,  many  of  whom  have  known  him  from  his  child- 
hood, and  the  circumstances  appearing  at  the  trial  itself, 
make  me  inclined  to  take  even  a  more  lenient  view  of  his 
ofifenoe  than  I  did  at  the  trial ;  and,  inasmuch  as  the  13 
Vic,  No.  8,  under  which  the  special  case  comes  before 
this  Court  of  Appeal,  allows  the  Judges  to  reverse,  affirm, 
or  ^*  amend  the  judgment  ^  of  six  months*  imprisonment, 
to  which  I  sentenced  the  prisoner  at  Maitland,  I  hope 
I  am  sufficiently  enforcing  the  law  by  recommending  my 
brother  Judges  to  amend  the  sentence  by  reducing  the 
period  of  imprisonment  one-half;  i.e.^  to  three  months 
from  the  date  of  the  conviction  ;  which  will  be  in  fact 
only  one  month  from  the  present  date. 

It  is  most  important  that  both  he  and  all  other  similar 
offenders  should  know  that  the  statute  under  which  he 
haa  been  indicted,  would  have  allowed  me  to  sentence 
him  to  imprisonment  **  for  any  term  not  exceeding  four 
years;  and  to  be  bnce,  twice,  or  thrice  publicly  or 
privately  whipped,  in  addition  to  such  imprisonment.^ 

Faucbtt,  J.  I  have  considered  this  case ;  and  since 
doing  so  I  have  been  favoured  with  a  perusal  of  the 
judgnient  just  delivered  by  his  Honor  the  Ghief  Justice, 
I  entirely  concur  in  that  judgment,  and  in  the  reasoning 
by  whidh  it  is  supported,  with  perhaps  one  exception. 
The  portion  about  which  I  entertain  any  doubt  is  that 
respecting  Ao  legality  of  Nicholson^s  demand.  This 
point,  however,  I  consider  it  unnecessary  to  decide,  as  he 
would  be  excused  if  be  had  reasonable  and  probable 
grounds  for  believing  thait  he  bad  a  legal  demand. 

The  decision  of  the  Court,  therefore,  is,  that  the  defen* 
dant  ought  not  to  have  been  convicted,  and  that  he  must 
be  discbaiged  from  his  recognizances. 
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1868. 


^>^^  1*'  Fbazeb  and  another  against  Evaks. 

trid^bot  ih?  ^HIS  was  an  appeal  by  the  defendant  from  a  decision 
jurj  not  being   "^    o(  Hatgrave^  J.  (a),  in  Ohambera,  who  had  directed 

abb  to  agree 

fthirgtidftftwr  ^'^^  ^^  jadgment  appealed  from  was  aa  Mom  :— 

twelTe  booii.  ^>*  '^'^  *^  application  befbro  me  at  Gbaaiber%  to  direot  tba  Ao- 
pvrmanttotoe  tbonotary  to  rdTiew  his  taxation  of  the  defendant's  bill  of  oo6t%  and  te 
2iHh  lection  of  disallow  the  defendant  his  costs  of  the  first  trial,  and  of  preparing  for 
the  Jut  Aot»  ^^®  "^^^^  *  ^^  ^®  g[roinid  that  the  said  first  trial  was  '*  aa  aborthe 
11  Vic,  Ko.  trial/'  the  iury  having  been  discharged  after  twebe  honrs  without  a 
20.  lliero  was  ▼^rdlot,  nnder  the  29th  section  of  the  Jorj  Act,  11  Vic.,  Ko.  20. 
a  second  trial,  ^*  ^^^  I^^^^  ^  ^^  oonsiderable  impoirtance  in  itself,  and  as  it  affiMsta 
when  a  TOfdiot  analogous  cases,  t  hare  thought  it  beat  to  consider  til  the  anthoricies 
was  returned  ^^  ^®  sobjeet,  and  to  delirer  a  writtea  jndgment  hernn.  The  diffi- 
for  the  plain-  ^^^7  ^  ^^*  ^'^  '*»  howerer,  mnoh  increased  by  the  oircnmstanoa  that 
tiff,  which  was  there  are  foor  authorities  bearing  on  one  side,  and  at  least  six  anthori- 
afterwitfds  set  ties  bearing  on  the  other  side  of  the  point  for  oonsideration. 
aside :  and  ^  the  other  hand  we  haTe^(l).  BwrcktU  r.  Bdiamy  {6  Barr.  2688), 

the  ptaintiiF  hefore  the  Oonrt  of  Queen's  Bench,  in  1771,  when  a  plaintiff,  flnaDj 
then  disoon-  sncceedinff,  was  allowed  the  costs  of  a  trial  wfaioh  "  went  off  on  a  refer- 
tinned  the  ence;"  (2).  BarrMon  r.  Befmeit  (1  Dowl.  627, 1888),  when  the  snccessfol 
aetion.  Bdd  P>^7  *t  a  second  trial  was  allowed  the  costs  of  the  former  trial— which 
iOhiei$t  J.,  became  abortire  bj  a  juror  absconding  during  the  trial;  (3).  JMbfi  v. 
d%9mUimU$\  ^^^^  of  New  South  WaUn,  a  ease  at  Ohambers  (8  8np.  Ct.  B.,  O.  L.  i97, 
that  the  defen-  18^4)>  ^^  which  the  jnrj  at  the  first  trial  having  been  discharged  bj  coo- 
daht,  as  the  ^l^^t  of  both  parties,  but  before  the  statutory  period  of  twelve  hours  had 
finally  success-  oxpired,  the  finally  sncoessful  party  was  allowed  the  cost  of  such 
fnl  party, was  abortiTC  trial ;  and'(«l\  Korff  y.  Au^trakaian  Steam  Nmvigatien  Cte- 
en titled  to  the  P^V%  another  casd  in  Ohambers  cited  in  a  note  to  the  last  case  when  the 
costs  of  the  trial  became  abortive,  the  jury  haring  been  discharged  nnder  the  Jniy 
first  abortire  -^^t  after  twelve  hours  deliberation  without  a  venlict.  Both  tbese 
tiiaL  Ghambeir  decisions  were  by  the  Chief  Justice ;  and  in  Kerjfr,  A.  S.  N, 

Company,  it  is  stated  in  tiie  report  that  Mr.  Justice  JHckmeon  and  Mr. 

Justice  Milford  concurred. 
On  the  other  hand,  we  have— (1).  The  case  of  Seeift  t.  ibtMrt  (3 

Bowl.  375),  beforo  Mr.  Justice  Fatteeen  (1836>,  in  which  BureheUr. 

BeUanWf  and  JTarrieon  y.  Bennett  were  oarefullf  considered,  and  it 


decided  that  if  a  Judge,  of  his  own  authority,  dischams  a  jury  without 
their  giving  a  verdict,  on  the  ffronnd  of  their  not  being  able  to  agree, 
the  party  ultimately  sncoessful  will  not  be  entitled  to  the  costs  of  the 
f  rst  attempt  at  trial ;  (2).  the  case  of  Wdiie  v.  f^uryin^  (4  DowL  575, 
1836),  exactly  followed  Seely  v.  Fowere ;  (3).  TFood  v.  Dtmean  (5  tf .  k 
W.  87, 1839),  in  which  Lord  Ahinger,  C.B.,  and  Barons  Farhe  and  Ma^ 
appoar  to  have  overmled  BurcheU  and  BeUamyy  and  refused  the  success- 
ful party  the  costs  of  an  abortive  reference  to  arbitration ;  (4).  the  case 
of  J^foiiw  V.  Clarke  (12  M.  &  W.  25,  1843),  in  which  case  Lord  Ahtnger, 
O.B.,  and  Barons  Parke^  Gurney,  and  Jtoife  unanimously  held  that 
*'  Wherever  by  the  fault  or  defect  of  finding  by  the  jurj  on  the  first 
trial,  the  parties  have  rone  to  trial  a  second  time,  the  party  ultimately 
successful  19,  entitled  only  to  the  costs  of  the  trial  in  which  he  succeeds;" 
(5).  the  case  of  Bostock  y.  North  Staffordshire  Railway  Company  (18  Q. 
B.  777,  1802),  in  which  Lord  Campbell,  G.  J.,  Mr.  J.  Coleridge,  -Mr.  J. 
Brie,  and  Mr.  J.  Compton  all  concurred  in  holding  that  where  the  Judjge 
discharges  tho  jury,  because  they  cannot  a^ree,  the  costs  of  the  first  truJ 
will  not  follow  the  event  of  the  second  trial ;  and  (6).  the  case  of  WaU 
y.  London  andSomth  IFaifnuJttilwoy  (11  Exch.  696),  before  1W0(;A*,  O.B., 
and  Bwrons  AldenoUf  F!iiH,  and  Martin,  in  1856;  decided  that  where  the 
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die  Piothonotary  to  review  bis  taxation  of  the  defen*        18^« 
dftnt^e  bill  of  costs,  and  to  disallow  the  defendant  bis       VaAssR 
ooets  of  the  first  trial,  and  of  preparing  for  the  same.         ^  * 
The  plaintiff  had  disoontinued  the  action  after  a  trial       Etihs. 
on  whioh  the  jury  could  not  agree,  and  were  therefore 
dieeharged  by  law  after  twelve  hours,  under  the  S9th 
notion  of  the  Jury  Act,  11  Vic,  No.  20. 

Sahnums  for  the  defendant.  It  is  submitted  that  the 
defendant  is  entitled  to  the  costs  of  the  abortive  trial. 
After  the  abortive  trial  there  was  a  second  trial,  when 
the  plainti^  succeeded ;  but  this  verdict  was  set  aside  and 
a  new  trial  ordered— no  order  being  made  as  to  tne  costs 
of  the  first  trial.  The  plaintiff  then  gave  notice  of  dis- 
continuance. It  is  the  costs  of  the  first  trial  that  the 
defendant  claims.  Even  where  the  plaintiff  obtained  a 
verdict  which  was  set  aside,  and  a  new  trial  granted,  and 
he  then  discontinued,  it  was  held  that  the  defendant  was 
entitled  to  all  the  costs  of  the  action ;  Blackman  v. 
Myleeharane  (a).  The  exact  point  was  decided  in 
Ohambers  by  Stephen^  C.  J .,  in  Dolby  v.  The  Bank  of 
New  South  Wales  (6),  on  the  authority  of  a  decision 
assented  to  by  the  three  Judges ;  JSTorff  v.  The  Atu^ 
iralian  Steam  Navigation  Company  (c).  This  former 
decision  has  been  acted  on  for  twelve  years.    The  dis- 

jniT  being  vnable  to  WM  upon  their  Tordiot,  are  diioliarged  by  tho 
Jndge,  and  the  plidntin  afterwards  diioontinoes  the  actioo,  the  defen- 
daot  is  not  entitled  to  the  ooets  of  the  first  trial.  In  the  case  of  Blaehman 
▼.  MpleekanuaU  Sap.  Gt  R.,  G.  L.  388. 1865),  this  Goart  also  held  that 
when  a  plaiotis  obtsins  a  yerdiot  whion  is  set  aside  and  a  new  trial  is 
granted,  but  be  afterwards  discontinues  the  notion,  the  defendant  is 
entitled  to  all  the  ooets  of  the  action  except  those  only  of  the  first  trial. 
OkiUp't  Praotioe  (p.  SIT,  Bd.  1862)  also  states  the  English  praotiee 
to  be  that  the  party  nltimately  sooeessfnl  will  not  be  entitled  to  the 
first  'I  attempt  at  trlaL"  In  this  state  of  the  reported  oases  and 
aothonties  (aU  of  whioh  were  most  ably  commented  nnon  hy  Mr. 
JktrUp  and  Mr.  Salomons)  I  eao  hare  no  hesitation  in  stating  that  my 
own  opinion  is,  that  I  am  bonnd  to  direct  that  the  Frothonotary  shonld 
reriew  his  taxation  and  disallow  the  defendant's  costs  of  the  **  abortiTe 
trial,"  or  rather  of  the  attempt  at  trial. 

'  1  would  also  add  that  it  seems  to  me  that  the  English  praotiee  giroe 
to  each  party  erery  indnoement  to  obtain  a  verdict  at  the  first  trial, 
and  that  ibe  contrary  practioe  has  a  direct  tendency  to  enconrace 
abortiTe  or  careless  or  even  insecnre  attempts  at  trial,  and  thus  greatly 
to  increase  the  costs  of  litigation.  No  costs  of  thb  application  to  either 
jetij,  as  the  anthorities  are  conflioUog. 

(tf)  4  Sop.  Ct  B.,  a  L.  S83.  (h)  3  Sup.  Ct  B.,  G.  T;.  S97. 

{c)  Id.  note  (a)» 
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^^^  tinetion  10,  that  the  jury  are  diaoharged  hew  hy  aet  and 
operation  of  law.  If  there  bad  been  a  consent  to  duh 
oharge,  the  case  might  have  been  different.  Bat,  even 
Srim.  then,  the  decieione  of  this  Gourt  bare  been  the  same  way. 
He  referred  to  Daniel  r.  Wilkin  (a),  TToff  y.  Ltmdan 
and  South  Western  R.  Co.  (h\  Soetock  v.  The  North 
Staffbrd  Raikoay  Co.  (c)»  Brown  v.  Clarke  (d),  and 
Wood  y.  Duncan  (e). 

Darky  for  the  plaintiff.  There  is  a  difference  between 
the  case  of  a  pbintiff  and  of  a  defendant  seeking  ooata  in 
caeee  of  discharge  of  a  jui^.  In  the  latter  case,  the 
disagreement  of  the  jiiry  is  in  his  hkYor  \  it  is  one 
additional  chance  of  escape.  In  the  former,  their  dis> 
agreement  is  to  bis  iqjury,  for  he  may  never  get  a  terdict 
on  a  second  occasion.  And  here  there  is  this  difference, 
that  the  verdict  on  the  second  occasion  was  for  the  plain- 
tiff, and  was  set  aside,  each  party  to  pay  his  own  costs  of 
the  second  trial.  In  cases  of  venire  de  novo  the  costs  of 
the  first  trial  are  not  allowed ;  Bird  v.  Appleton  (/). 
The  plaintiff  relies  on  Seely  v.  Powers  (^),  Waite  r. 
Spurgin  (A)^  Brown  v.  Clarke  (i),  Boatock  v.  North 
Siaffbrd  Railway  Co.  (c),  WaU  v.  South  Western  R. 
Co.  (6),  and  Qray  y«  Com  (k). 

Salomons  in  reply.  The  defendant  is^  at  all  events, 
entitled  to  the  costs  of  preparing  for  trial.  In  Danid 
y.  WOkin  (a)  the  defendant  obtained  a  verdict,  which 
was  Bet  aside  and  a  new  trial  granted.  Afterwaid«^ 
the  plaintiff  was  allowed  to  discontinue,  upon  payment 
of  costs ;  and  it  was  held  that  those  did  not  include 
the  costs  of  the  day.  PoJlock,  C.  B.>  says,  *^In 
reality,  all  that  the  defendants  lose,  in  consequence 
of  the  first  trial  having  been  set  aside,  are  the  costs 
of  the  day.^  Here,  the  defendants  were  refused  all 
the  costs*  They  claim  not  only  the  costs  of  the  cause, 
but  also  the  costs  of  the  day  or  trial.    A  discontinuance 


i? 


a)  8  Bxoh.  156.         (b)  11  Bzoh.  696.  (e)  18  O.  B.  777. 

^  la H.  A  W.  a5.       (#)  5  M.  A;  W.  87.  (/)  1  &8t  111. 

(S)  3  Dowi  878.  (A)  4  Dowl.  575.  (i)  18  M.  dfc  W.  S5. 

(Ar)  5  B.  &  a  458. 
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18  eqaivaleot  to  a  yerdiet  for  the  defendant ;  Hawarthy.        ^^^ 
Samuel  (a).  Fbaxbs 

Their  Honors  now  delivered  judgment  as  follows :-—  Eyaki. 

Stbphbii,  C.  J,  The  question  in  this  case  came  '^^  ^* 
before  Mr.  JustiGe  Sargra/ee^  in  CSuimber9j  on  an  appli* 
cation  for  a  review  of  taxation  ;  when  the  learned  Judge, 
on  consideration  of  ilie  authorities  which  he  has  cited, 
directed  such  review.  And  now  the  matter  is  submitted 
to  the  Gourty  sitting  in  banc,  on  appeal  from  that 
decision.  The  judgment  itself  reverses  one  pronounced 
by  me*  with  the  concurrence  of  my  then  colleagues.  Sir 
John  Dickinson  and  Mr.  Justice  MUford^  in  December 
1856.  Butj  aa  the  English  rule  on  the  same  point, 
established  by  cases  supposed  not  to  have  been  before  us, 
is  confessedly  the  other  way,  it  was  not  undesirable  that 
the  question  should  be  again  raised— although  the  full 
Court,  and  not  a  eingle  Chamber  Judge,  was,  I  think, 
the  more  appropriate  tribunal  for  its  discussion.  * 

The  question  is,  whether,  when  a  ea^ise  has  been  tried, 
but  the  juiy  not  being  able  to  agree  has  been  discharged, 
as  required  by  our  local  enact meot,  the  party  finally  pre* 
vailing  in  the  action  should  or  not  be  allowed  the  costs  of 
thbt  trial.  My  opinion  always  has  been  in  favour  of  the 
affirmative.  For,  let  the  case  be  considered  in  either 
aspect— of  the  plaintiff  or  of  the  defendant  so  prevailing 
— ^the  justice  and  expediency  of  such  a  rule  appear  to  me 
to  be  the  same.  We  are  entitled  to  assume  that  the 
successful  party  is  in  the  right.  But,  if  so>  he  was  (or, 
in  such  a  case,  may  be  supposed  to  have  been)  right  at 
the  beginning.  Why,  then,  was  he  exposed  to  the 
vexation,  and  why  should  he  sustain  the  cost,  of  the 
abortive  trial  ?  Cases  may  exist,  of  counBe,  in  which  the 
evidence  is  stronger  on  the  second  occasion  than  on  the 
first.  But  this  is  by  no  means  always  so ;  and  you  can- 
not have  a  rule,  fluctuating  aocording  to  the  result  of  such 
an  inquiry.  The  more  common  case  is,  that  doubts  or 
difBcultiea  are  created  on  one  trial  (whether  terminating 
by  a  verdict  or  not),  whieh  the  seoond  jury  feels  enabled 

(a)  1 B.  4  A.  see. 
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ms*  to  8olve»  and  the  first  did  not  8olve»  or  has  solvod 
differently.  In  the  latter  oase,  it  would  be  scarcely  just 
to  make  the  final  loser,  who  has  once  succeeded,  (>ay  the 
Xtaks.  (>o0t  of  that  success.  Accordingly,  the  party  who  obtains 
a  verdict,  although  a  second  trial  may  be  ordered,  never 
pays  costs  to  his  adversary  in  respect  of  that  verdict. 
But  if,  by  the  act  and  operation  of  law^  a  verdict  be  in- 
tercepted at  the  first  trial — which  verdict,  as  the  final 
result  shows,  ought  to  have  been  in  his  fisivour,  and 
which,  therefore,  his  adversary  ought  never  to  have 
resisted-— I  cannot  understand  why  the  party  eventually 
succeeding,  by  verdict  or  otherwise,  should  fail  to  jjet  the 
costs  of  that  trial.  If  he  had  prepared  for  the  trial,  but 
the  cause  became  a  remanet  for  want  of  jurors,  or  because 
there  was  no  time  to  try  it,  the  entire  costs  of  preparation 
(including  his  fees  to  counsel)  woiild  be  allowed  him. 
Why  should  not  the  same  costs  be  allowed,  with  the 
costs  of  the  day  or  days  of  trial,  when  the  cause  becomes 
a  remanet  by  reason  of  the  expiry  of  the  time,  which  th^ 
la^  has  £xed  for  the  receipt  of  the  Verdict ! 

There  is  this  further  reason  for  allowing  the  costs  of 
the  abortive  trial ;  that  it  then  .becomes,  in  a  greater 
degree,  the  interest  of  both  parties  to  terminate  the  oon- 
test  at  that  stage.  If  the  defendant  be  in  the  right  (in 
which  case  I  assume  that  he  finally  succeeds),  it  will 
clearly  be  his  interest  to  prevail  at  once,  instead  of  having 
to  bear  his  own  costs  of  that  trial.  If,  on  the  other  hand, 
his  case  be  a  bad  one,  he  will  feel  that  little  oan  be 
gained  by  prolonging  the  suit ;  sinc^,  although  he  may 
for  once  excite  a  doubt,  inducing  the  disagreement  and 
discharge  of  the  jury,  he  will  in  the  end  have  to  pay  the 
costs  of  both  trials. 

For  these  or  similar  reasons,  although  the  Court  of 
Queen^s  Bench,  in  Bostock  v.  The  North  Stafford 
RaUtoay  (a),  followed  the  rule  laid  down  by  Patte8on,J,y 
in  Seely  v.  Powers  (b)  (the  one  designated  by  me  the 
English  rule),  no  approval  of  it  is  expressed.  On  the 
contrary,  Mr.  Justice  Erie  distinctly  avows  his  dissent 
firom  it  on  principle ;  saying  that  he  saw  no  reason  why 

(4)  18  Q.  B.  780.  (b)  8  Dowl.  375. 
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the  pftrty  ultimately  suooeeding  after  an  abortive  trial  I86a> 
should  not  have;  his  costs.  So  in  WaU  y.  The  South 
Wutern  Railway  (a),  although  the  Court  of  Exchequer 
also  upheld  the  rule  (which  had  been  hastily  adopted  in  Etaks. 
Brmon  v.  Clarke)  ((),  their  acquiescence  is  mainly  on 
the  ground,  that  such  was  the  settled  practice  of  the 
Queen^s  Benchy  followed  *^  for  nearly  twelire  years^  in 
the  Exchequer.  And  Baron  Alderaan  expressly  adds 
this  sentence,  condemnatory  of  the  rule,  '^  But,,  if  the 
question  were  to  come  before  all  the  Judges, .  my  vote 
would  be  in  favour  of  altering  it.^  Mr.  Gray^  indeed,  a 
few  years  before  this  last  case,  in  his  treatise  on  costs,  p« 
377,  had  not  hesitated  to  question  the  soundkiess  of  the 
decisions,  which  had  sanctioned  so  undesirable  a  practice. 
And  although  Chief  Baron  Pollock  in  the  last  case  dis« 
sents  from  Mr.  Gray^s  opinion,  I  venture  to  remark  that 
Mr.  Justice  Patteson  bad  cited  no  authority  for  the  im- 
peached rule, -and  that  the  only  then  reported  cases— 
BureheU  v.  Bellamy  (c\  and  Harrison  v.  Bennett  (d)-— 
were  entirely  the  other  way. 

I  say,  that  the  learned  Judge  cited  no  authority. 
There  is  a  general  reference,  no  doubt,  to  several — no 
called.  But  the  authorities  indicated  are,  I  apprehend, 
those  of  the  taxing  officers  only;  and  the  meaning  is, 
that  on  a  point  of  this  kind,  being  one  of  practice  merely, 
their  uniform  course  was  or  ought  to  be  the  rule  of  the 
Court  Be  this  how  it  may,  the  eases  in  3  and  4 
Dowling  establishing  it  are  decisions  by  that  Judge 
single  alone. 

The  cases  of  BurcheU  v.  Bellamy^  and  Harrison  v. 
jBeiin^/^,  appeared  to  myself  and  my  colleagues  to  be  of 
far  greater  weight.  In  the  first,  there  was  a  deliberate 
consideration  of  this  question  by  the  full  Court,  Lord 
Mansfield,  presiding,  with  the  expi^ess  view  of  establish- 
ing a  general  rule  ;  and  that  rule,  in  accordance  with  the 
practice  then  already  prevailing  in  the  Common  Pleas, 
is  the  one  which  we  adopted.  In  the  second,  after  taking 
time  to  consider,  Lord  Lyndhurst  delivered  the  judgment 

(a)  11  Ezch.  697.  (5)  12  M.  &  W.  29. 

(c)  S  Burr.  2694.       (d)  1  Cr.  A  Mee.  803 .:  S.  C,  I  Dowl.  027. 
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^^^«        of  the  Court  of  Exchequer,  acceptiDg  the  same  rale— on 

T^BJMfst       the  exact  ground  now  taken  by  me  in  vindication  of  iL 

tnd  another    q^  decision  in  Korfv.  The  J.  S.  N.  Company  rested 

Btaks.       mainl/  on  this,  however,  that  when  any  cause  goes  off 

without  a  verdict,  by  no  fault  of  the  parties,  it  becomes 

in  effect  a  remanet.     And,  as  Mr.  Gray  observes,  in 

gieneral  it  is  strictly  such ;  for  there  is  seldom  time  left  to 

try  the  cause  again.   Now  in  all  cases  of  remanet,  simply, 

each  party  eventually  gets  bis  costs  of  preparation,  and 

attendance,  taxed  to  him.     Why  not  so  equally,  where 

the  trial  has  commenced,  and  both  have  become  fraitleas 

for  a  similar  reason  ?     The  Queen^s  Bench,  in  Burchdl 

V.  Bellamy,  placed  the  two  cases  accordingly  in  the  same 

category. 

It  has  been  said,  that  a  trial  rendered  abortive  by  the 
discharge  of  the  jury,  whether  by  consent  of  the  parties, 
or  by  the  authority  of  the  Judge,  is  more  analogous  to 
the  case  of  a  trial  de  novo.  But  to  this  there  are  two 
answers.  First,  in  that  case,  there  has  been  error  on  the 
record ;  which  cannot  be  without  a  &ult  somewhere— 
and  a  general  rule,  therefore,  that  neither  party  shall 
under  such  circumstances  get  costs,  may  be  just  and 
expedient.  Secondly,  however,  if  the  two  cases  cannot 
technically  be  distinguished,  the  rule  established  in  Bur^^ 
chell  V.  Bellamy  still  remains ;  supported  by  the  assigned 
substantial  reason  for  that  rule.  And  this  cannot  apply 
to  any  case  of  a  verdict  set  aside,  whether  for  error,  or  on 
motion  for  a  new  trial.  I  may  add,  that  the  recent 
authorities  apply  only,  strictly  takeu,  to  the  case  of  a 
jury  discharged  at  discretion  by  the  Judge ;  whereas,  in 
this  colony,  juries  are  discharged  at  the  expiration  of  an 
ascertained  time,  by  the  operation  of  a  statute.  The 
distinction  may  not  be  enough,  in  itself,  to  support 
different  rules  for  the  two  cases ;  but  it  is  sufficient  to 
justify  our  retention  of  the  earlier  rule,  in  preference  to  a 
modem  one^'^-established  for  a  case  not  absolutely  the 
same. 

It  is  possible,  that  if  all  the  oases  now  cited  had  been 
before  my  colleagues  and  myself  in  1856,  we  might  not 
have  arrived  at  the  same  decision.    Simply  because,  after 
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the  lapse  of  so  ibadj  ycaw,  and  the  prevaloDoe  of  the        l^- 
same  rule  in  hoth  the  Queen^s  Bench  and  Exchequer,  it       ¥vjm» 
might  have  been  thought  better  not — without  at  least  a    ^  ^^ 
formal  rale  of  Court,  under  our  statutory  powers,— -to  dia-       Bvaw. 
tnrb  an  acknowledged  though  very  undesirable  practioe. 
Bnt»  for  reasons  of  exactly  the  same  character,  where  a 
rule  in  oonfiict  with  it  has  been  deliberately  laid  down  in 
this  Court,  nearly  twelve  years  ago,  with  the  sanction  of 
its  then  Judges — ^at  a  time^  moreover,  when  the  English 
rule  was  not  considered  settled— and  this  colonial  rule 
has  been  ever  since  acted  on,  I  conoeive  that  we  ought  to 
pause  long  before  abolishing  it.    And  by  so  much  the 
more,  when  there  are  before  us  the  opinions  of  those 
eminent  Judges  whom  I  have  quoted,  that  the  rule  which 
we  are  asked  to  substitute  is  a  bad  one. 

As  we  are  discussing  a  general  rule,  it  might  suffioe  to 
say  that  the  particular  case  before  us,  whether  we  adopt 
the  English  or  retain  the  colonial  one,  clearly  falls  within 
it*  No  consideration  of  hardship,  therefore,  on  whichever 
side  it  may  lie,  could  affect  our  decision.  But  the  taotfi 
are  simply  these.  The  action  was  brought  to  enforce  a 
elairo,  supposed  to  be  a  just  one,  but  which  the  Court 
eventually  held  to  be  uns[U8tainable.  At  the  first  trial, 
therefore,  the  defendant  ought  to  have  succeeded ;  but 
the  jury  could  not  agree,  and  were  after  the  statutory 
time  discharged.  At  the  second  trial,  notwithstanding  a 
clear  direction  from  the  Judge  on  the  law,  the  plaintiffs 
obtained  a  verdict.  Now,  as  already  noticed,  this  injury 
was  thereby  done  to  the  defendant ;  that,  however  wrong 
the  verdict,  he  can  never  obtain  the  costs  of  that  trial. 
On  the  other  hand,  if  it  were  set  aside,  neither  could  the 
plaintifb ;  except  by  leave  of  the  Court,  and  after  puo- 
oeeding  at  the  next  trial.  The  fhll  Court,  however, 
having  on  unanswerable  grounds  set  the  verdict  aside, 
the  plaintifis  discontinued  their  suit.  The  question  re- 
outs,  why  the  defendant  should  not  thereupon  obtain  his 
costs.  Not  indeed  of  the  second  trial,  since  on  that 
occasion  the  plaintiffii  succeeded,  but  at  all  events  of  the 
first ;  to  which,  equally  with  the  other  proceedings  in 
that  suity  the  plaintitEs  had  exposed  him. 
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The  disoontinuanoe,  it  was  oonoeded  (and  the  point  ii 
other  wise  abundantly  clear),  put  these  plaintiiFs  in  the  same 
position,  with  respeot  to  costs,  as  an  adverse  verdict  would 
have  done.  It  is,  in  short,  a  judgment  for  the  defendant. 
And  so,  on  a  final  judgment  against  the  defendant,  after 
an  abortive  trial,  the  plaintiffs  could  equally  (under  our 
decision  of  1856)  have  claimed  their  costs  of  that  trial.. 
The  rule,  whatever  else  maybe  held  concerning  it,  is 
equally  advantageous  or  disadvantageous  to  both  parties. 

Sut  a  singular  argument  was  urged  in  this  case,  on 
behalf  of  the  plaintiffs,  that  the  Court,  in  setting  aside 
the  verdict,  ordered  each  party  to  bear  his  own  costs  of 
that  trial.  I  cannot  conceive  how  that  affect«  the  ques- 
tion, whether  a  particular  decision  be  right  or  wrong, 
under  which  the  defendant  claims  his  costs  of  the 
previous  trial.  The  order  itself,  however,  both  as  to  its 
effect,  its  meaning,  and  its  object,  has  been  misunder- 
stood. Where  a  verdict  is  set  aside  for  misdirection,  or 
because  it  was  against  the  evidence,  but  the  Court  thinks 
that  the  party  may  ultimately  prevail;  the  order  usually 
is  that  the  costs  of  that  trial  shall  abide  the  event.  Biit, 
where  the  verdict  was  obtained  by  misconduct,  or'  was 
against  the  Judge'^s  direction  on  a  question  of  law,  the 
Coart  often  refuses  the  prevaiiling  party  those  cost^/even 
should  he  succeed  on  the.  next  trial.  Such,  simply,  was 
the  order  made  here.  And  what  it  has  to  do  with  the 
rule  under  discussion,  I  must  say  that  I  cannot  oqhh 
prebend. 

My  conclusion  is,  that  the  defendant  in  this  case  wm 
entitled  to  all  the  costs  allowed  him.  But,  even  if  not 
entitled  to  those  of  the  first  trial  (that  is,  of  the  day  or 
days  of  such  trial),  he  was  clearly  entitled  to  the  costs  of 
preparing  for  that  trial.  Or,  at  least,  of  so  much  of  his 
preparations,  as  would  equally  serve  for  any  subsequent 
trial ;  and  therefore  may  reasonably  be  deemed,  in  any 
event,  proceedings  generally  in  the  cause.  For  this,  the 
case  of  Blackman  v.  Mykcharane  (a),  following  Danid 
V.  Wilkin  (6),  is  a  sufficient  authority.  And,  as  observed 
by  Mr.  Justice  Cheeke  in  the  former  case,  it  would  be 


(a}4SQli.Gt,B.,O.L.Sa8.' 


(b)  8  Bxob.  168. 
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Qnjngt  were  the  law  otherwise.    For,  on  reoeiying  notioe        IW* 
of  trial  (though  not  before),  a  defendant  is  entitled  if  not       Fsaxkb  . 
bound  to  prepare  for  the  trial.     And,  should  it  not  then    •^^^^ 
take  place,  or  should  the  triid  itself  be  abortive,  but  his       Btaxs. 
preparations  remain  equally  available  on  a  subsequent 
oooasion,  although  originally  made  in  a  view  to  the  first 
trial,  they  are  in  e£feot  proceedings  in  the  cause,  forced 
by  his  iMlversary  upon  him*    The  defendant,  therefore,  is 
quite  as  much  entitled  to  be  reimbursed  their  cost,  as  he 
is  that  of  his  pleading,  or  the  cost  of  (Consulting  on  the 
evidence  necessary  to  support  it. 

Chbbce,  J.  (read  by  Mr.  Justice  Hargravef  the 
former  learned  Judge  having  been  obliged  to  leave  Sydney 
for  Deniliquin) : — 

In  my  opinion  the  English  authorities  of  Bosiock  v, 
Siqffbrdskire  Railway  Company  (a),  and  Watt  v.  Lan^ 
dan  and  South  Western  Railway  Company  (6)  (follow- 
ing the  earlier  decisions  from  Seely  v.  Powers  (e),  are 
decittve  of  the  present  question. 

In  the  first  mentioned  case,  Lord  Campbell^  0.  J.,  and 
the  three  Judges  concurred;  in  the  second  case,  Lord 
Chief  Baron  Pollock  and  the  three  Barons  concurred ;  and 
although  two  of  these  eight  Judges  expressed  hesitation 
in  concurring  with  the  Court,  yet  the  authority  of  these 
decisions,  as  the  unanimous  judgment  of  these  Courts, 
must  be  unquestionable. 

I  am  also  inclined  to  think  that  if  the  Chamber 
decisions  in  this  Court,  of  Dolby  v^  Bank  of  New  South 
Wales t  and  Korff  v.  J.  S,  Navigation  Company^  had 
been  considered  before  the  Court  by  way  of  appeal ;  and 
if  the  two  decisions  of  Bostock  v.  North  Staffordshire 
Railway  Company^  and  WaU  v.  London  and  South 
Western  Railway  Company  had  been  brought  under 
their  attention,  the  English  rule  would  not  have  been 
departed  from;  and,  indeed,  the  Chief  Justice,  in  bis 
judgment,  admits  that  it  was  possible,  if  those  two  cases 
bad  been  cited  before  his  colleagues  and  himself  in  1856, 
that  they  might  have  arrived  at  a  diflTerent  conolnsion« 

(a)lSQ,R7eo,  ^^^^    ,  WUlbfcW, 

(4  3  I>owL  87A, 
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^^^  The. English  authoritiefl  being  invariably  followed  in 

FaAtBu       this  Court,  not  onlj  as  valuable  in  themselves,  but  as 

and  another    nocessarity . guiding  the  Court  of  Appeal  of  the  Privy 

ErAVi.       Couneil — it  appears  to  me  absurd  to  contend  that  English 

authorities  are  to  be  our  guide,  only  when  an  appeal 

aetually  lies. 

I  think,  also,  the  English  practice  is  more  beneficial  to 
the  proper  administration  of  justice,  as  it  compels  both 
parties  to  exercise  all  their  energy  at  the  first  trial,  and 
thereby  prevents  **  abortive  trials." 

>  I  am,  therefore,  of  opinion  that  the  defendant  is  not 
entitled  to  the  costs  of  the  first  trial. 

I  consider,  however,  it  would  be  advisable  that  a  rule 
of  Court  applicable  to  this  even  now  doubtful  pomt  be 
framed;  carrying  out  the  suggestion  expressed  by  the 
Court  subsequent  to  the  decision  in  the  reported  case  of 
Bkukman  v.  Mylecharane  (a)% 

Faucett,  J.  In  this  case  there  was  an  abortive  trials 
in  consequence  of  the  jury  having  been  discharged,  under 
our  Jury  Act,  without  giving  a  verdict.  There  was  a 
second  trial,  when  a  verdict  was  returned  for  the  plaintiffs, 
which  was  afterwards  set  aside ;  and  the  plaintiffs  then 
discontinued  the  action.  The  question  now  is,  whether 
the  defendant,  as  the  finally  successful  parfy,  is  to  have 
the  costs  of  the  first  abortive  trial,  or  whether  each  psrty 
is  to  pay  his  own  costs  of  that  trial. 

The  precise  question  arose  in  Korff  v.  The  A.  S*  N. 
Company  (}R  1856),  reported  in  the  note  to  Dolby  y.  The 
Bank  of  New  South  Wake  (b)  j  and  it  was  then  decided 
by  the  Chief  Justice  in  Chambers,  after  consultation  with 
Mr.  Justice  Dickineon  and  Mr.  Justice  Milford^  that 
the  party  finally  successful  ought  to  have  his  costs  of  the 
abortive  trial.  That  case  seems  to  have  settled  the 
practice  of  the  Court  on  this  point ;  at  all  events,  it  does 
not  appear  to  have  been  questioned  until  1864,  when  the 
case  of  DMy  v.  The  Bank  of  New  South  Walee  (a) 
occurred.  In  that  case  the  jury  bad  beeo,  by  consent  of 
both  parties^  discharged,  at  the  suggestion  of  the  Judges 

(a)  4  Sop.  Ot  R.,  0.  Ii.  236.         (h)  9  Sap.  Ot  B.,  O.L.89r. 
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after  the  expiration  of  seven  hours,  but  before  th.e  expi-         1868. 
ration  of  twelve  hours.     The  defendant  afterwards  made       Fa^ua 
an  application  in  Chambers  under  the  peculiar  circUm-    **  *^°   ^ 
stances  of  the  case,  to  sta^  all  proceedings  on  payment  of       £^ans. 
the  amount  claimed,   with  interest,  and  of  all  costs, 
excepting  the  costs  of  the  abortive  trial.    But  the  Chief 
Justice  held  that  the  effect  of  discharging  the  jury  under 
such  circumstances  ought  to  be  the  same  as  if  the  full 
legal  time  had  been  allowed  to  run  out ;  and,  following 
the  decision  in  ifor^  v.  The  A.  A\  N.  Co,y  directed  that 
the  plaintiff  should  get  his  cos(s  of  the  abortive  trial. 
The  case  of  Blackman  v.  Mykcha)rane  (a)  does  not  touch 
the  question  now  under  consideration,  as  in  that  case 
there  was  no  ^^  abortive^^  trial. 

..  There  is  no  other  reported  case  in  this  Court  upon  the 
point ;  nor  has  it  been  suggested  that  there  has  been  /n 
fact  any  other  decision.  It  thus  appears  that  since  1856, 
down  to  the  present  time,  the  practice  of  the  Court  has — 
with  the  single  exception  of  the  unsuccessful  attempt 
made  in  Dolby  v*  T/ie  Bank  of  New  South  Wales — be^n 
treated,  and  acted  upon,  as  settled  by  the  decision  in 
Korff-?,  TTie  Australasian  Steam  Navigation  Company. 
The  Court  is  now  asked  to  disturb  this  long  uninterrupted 
practice. 

The  precise  circumstances  under  which  this  question 
has  arisen  cannot  occur  in  England,  as  there  is  no  enact- 
ment there  entitling  the  jury  to  be  discharged  after  the 
lapse  of  a  definite  period.  The  case,  however,  bears  a 
strong  analogy  to  those  cases  in  which  a  trial  takes  place, 
but  in  which,  for  any  cause,  no  verdict  is  returned.  The 
analogy  is  particularly  close,  if  not  complete,  in  those 
eases,  in  which  a  jury  is  discharged  b^  the  Judge,  of  his 
own  authority,  without  returning  a  verdict.  It  has  also 
been  considered  as  analogous  to  those  oases  in  which  the 
cause  goes  off  as  a  remanet,  or  pro  defectu  juratorum. 

Now,  in  considering  the  English  reported  cases  in 
which  the  cause  went  off  for  any  of  the  reasons  just 
mentioned,  we  shall  find  that  almost  every  case  was 

(a)  4  Sup.  Ct.  R.,  C.  lu  233. 
M-7 
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^^^^'  decided  acoording  to .  the  supposed  existing  practioe  of 
each  particular  Court ;  and  whenever  anj  Court  altered 
its  practice,  it  did  not  do  so  until  after  it  had  decided  the 

EvAy.*!.  particular  case  before  it  according  to  such  existing  prao- 
tice.  We  shall  also  find  a  considerable  <M>ntradictioD 
even  in  the  decisions  of  the  same  Court,  and  that  the 
Courts  differed  from  one  another  as  to  their  practice. 

In  DavUa  v.  Herring  (a)  the  costs  of  a  trial,  abortive 
in  consequence  of  a  special  case  being  insufficiently  stated^ 
were  allowed  to  the  party  finally  successful. 

In  Stidier  v.  Evans  (ft),  the  costs  of  a  remarket  were 
allowed.  In  Standen  v.  ffoff,  mentioned  in  a  note  to 
Sadler  v.  Evana^  the  costs  of  a  remanet  were' also  allowed. 
In  Price  v.  Birt^  mentioned  in  the  same  note^  the  cause 
went  off  pro  defectu  juratorum^  and  the  costs  were 
aUowed.  These  oases  were  in  the  Eing^s  Bench,  and  were 
decided  acoording  to  the  supposed  practice  of  the  Court  at 
that  time. 

In  Sparrow  v.  Turner  (c),  in  C.  P.  (1767),  the  eauae 
went  off  pro  def.  jur,^  and  the  costs  were  not  iJiowed. 
This  decision  was  in  accordance  with  the  then  exist* 
ing  practice  of  that  Court,  but  opposed  fo  that  of  the 
E.  B.,  in  Price  v.  BirL  The  Court,  however,  in  order 
to  make  its  practice  conformable  to  that  of  the  E.  B.^ 
then  ordered  that  for  the  future  the  practice  should  be 
altered. 

In  BurchdlY.  Bellamy  {d),  in  E.  B.  (1771),  the 
went  off  on  a  reference  to  arbitrators,  but  no  award 
made.  On  the  second  trial  the  plaintiff  succeeded ;  but  the 
Court  did  not  allow  him  the  costs  of  the  first  abortive  triaL 
This  decision  seems  to  have  proceeded  on  the  suppositioo 
that  the  course  of  practice  in  the  E.  B.at  that  time  was 
to  allow  the  costs  of  a  former  trial,  in  the  single  case  only 
of  a  cause  going  off  as  a  remanet^  and  not  to  allow  them 
in  any  other  case,  however  similar  it  might  appear.  The 
decision  is,  on  principle,  as  it  appears  to  me,  in  direet 
opposition  to  that  in  DavUa  v.  Herring :  and  the  sup- 
posed ground  on  which  it  rests  is  not  in  accordance  with 


I 


a)  1  Sir.  SCO.  {h)  4  Bur.  19SS. 

c)  2  Will,  366.  {d)  6  Bvr.  S699. 
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the  deoision  in  Price. v.  BtrU  It  is  remaikabte,  however,         1868* 
that  the  Court,  following  the  oonrse  pursued  by  the.  Court       Fbazbb 
of  0.  P.,  M  mentioned .  in  Sparrow  v.  Turner^  in  order    ^^  ^^  ^ 
to  make  its  praotiee  corresjpond  with  that  of  the  Court  of       BvAifs. 
0.  P.9  directed  that  far  the  future,  in  all  cases  where  a 
cause  goes  down  to  trial,  and  goes  oiF  upon  any  occasion^ 
without  the  fault,  contriyance,  or  management  of  the 
pftrtieiy  and'  is  afterwards  brought  down  to  trial,  the  costs 
of  such  former  abortive  going  down  to  trial  shall  be 
allowed  taihe  party  finally  prevailing,  as  if  the  cause  had 
gone  off  upon  a  remanet ;  but  the  case  then  before  the 
Court  Ufos  not  included  in  the  direction,  because  the 
practice  of  the  Court  had  been  against  it. 

We  thus  find  the  two  Oourts  at  length  concurring  in 
establhihing  a  common  oourise  of  practice.  The  practice, 
however,  soon  again  became  unsettled. 

In  Bankey  v.  Smith  (a),  and  in  Smith  v.  Haile  (6), 
which  id  their  circumstances  it  is  difficult  to  distinguish 
from  DavHav.  Herring j  the  finally  successful  party  was 
not  allowed  his  costs  of  the  first  abortive  proceeding; 
while  in  Booth  v.  Atherion  (c) — a  case  of  the  same  kind 
— the  costs  of  the  abortive  proceeding  were  allowed* 

In  Liekbarrow  v.  Mason  {d),  in  Bird  v.  Jppleton  (e), 
and  in  Ward  v.  Duncan  (/),  the  granting  of  a  ventre 
de  novo  would  seem  to  have  been  considered  the  same,  in 
relation  to'its  effects  upon  costs,  as  the  granting  of  a  new 
trial  after  verdict,  in  which  case,  according  to  the 
practice  of  the  K.  B.^  the  party  finally  successful  did 
uot,  as  a  rule,  get  his  costs  of  the-  first  trial,  even  though 
successful  in  that  also.  I  am  not  satisfied,  however, 
that  the  Court  did  not  intend  in  Bird  v.  Apphton.  to 
disregard  its  own  former  determination,  as  mentioned  in 
BurcheU  v.  Bellamy.  But  whether  this  be  so  or  not,  it 
is  to  be  observed  that  Lord  ifenj/on,  C.  J.,  in  delivering 
the  judgment  of  the  Court  in  that  case,  says  that  *<it  is 
a  question  which  depends  not  on  any  abstrilct  reasoning, 
but  must  be  governed  altogether  by  the  practice  of  the 


{«)  8  T.  R.  507  (1780).  U)  6  T,  B,  71  (1791/. 

SB T.  B.  (1795).  WST.R.  Ml  (1794). 

1  BMt  1 13  (ISOO).  (/)  6-7tf.  ArW.  1^7  (ISa 
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Courts  ;'^  and  the  judgment  is  expressly  founded  on  the 
alleged  practice  in  caseii  where  a  venire  de  novo  has  been 
granted. 

The  next  case  similar  to  those  already  mentioned  is 
HarHson  v.  Bennett  (a),  in  which,  at  the  first  trials  in 
consequence  of  one  of  the  jurors  having  absconded,  the 
Judge  discharged  the  jury  without  a  verdict.  On  the 
second  triaji  the  plaintiff  got  a  verdict,  and  was  allowed 
his  costs  of  the  first  abortive  trial.  The  reason  given  by 
Lord  Lyndhurstf  C.  B.,  is  that  the  result  of  the  second 
trial  showed  that  the  defendant  by  resisting  the  plain- 
tiff's demand  was  in  the  wrong,  and  was  the  cause  of  the* 
litigation,  and  ought,  therefore,  to  be  answerable  for  the 
consequences,  and  pay  the  costs  of  the  £rst  trial. 

We  now  come  to  certain  cases  which,  as  I  have  said, 
appear  to  me  to  bear  the  closest  analogy  to  the  present 
case.  In  Sealy  v.  Powers  (6),  on  the  first  trial,  the  jury  not 
being  able  to  agree,  was  discharged  by  the  Judge  of  his 
own  authority.  On  the  second  trial,  the  plaintiflP  suc- 
ceeded ;  but  Patteeon^J.f  did  not  allow  him  the  costs  of 
the  first  trial.  The  learned  Judg^  considered  there  was 
no  difference  between  the  withdrawal  of  a  juror  by 
agreement  and  the  discharge  of  the  jury  by  the  Judge, 
and  that  this  case  ought  to  follow  the  practice  in  cases  of 
a  juror  being  withdrawn.  The  reasons  given  in  the 
judgment  would,  to  my  mind,  just  as  well  satisfy  a 
different  conclusion.  The  point  was  considered  new. 
In  Waite  v.  Spurgin  (c),  in  a  case  precisely  similar  to 
the  last,  the  same  learned  Judge  followed  his  own 
decision,  treating  the  point  as  settled  by  that  decision. 
In  Brown  v.  Clark  (d),  also  a  similar  case,  the  Court  of 
Exchequer  followed  the  same  authority.  Lord  AMnger^ 
C.  B.,  considered  the  case  analogous  to  that  of  a  venire  de 
novo.  In.Boetock  v^  The  North  Staffordshire  R.  Co.  (e), 
the  Court  of  Queen^s  Bench  followed  the  two  last  decisions. 
ErUf  J.,,  said — *<  If  the  matter  were  res  integral  he  did 
not  see  why  the  party,  ultimately  succeeding  should  not 


(«)  1  D.  P.  a  627 ;  1  Or.  &  M?  203  (ISSS). 
(3)  3  D.  P.  O.  372  (1S35).       (c)  4  D.  P.  C.  675  (1S36). 
(rf)  12  M.  &  W.  26  (1843).       (c)  18  Q.  B.  777  (1862> , 
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have  his  costs  where  the  Judge  discharges  the  jury.^ 
WoILy.  The  London  and  S.  W.  R.  Co.  (a)  is  to  the 
same  effect.  PMocJCy  C.  B.,  however,  while  disagreeing 
with  Mr.  Gray^  says — "  But  even  if  he  is  right,  since 
the  practice  has  been  estabh'siied  for  nearly  twelve  years, 
and  it  is  the  settled  practice  cf  the  Court  of  Q.  B.,  it  would 
be  wrong  in  us  to  alter  a  practice  which  has  been  so  long 
acted  on.*"  Now  all  the  cases  I  have  referred  to  were,  or 
could  have  been,  before  the  Chief  Justice  when  the  case  of 
Korffv,  The  A.  S,  N.  Co.  was  decided,  except  the  case 
of  WM  v.  The  S.  W.  R.  Co.  That  case— looking  at 
the  date — may  not,  and  most  probably  could  not  have 
been  in  th^  colony  at  the  time. 

After  a  careful  consideration  of  all  the  cases  to  which 
I  have  referred,  Jt  appears  to  me  that  the  weight  of 
authority  down  to,  and  including  Harrison  v.  Bennett^ 
is  in  favour  of  the  course  of  practice  established  by  the 
order  in  BurcheU  v.  Bellamy  ;  and  that  the  present  case 
would  reasonably  come  within  that  course  of  practice— 
thait  such  course  of  practice  was,  however,  altered  by  the 
Court  pf  Exchequer  in  Brown  y.  Clark — ^that  the'  case 
of  Seely  v.  Powers^  followed  as  it  has  been  by  the  cases 
mentioned)  settled  the  practice  in  England  that  the 
party  finally  successful  should  not  get  his  costs  of  a 
former  abortive  trial—* that  the  decisions  of  questionil  of 
this  kind,  however,  depends  on  the  practice  of  the  Court, 
and  that  the  practice  of  this  Court,  in  a  matter^in  which 
the  practice  of  the  Court  ought  to  be  the  law  of  the 
Court,  having  been  so  long  establishetd  without  inter- 
ruption, ought  not  now  to  be  altered,  unless,  indeed,  it 
can  be  shown  to  be  contrary  to  reason  or  to  justice ;  at 
all  events,  that  it  ought  not  to  be  altered  in  the  present 
case,  whatever  may  be  done  for  the  future.  But  surely 
it  is  in  accordance  with  reason  and  justice  that  tjhe  party 
who  is  finally  proved  to  be  ip  the  wrong,  but  Who  has, 
by  resisting,  put  his  adversary  to  costs,  should  pay  those 
costs,  as  Lord  Lyndhuret  observes  in  his  judgment  in 
^arrieon  v.  Bennett. 


1868. 

FiLlZSB 
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(<r)  11  Exca.  698. 
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StJt'RfiAIE  GOUllT  tlEPORTS. 

It  has  been  contended  that  the  present  practice  tends 
(o  encourage  carelessness  in  preparing  for  trials  and  so, 
to  increase  the  costs  of  litigation.  I  am  entirely  of  a 
contrary  opinion  ;  for,  when  each  party  knows  that,  on 
failure,  he  will  have  to  pay  not  only  his  own  costs,  but 
those  also  of  his  adversary,  he  will  be  induced  to  make 
much  greater  efforts  to  succeed  than  if  he  knew  that,  on 
failure,  he  would  have  to  pay  only  his  own  costs.  Be- 
sides, the  argument  is  in  another  respect  fallacious ;  for 
it  places  the  .finally  unsuccessful  party  in  as  advan- 
tageous  a  position,  with  respect  to  an  abortive  trial,  as 
he  would  have  been  in  if  he  had  obtained  a  verdict  in 
such  trial. 

On  th^  whole,  therefore,  as  the  practice  now  objected 
to  has  been  established  for  a  period  of  twelve  years ;  as 
it  appears  to  me  to  be  entirely  in  accordance  with  reason 
and  justice ;  as  it  tends,  in  my  opinion,  to,  encourage  a 
good  preparation  for  trial  rather  than  the  contrary ;  and 
as  the  contrary  practice  in  analogous  cases  in  England 
has  been  disapproved  of  by  several  of  the  Judges,  I  am 
9f  opinion  that  it  ought  not  to  be  altered. 

During  the  argument  a  minor  question  was  considered, 
on  which  it  is  sufficient  to  say  that  there  is  a  recognised 
distinction  between  the  costs  of  the  trial,  which  means 
the  costs  of  the  day  or  days  during  which  the  trial  lasts, 
and  the  costs  of  preparing  for  trial. 

Rule  absolute,  without  costs* 
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Ea  pqrte  Thomas  Samubl  Lawbt  (jo).  Jane  27. 

CtALOMONS  moved  to  make  absolute  a  rule  for  a  AJndgeofa 
prohibition  to  restrain  Mr.  District  Court  Judge  hg,  qq  jarf". 
McFarktnd  and   the  defendants — ^in  the  matter  of  a  miction  to 
plaint  by  the  applicant  against  James  Taylor  and  his  tfaedefendftnt 
wife,  the.  administratrix  of  Thomas  jLau^ry,  deceased— -  ^^®,1J  [i,  *t^ij. 
from  all  proceedings  to  enforce  the  payment  of  costs  in  cause  of  motion 
the  said  case;  od  the  ground  that  the  learned  Judge  hh  j^jhI^^ 
had  no  jurisdiction  to  direct  payment  of  the  said  costs.  *»<>"• 
The  plaint  was  for  money  payable  as  and  for  the  un-  was  for  an  un- 
liquidated balance  of  a  partnership  account  between  the  ||<l°i^A*^ 
plaintiff  and   Thomas  Lawry,  deceased,  being  the  net  partnership 
I»ofits  of  certain  stations,  from  the  ikth  January,  1864,  ^^''^t^^fiS 
to  the  13th  January,  1865,  and  on  accounts  stated  with  of  ceruin 
the  deceased  ;  and  the  plaintiff  abandoned  the  excess  of  the  I2th  Janu- 
his  cause  of  action  over  d&SOO.     The.  pleas  filed  were —  '^r^\]^f^z '® 

^iv  •    1  1       1       yrkv  i*  ^  .  .  the  12th  Janu-' 

(1)  neyer  indebted ;  [x)  traverse  of  any  partnership ;  ary,  1865 ;  bnt 

(S)  or  any  profits ;   (4)  pkne  adminisiramL     At  the  f  *^*'®r^  f^m 

trial  evidence  was  called  on  both  sides,  when  it  appeared  the  eTidence 

that  the  partnership  continued  till  August  1866.     The  neJsWpTn'^ 

defendant  havinir  objected  to  the  jurisdiction,  on  the  tinned  till 

ground  that  the  partnership  accounts  were  not  closed  in  The  Judge 

January  1866,  and  that  no  final  balance  had  then  been  ^'Virffet^w" 

struck,  his  Honor  held  the  objection  fatal,  and  that  the  the  defendant 

8th  section  of  the  District  Courts  Act  did  not  apply  to  a  0(1?^  m'nted 

case  like  this.     Upon  the  application  of  the  defendant'^s  *  prohibition 

counsel,  his  Honor  gave  a  verdict  for  the  defendant  with  proceedings 

costs.     It  is  submitted  now,  as  it  was  at  the  trial,  that  ^  enforoe  the 

if  the  Judge  had  no  jurisdiction  to  try  the  case,  he  had  costs. 

no  jurisdiction  to  give  costs.  In  Law  ford  v.  Partridge  (b)  ,.  ^^^  JJJJ|^' 

it  was  held  that  a  County  Court  Judge  had  no  juris*  by  the  sth 

diction  to  award  costs  to  the  defendant,  when  it  appeared  ^strict^CooAi 

that  title  to  land  was  in  question.  Act,  only 

applies  when 

Sutler  showed  cause.    The  plaint  discloses  a  subject  ship  aceonnta 

matter  over  which  the  Court  has  jurisdiction;  but  the  we  wound  op. 


i: 


a)  Belbre  Marfffovei  J;,  Cheeke,  3*^  and  Faucett]  J. 
>)  1  H.  AN.  6S1;  26  L.  Ji  EX.  147. 


184  SUPREME  COURT  REPORTS. 

^S^^-  evidence  did  not  show  any  unliquidated  balance.  There 
Ex  parte  was  a  variance.  The  plaintiff*  failed  to  prove  bis  case. 
The  order  as  to  tosts  is  only  matter  of  practice,  and 
within  the  jurisdiction  ;  and  the  remedy  is  by  appli- 
cation to  the  Court  itself,  or  by  appeal ;  In  re  Foster  (a). 
tn  ft  Hopper  (6),  In  re  Botven  (c),  In  re  Chivera  (d), 
and  Hunt  v.  South  Staffordshire  R.  Co,  {e\  were  re- 
ferred to.  The  plaintiff'  also  is  not  without  remedy,  if, 
as  he  alleges,  the  order  for  costs  is  vpithoat  jurisdiction  ; 
for  he  can  bring  trespass  age^inst  any  person  attempting 
to  enforce  it. 

Harorave;  J.  The  8th  section  of  the  District  Courts 
Act  docs  not  give  the  District  Courts  any  jurisdiction 
over  partnership  accounts,  except  when  they  are  wound 
up.  Here  the.  plaint  shows  a  ca^  over  which  the 
District  Court  has  jurisdiction.  But  the  evidence  shows 
that  it  is  not  a  case  of  an  unliquidated  balance  of  a 
partnership  account.  It  shows  that  something  might 
become  due  to  the  plaintiff,  upon  the  accounts  being 
taken  up  to  that  time.  The  Judge  could  not  amend  so 
as  to  bring  the  matter  within  his  jurisdiction.  For  if  he 
has  no  jurisdiction  to  hear,  how  can  he  have  jurisdiction 
to  amend.  Lawford  v.  Partridge  (/)  shows  that  the 
provision  as  to  costs  only  applies  to  cases  within  the 
jurisdiction  tp  hear  and  determine. 

Chebke,  J.  The  plaint  disclosed  a  case  within  the 
jurisdiction  of  the  District  OourX  Judge;  but  the  evi« 
dence  showed  that  that  jurisdiction  was  ousted. 

Faxjcett,  J.  Looking  at  the  evidence,  it  is  plain  that 
the  jurisdiction  was  ousted.  I  think  the  Judge  had  no 
power  to  amend.  Why  should  the  plaintiff^  be  compelled 
to  give  up  the  amount  which  might  accrue  during  the 
next  year  ?  Where  once  it  appeared  that  the  Court  had 
no  jurisdiction,  it  had  no  power  to  do  anything  further. 

Rule  absolute* 

(a)32L:j.  Q.  B.  311  (^)  32  L.  J.  Q.  B.  104. 

{c)  21  L.  Jl  Q.  B.  10.  .   (rf)  26  L.  J.  Q.  B.  85. 

\c)  26  L.  J.  £z.  374.  (  r)  I  H.  &  K.  621 ;  26  L.  J.  Ex.  147. 
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The  Queen  against  Miller  (a).  June  9. 

SPECIAL  case   stated   for  the  consideration  of  the  The  giving  of 

p        .  a  post-dated 

'"^"* '•  cheque  in  paj- 

**  In  this  case  the  prisoner  was  tried  before  me,  at  the  ment  for  gocSs 

'-     .  tx     !•      1  1  I.   1       .  purchased, 

recent  sittings  at  Darlinghurst,  on  a  charge  of  having  withafraudn- 

obtained  coods  by  false  pretences.  1??*  design 

^  ^^"®  prisoner 

"  It  appeared  from  the  evidence  that  on  Saturday,  the  jjayingno  suf- 

i-#  i      r -KiT^      1    1  1  •  1         1  1  ncient  funds 

7th  of  March  last,  the  pnsoner  purchased  some  goods  at  when  the 

an  a.uction  sale,  at  the  rooms  of  Bradley ^  Newton  and  f^^^^  ^** 

Lamby  in   George-street,   Sydney.      Mr.   Bradley^   the  having  reason 

auctioneer  on  the  occasion,  stated  that  the  conditions  of  ^\h^^aay°of 

sale  were  posted  up  in  two  or  three  places  in  the  room,  the  date),  is  a 

and  also  that  he  read  them  at  the  commencement  of  the  within  the 

Bale.     It  did  not  appear  whether  the  prisoner  entered  ^^*^*^*i 

the  auction  room  before  or  after  the  conditions  of  sale  show  that  the- 

were  read,  or  whether  he  was  present  at  the  reading  of  ^a^foyJo; 

them.     The'  terms,  as  read  before  the  sale,  were  to  be  ^^  valueless, 

cash  before  delivery.  keeMr^f'the 

"After  the  sale,  on  the  same, day,  the  prisoner  pur^  tSe  oh°e^u?wM 

chased  a  piano  for  <f  20,  and  some  other  articles,  by  drawn  was 

•      .         I  called,  who 

pnvate  sale.  stated  that  the 

"  The  ffoods  purchased   at  the  auction   and  at  the  prisoner  had 

11  •  n   -r./»A  ^      /ii  ^^  account  at 

pnvate  sale  came  together  to  the  sum  of  J^d9  ds.  od.  that  bank; 

"In  the  afternoon  of  the  same  day  (Saturday),  about  examined  the 

tliree  o^clock,  and  after  banking:   hours,   the   prisoner  account,  which 

_  was  not  pro* 

went  to  the  rooms  of  Bradley ^  Newton  and  Lamb,  and  duced;  and 

8aw  one  of  the  clerks  there.     He  took  out  his  cheque  ^^''^i^iL^^f  ^ 

.  ^  of  Dis  ezami- 

book,  drew  a  cheque,  crossed  it,  and  gave  it  to  the  clerk,  nation  was, 

Vrho  immediately  receipted  the  invoice  of  the  goods  pur-  day\he*chcque 

chased  and  gave  it  to  the  prisoner^  to  take  it  to  the  store*  was  drawn  the 

keeper.     The  invoice  so  receipted  was  equivalent  to  a  two  shillinffs 

delivery  order,  and  the  storekeeper,  when  he  received  it,  ^^^f^^^jP, 

delivered  the  goods  at  once  to  the  prisoner.  that  the  evi- 

"The  cheque,  though  drawn  on  Saturday  the  7th  the  result  of 

March,  was. very  plainly  and  legibly  dated  March  9th.  **^®  'i^^h*** 

was  iDadmis* 

{a)  Before  Stephen^  0.  J.,  Chceke,  J.,  and  Faucctty  J.  sible. 
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^^^*  "Mr.  jBradley  siAted  that  be  was  conatantlj  in  the 

TlM  Quns  habit  of  receiving  cheques  instead  of  cash  ;  and  that  he 
MxLUBB.  would  take  a  cheque  from  a  person  whom  he  did  not 
know.  His  clerk  acted  on  this  occasion  in  accordance 
with  that  practice.  The  clerk,  however,  stated  that  he 
took  no  notice  of  the  date  of  the  cheque ;  and  that,  if  be 
had  observed  that  it  was  a  post-dated  cheque,  he  would 
not  have  taken  it. 

V  On  the  Monday  following,  the  prisoner  put  the 
goods  in  the  hands  of  another  auctioneer  for  sale,  and 
got  an  advance  upon  them  to  the  amount  of  £S8. 

The  cheque  when  presented  was  dishonoured. 

To  prove  that  the  cheque  was  valueless,  the  ledger 
keeper  of  the  Commercial  Bank,  on  which  the  cheque 
was  drawn,  was  called.  He  stated  that  the  prisoner  had 
an  account  at  the  Commercial  Bank;  that  he  had 
examined  the  account,  ^hich  was  not  produced  4  and 
that  the  result  of  his  examination  was,  that  on  the  7th 
of  March,  the  day  the  cheque  was  drawn,  the  prisoner 
had  two  shillings  to  his  credi* 

*^  Mr.  Belinfdnie^  counsel  ifor  the  prisoner,  objected  to 
the  witness  stating  the  result  of  his  examination  of  the 
account  on  the  7th  of  March.  I,  however,  admitted  the 
evidence,  reserving,  at  Mr.  Belinfante'^  request,  the 
.question  whethe^the  evidence  was  admissible  or  not.  It 
appeared  further,  that  the  book  in  which  this  account 
appeared  was  in  the  bank  in  Sydney,  and  that  the 
account  for  the  last  twelve  months  did  not  quite  fill  a 
page. 

"  I  told  the  jury  that  a  person  purchasing  at  an 
auction  sale  after  the  conditions  of  sale'wet«  read,  must 
be  presumed  to  purchase  subject  to  the  conditions  so 
made,  unless  something  was  done  to  alter  the  conditions 
on  which  he  purchased.  I  also  said  that  taking  a  cheque 
instead  of  cash  was,  to  a  certain  extent,  an  alteration  of 
the  condition.  Mr.  Belinfante  also  requested  me  to 
direct  the  jury,  as  a  matter  of  law,  that  the  giving  of  a 
post-dated  cheque  could  not  be  a  false  pretence  within 
the  statute.    I  declined  to  do  so. 

**  The  jury,  in  reply  to  questions  put  by  me»  found 
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ftpecially  that  from  the  circumstances  under  which  the        W^* 
cheque  was  given,  it  was  given  as  if  drawn  on  the  7th»    The  Qusmk 
and  that  the  prisoner  intended  that  it  should  b^  received      M|^'^. 
by  the  clerk  as  so  drawn,  and  that  he  also  intended  that 
it  should  be  received   by  the  clerk  as  a  good  and  valid 
cheque,  which  would  be  paid  when  presented. 

'*  The  questions  I  Have  reserved  at  Mr.  Belinfante^s 
request,  for  the  consideration  of  the  full  Court,  are  the 
following  :— 

''  1.  Whether  the  evidence  of  the  ledger  keeper  of  the 
bank,  as. to  the  result  of  his  examination  of  the  prisoner's 
account,  was  properly  admitted — jthe  book  in  which  the 
account  was  .not  being  produced. 

*'2.  Whether  I  was  right  in  telling  the  ]ury  that  a 
person  purchasing  at  an  auction  sale,  after  the  conditidps 
of  sale  were  read,  must  be  prima  fade  presumed  to  have 
purchased  according  to  the  conditions  so  read. 

'^8.  Whether  I  was  right  in  refusing  to  direct  the 
jury,  as  a  matter  of  law,  that  the  giving  of  a  post-dated 
cheque  could  not  constitute  a  false  pretence  within  the 
statute. 

*^  May  80, 1868,  P;  Favcrtt:' 

m 

Bdinfante  for  the  prisoner.  The  reception  of  the 
evidence  of  the  ledger  keeper  was  a  clear  violation  of  the 
law.  The  evidence  of  a  witness  as  to  the  result  of  an 
examination  of  books  not  produced,  has  never  been 
received  for  the  purpose  of  proving  affirmatively  the 
contents  of  those  books.  jB.  v.  DawsonX^)  is  expressly 
in  point.  In  R.  v.  Shield  {b)^  which  will  be  relied  on 
as  qualifying  that  decision,  the  true  distinction  is  pointed 
out  by  Stephen^  C.  J.,  who  says,  *^the  principle  is  that 
in  order  to  prove  that  a  prisoner  had  not  an  account  at 
a  particular  bank,  it  is  not  necessary  to.  produce  the 
books,  which  might  show  that  he  had  suc^h  an  account; 
If  it  were  necessary  to  show  the  contents  of  these  books, 
then  it  would  be  necessary  to  produce  them.*^'  Roberts 
V.  Domm  (c)  is  cited  by  Mr.  Taylor  {d)  as  an  authority 

(ff)  6  Sop.  Gt  R.,  0.  L.  33.  ih)  Id.  218. 

\c)  pMke  IS.  \d[)  §  482. 
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^8€8'-        that  a  witness  who  has  inspectec!  the  accounts  of  parties 

The  QussN  will  be  allowed  to  speak  to  the  general  balance  without 
HiLLXB.  producing  the  accounts.  But  this  was  only  a  decision  at 
nisi  prius ;  and-  V.  C,  Knight  Bruce^  in  Johnson  v. 
Kershaw  (q),  refused  to  allo^v  such  evidence  to  be  given. 
A  witness  may  refresh  his  memory  by  any  paper,  if  he 
can  afterwards  swear  to  the  fact  from  his  own  recol-. 
k'ction.  But  if  he  cannot  swear  to  the /act  from  recol- 
lection, any  farther  than  aS  finding  it  entered  in  a  book, 
the  original  book  must  be  produced ;  Doe  v.  Perkins  {b). 
The  only  relaxation  of  tlie  rule  is  that  referred  to  by 
Stephen^  G.  J.,  in  R.  v.  Shield^  and  which  is  also  sup- 
ported by  Besty  C.  J.,  in  Furness  v.  Cope  (c),  where  a 
banker'^s  ledger  was. received  in  evidence.  His  Lordship 
says,  '^  the  inconvenience  of  calling  all  the  clerks  of  the 
house  would  be  seriously  felt,  and  without  the  book  it 
would  be  impossible  to  prove  that  the  party  had  no  money 
in  the  house.  To  prove  the  negative,  therefore,  the  book  to 
which  all  referred,  was  sufficient,  although  it  might  not 
be  admissible  to  prove  the  affirmative.*^  The  books 
themselves  would  not,  it  is  submitted,  have  been  evi- 
dence, as  .the  prisoner  had  no.  access  to  them.  Why 
should  he  be  bound  by  entries  which  might  have  been 
made  by  mistake,  and  of  which  he  had  no  knowledge  ? 
Which  of  the  officers  of  the  bank  is  his  agent  for  this 
purpose  ?  At  all  events,  the  books  themselves  ought  to 
have  been  produced,  as  they  would  thus  have  been  sub- 
ject to  the  prispner'^s  examination.  [Stephen,  C.  J.  How 
would  the  books,  if  produced,  have  been  sufficient? 
Suppose  it  had  been  proved  that  the  prisoner  at  one  time 
had  paid  in  £^^  to  his  credit,  it  would  have  been 
necessary  for  the  Crown  to  show  that  that  jf 500  had 
been  legitimately  drawn  out  when  the  dishonored  cheque 
was  drawn.  The  Crown  must,  therefore,  have  shown 
not  only  that  the  <f  500  had  been  paid  away,  but  that  it 
had  been  paid  away  upon  the  authority  of  the  prisoner; 
and  that  he  knew  it.  I  do  not  see  how  that  could  have 
been  proved,  unless  the  cheques  of  the  prisoner  had  been 

(tf)  1  De  a.  k  Sm.  260;  cited  Tinjhr  Ev.,  §  431 
{h)  3  T.  R.  749.  («)  5  Bing.  IH, 
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also  produ^iKl.].   There  piust  aIsq  be  a  pretence  of  an        i^^« 
exUtinoj^  fact     The  giving  a .  posf-dated  cheque  is  a    The  Qdbik 
promise  .4nd  t\oi  ^  representation  ;  R.  v.  Johnston,  (a),       -unim 
A  V.  GoodHali  (h),  Jt.  V,  Partridge  (c),  jB.  v,  Parker  (d). 
[Fcuc^iijJ^  In  Par/f^r^s  case  the  conviction  was  sustained 
on  the  ftiurth  count,  which  set  out  a  post-dated  cheqpe,] 
It  wa)3  proved  in  that  case  that  the  prisoner  had  never  had 
an  account  with  the  bank.  It,  v.  Henahaw  (e),  and  R.  v. 
Bernard  {f)  were  cited.     [Stephen^  C.  3.     In  every 
case  of  this  kind  the  information  should  charge  the  false 
pretence  as  follows: — 1.  That  the  cheque  was  a  good 
order  for  the  payment  of  the  sum   mentioned  in  it. 
2.  And  that  it  was  of  that  value.     3.  That  the  prisoner 
had  a  right  to  draw  the  cheque  to  the  amount  mentioned. 

4.  That  it  was  "  available^  for  the  drawing  out  of  the 
inoney-^<r.jf«y  for  the  payment  thereof  by  the  drawees  to 
the  bearer,  on   presentment  on   the.  date  of  its  date. 

5.  And  that  it  would  thereupon  be  paid.  I  doubt, 
however,  whether  this  last  should  not  be  omitted  in  a 
second  count.  *  Each  of  these  must,  of  course,  be  stated 
to  be  false  to  the  prisoner's  own  knowledge.  And  it 
should  be  added,  that  he  had  no  expectation,  in  fact, 
that  there  would  be  funds  in  the  banker's  ban(;is  to  meet 
the  cheque— or  that  it  would  be  honored  by  them  at  any 
time.  It  might  also  be  well  to  add  this  pretence  also, 
that  tbe  prisoner  had  a  credit  with  the  bank  to  that 
amount.] 

Btkphsk,  G.  J.  I  am  of  opinion,  on  the  authority  of 
the  eases,  that  the  giving  of  a  post-dated  cheque  in  pay- 
ment for  goods  purchased  with  a  fraudulent  design,  the 
prisoner  having  no  funds  when  the  cheque  was  drawn, 
nor  having  reason  to  expect  any  on  the  day  of  the  date, 
is  a  fals^  pretence  within  the  statute.  The  prisoner 
represented  that  the  cheque  was ^*  good  and  available'' 
for  the  amount  mentioned  in  it,  and  that  it  was  of  that 

(tf)  2  Mood.  C.  0.  264.    (i)  R  &  R.  4^1.     (t^  6  Cox.  C.  0.  1S2. 

Jd)  7  0.  &  P.  827.     See  Taylor  e  case,  1  0.  &'K.  213,  where  a  poit- 
efaeqno  was  held  to  be  an  order  for  tbe  payment  of  money  within 
tbe.  Forgery  Act 

(*)  33  L.  J.  M.  C.  182.  (  /•)  7  0.  A  P.  784. 
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IBCa        value.  If  the  prisoner,  ftt  the  time  of  the  drawing,  knew 

Th»  flunvr    that  he  had  not,  and   had  no  expectation  that  there 

ifi^T,«,       would  be,  funds  to  that  amount,  it  matters  not  that  he 

had  a  smaller  sum  to  his  credit,  but  nothing  in  pom* 

parison  with  the  sum  drawn  for. 

Chkskb,  J.,  concurred. 

FAtrc£iT,  J.  I  think  Parker's  case  is  an  express 
authority  on  this  point.  Here,  as  in  Jeseap's  case  (a), 
cited  in  Plunketfs  Australian  Magistrate  (5),  the  prose- 
cutor^s  elerk  believed  the  prisoner's  representation  with- 
out  looking  at  the  cheque. 

On  the  other  point,  the  Court  called  on 
Butler  for  the  Crown.  In  Roberts  v.  Dawon  (e)  evi- 
dence of  the  kind  admitted  here  was  received  by  Lord 
Kenyon ;  and  afterwards,  in  Spencer  v.  Billing  (d)^ 
where  it  was  held  that  one  invariable  mode  in  which 
bills  of  exchange  were  drawn  between  particular  persons, 
might  be  proved  by  parol  evidence  without  any  of  the 
bills  being  produced.  It  is  admitted,  on  the  authority 
of  Jshby*s  cHee  (e)  and  Shield's  case  (/),  that  the 
Orown  may  prove,  by  the  clerk's  inspection  of  the  books, 
that  the  prisoner  had  no  account  with  the  bank.  But  the 
derk  cannot  show,  in  strictness,  what  is  not  in  the  .books, 
but  by  showing  what  is  in  them ;  Vincent  v.  Cole  {g)t 
Budoton  V.  Cornish  (A),  Jones  v.  H&well  (t).  And  if  you 
may  show  that  a  prisoner  had  no  account,  why  may  you  not 
show  by  the  books  that  he  had  one,  and  what  was  the 
state  of  his  account?  At  all  events,  as  in  Brannan'^s 
case  (ft),  this  kind  of  evidence  on  the  part  of  the  prose- 
cutioj)  is  su£Scient,  if  uncontradicted,  for  the  jury's  con- 
sideration. The  prisoner  was  bound  to  show  that  the 
accountant  was  mistaken.'  In  Fumess  v.  Cope  (1)  the 
ledger  was  admitted,  because  of  the  inconvenience  of 
calling  all  the  clerks  of  the  bank;  and  Best,  C.  J., 
whose  dictum  has  jbeen  cited,  approved  of  this  practice, 
on  account  of  the  great  mischief  which  must  otherwise 
ensue. 

a)27L.J.M.C.70.    (i)p.l^9.    (<;)  PeAke  83.    (a)  3  Oatop.  8ia 
V)  2  F.  &  F.  560.  (/)  6  Sap.  Ci.  B.,  C.  L.  213. 

[a)  8  0,  ft  P.  481.        (A)  12  M.  SbW.  486.  -         (i)  4  BowL  176. 


1 


)  6  0.  *  P.  326.  (I)  5  Bing.  114. 
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Stsphsn,  C.  J.  The  evidence  here  received  wag  that  ^^^ 
of  an  accountant  or.Iedger  keeper  of  a  bank,  of  the  par-  The  Quanr 
ticular  state  ef  one  account  (the  books  containing  that  miujhw 
account  not  being  produced),  and  that  evidence,  I  am 
of  opinion,  cannot  be  received.  It  is  shown  that  the 
prisoner  had  an  account  with  the  bank,  still  open.  But 
the  officer  of  the  bank  said,  that  the  only  sum  remaining 
to  his  credit  was  two  shillings.  His  onljr  source  of 
knowledge  as  |o  this,,  however,  or  that  the  prisoner  had, 
in  fact,  so  nearly  drawn  out  his  funds,  was  the  account 
in  question— -as  he  found  it  entered  in  the  bank  ledger. 
That  ledger,  therefore,  should  at  least  have  been  pro- 
duced. Whether,  when  produced,  it  alone  would  have 
bei^n  sufficient  evidence,  or  any  evidence  that  the  balance 
stated  was  the  true  one,  we  need  not  determine.  All 
which  I  now  hold  is,  that  secondary  evidence  of  the 
entries  was  inadmissible,  for  that  or  any  purpose.  It 
cannot  be  an  exception  from,  or  relaxation  of,  the 
general  rule,  as  to  the  rejection  of  secondary  evidence, 
because  the  reason  for  the  relaxation  fails.  To  prove 
that  there  was  no  account,  the  examination  of .  a  dozen 
books  and  a  thousand  pages  might  be  necessary.  But 
to  prove  a  particular  account,  no  such  voluminous 
enquiry  is  required.  And  in  such  case,  also,  there  is  the- 
evidence  (independently  of  the  books),  which  the  officer 
of  the  bank  might  give,  that  the  prisoner  was  not  a 
customer  of  the  bank.  It  might  have  been  proved  that 
his  pass  book  had  been  given  to  the  prisoner,  with,  the 
balance  of  'two  shillings  entered  in  it ;  and  that  he  had 
neither  objected  to  the  entry,  nor  returned  the  book.  For 
these  reasons, .  I  think  the  evidence  was  improperly 
received,  and  that  the  prisoner  must  be  discharged. 

Cheeks,  J.,  concurred. 

Faucstt,  J.  I  was  disposed  to  reject  this  evidence  at 
the  trial,  but  I  was  uAd  that  similar  evidence  had  been 
constantly  received  by  other  members  of  this  Court. 
Here,  after  a  statement  that  the  prisoner  had  an  account 
at  the  bank,  the  witness  was  asked  as  to  the  state  of  that 
account.  The  evidence  was  too  bare  to  bring  the  case 
within  the  exception  mentioned  by  Mr.  Taylor  (a)  to 

(«)  i  422. 
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^868.  the  general  rule,  demanding  primary  proof.  In  ShieUTi 
The  Queen  case,  it  was  shown  that  it  was  the  Gierke's  cluty  to  make 
Miu-EB.  entries  of  persons  having  accounts  at  the  bank.  No 
such  circumstances  were  here  shown.  I  cannot  see  how 
the  bank  books  in  themselves  are  evidence ;  but  taken 
with  other  evidence  which  may  be  given,  they  may 
become  evidence  (a). 

Conviction  quashed. 


jQne  29.  Saddinoton  against  Farhbb  (6). 

Deolaration  TTvECLARATION,  for  that  the  plaintiff,  on  the  19th 

against  the  "^     November,  1867,  caused  to  be  put  up  for  sale  by 

S^b^'^oti^  public  auction  a  messuage  and  land,  upon  and  subject  to 

Bfoted  that   '  the  following,  amongst  other  conditions  of  sale— -that  the 

one  of  the 

oonditiona  of  the  sale  to  he,  that  the  vendor  would  within  a  reasonable  time  after  the 
day  of  sale  prepare  and  delirer.to  the  pttrchasert  or  his  solicitor,  or  the  auetioneer,  an  ah- 
atraot  of  his  title ;  that  all  ohjections  which,  under  the  conditions,  the  porchaaer  could 
take  to  the  titles  should  be  made  and  delivered  to  the  vendor's  solicitor  within  seven 
days  from  the  delivery  of  the  abstract ;  and  any  objection  not  so  taken,  should  be 
deemed  to  be  waived.  It  averred  the  f)erformance  of  all  conditions  precedent  in  the 
usual  way*    Breach,  the  »on*conipletion  of  the  purchase. 

Fleas--(1).  That  the  plaintiif  did  not  deliver  to  the  defendant ^  or  his  solicitor,  a  foil, 
'  complete,  and  sufficient  aos tract,  &o.    Seld,  on  demurrer,  bsd. 

(2),  That  the  abstract  delivered  by  the  plaintiff  to  the  defendant  was  whoUv  bad,  in- 
sufficient, and  incomplete — in  this  {inter  alia),  that  the  plaintiff  by  the  said  Abstract 
deduced  his  title  from  one  J.  W.  as  grantee  of  the  Crown,  who  died  in  Sydney,  iso^ 
through  his  eldest  son,  as  heir  at  law,  namely,  one  J.  W. ;  and  that  the  abstract  did  not 
in  any  way  allege,  as  A  fact,  that  the  said  J.  W.  (the  said  f^antee)  died'  intestate,  nor 
abow  any  search  in  the  proper  Ecclesiastical  Court,  where,  it*  the  said  J.  W.  had  made 
a  will,  such  will  would  be  found,'  or  out  of  which  letters  of  administration  would  have 
been  issued ;  and  that  although  the  death  of  the  said  J.  W.  intestate,  was  a  fact 
essential  to  the  title  of  the  plaintiff,  such  tact  was  not  shown  in  and  by  the  abstract. 

Repiication  to  the  second  plea~(l)  After  setting  out  a  condition  that  the  vendor  ahoold 
not  be  called  on  *'  to  produce  any  deeds  or  evidences  of  title,  in  support  of  his  titie,  otilLer' 
tlian  what  were  now  in  his  possession,'*  alleged  that  the  insufficiency  mentioned  in 
tiie  sud  second  plea  was  the  want  of  certain  evidences  of  title  in  support  of  his  title, 
which  were  not  at  tl^e  time  of  the  sale,  nor  bavB  they  since  been,  in  the  plaintiff's 
possession. 

(2).  To  same  plea^that  the  objections  to  the  title  as  set  foith  in  the  second  plea 
were  not  made  and  delivered  to  the  vendor's  solicitor  within  soTen  days  from  the 
delivery  of  the  abstract. 

ffeld,  on  demurrer  to  the  replications,  that  the  abstract  was  a  bad  one,  for  not  showing 
that  J.  W.  (the  grantee)  died  intestate;  hut  that  the  stipulation  as  to  seven  davs 
applied  and  removed  it ;  and  that  the  want  of  evidence  of  the  intestacy  was  met  by  toe 
stipulation,  that  the  vendor  need  not  produce  any  further  evidence  than  he  had  himself 
in  bis  possession. 

ffeld  also,  that  the  allegation  in  the  declaration  of  performance  of  all  oOndiUons  pre- 
cedent, was  sufficient  without  specially  averring  the  delivery  of  the  abstract,  or  that  no 
objection  was  taken  within  eleven  days  after  such  delivery,  &c 

(a)  See  J2.  v.  JSltcorthy,  I  L.  B.  Or.  0.  105. 

lb)  Before  Stephen,  C,  J.,  Cheeks,  J.,  and  Fauettt,  J. 
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highest  bidder  should  be  the  purcliaser^  and  that  upon  ^^^8. 
the  £a]l  of  the  hammer  the  purchaser  should  pay  to  the  Sadotngtom 
auctioneer  a  cash  deposit  of  twenty-five  per  cent*  upon  Fakkbiu 
the  amount  of  his  purchase,  and  the  residue  of  the  pur- 
chase money  in  cash  upon  the  completion  of  conveyance; 
that  the  vendor  would,  within  a  reasonable  time  aftier  the 
day  of  sale»  prepare  and  deliver  to  the  purchaser,  or  his 
aolidtor,  or  the  auctioneer,  an  abstract  of  his  title ;  that 
•11  objectiona  which,  under  the  said  conditions,  the  pur* 
chaaer  could  take  to  the  title,  should  be  made  and 
delivered  to  the  vendor'^s  solicitor  within  seven  days  from 
the  delivery  of  the  abstract,  and  any  objection  not  so 
taken  should  be  deemed  to  be  waived,  and  within  four* 
teen  days  from  the  deliyeiy  of  the  abstract  the  purchaser 
should  at  hi«  own  expense  tender  to  the  vendor  or  bis 
solicitor  a  conveyance  for  execution ;  that  if  the  pur* 
chaser  should  fail  to  comply  with  the  said  conditions,  or 
any  of  them,  all  money  which  he  should  have  paid  to 
the  auctioneer  or  vendor  on  axrcount  of  his  purchase 
should  be  absolutely  forfeited  to  the  vendor ;  and  the 
vendor  or  auctioneer  should  be  at  liberty  to  sue  such 
purchaser  for  breach  of  contract;  and  upon  such  puttin|f 
up  to  sale  of  the  said  premises  as  aforesaid,  the  defendant 
was  the  highest  bidder  for  the  ssme,  and  purchajSed  the 
said  premises  from  the  plaintiff;  and  the  plaintifT  sold 
the  same  to  the  defendant  for  £8t70^  upon  and  subject 
to  the  said  conditions  of  sale,  and  the  defendant  paid  the 
auctioneer  the  denosit  as  aforesaid  ;  and  all  conditions 
were  fulfilled,  satd  all  things  happened,  and  all  times 
elapsed  necessary  tq  entitle  the  plaintiff  to  maintain  fliis 
action^  for  the  breach  of  the  said  agreement  hereinafter 
mentioned.  Breach,  that  the  defendant  did  not,  within 
fourteen  days  from  the  delivery  of  the  abstract,  tender  to 
the  plaintifi*,  or  to  his  solicitor,  a  conveyance  for  exe- 
cution; nor  has  the  def^dant  at  any  time  tendered  such 
conveyance  for  execution  as  aforesaid  ;  nor  has  the  de- 
fendant paid  the  plaintiff  the  remainder  of  the  purchase 
money,  nor  completed  his  purchase,  &c. 

FIeas~(l).  That  the  plaintiff  did  not  deliver  to  the 
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ig^'        defendant  or  his  solicitor  a  full,  complete,  and  saiBcient 
Saddototoit    abstract  of  his  title  to  the  said  messoage  and  land. 
Fabkir.  Demurrer  and  joinder. 

(2).  That  the  abstract  delivered  by  the  plaintiff  to  the 
defendant  was  wholly  bad,  insufficient,  and  incomidete, 
in  this,  amongst  divers  other  material  insnfficieiioei,  to 
wit,  that  the  plaintiff  by  the  said  abstract  deduced  his 
title  from  one  James  Waine^  as  grantee  of  the  Grown 
(who  died  in  Sydney,  in  this  colony)^  through  his  eldest 
son,  as  heir  at  law,  Aamely,  one  James  Waine\  and  that 
the  said  abstract  did  not  iu  any  way  allege,  as  a  fiictf 
that  the  said  James  Waine  (the  said  grantee)  died 
intestate,  nor  show  any  search  in  the  proper  BcdesiastiGd 
Court,  where,  if  the  said  James  Waine  had  made  a  will, 
such  will  would  be  found,  or  out  of  which  letters  of 
administration  would  have  been  issued;  and  that  although 
the  death  of  the  said  James  Waine  intestate,  was  a  fact 
essential  to  the  title  of  the  plaintiff,  such  fact  was  not 
shewn  in  and  by  the  said  abstract; 

Replication-^  1).  To  the  second  plea,  that  amongst 
the  conditions  of  sale  in  the  declaration  mentioned  was 
one— 4he  portion  of  which  material  to  this  case  was  in 
the  words  and  figures  following,  that  is  to  say-^^*  4.  The 
vendor  shall,  within  a.reasooable  time  after  the  day  of 
sale,  prepare  and  deliver  to  the  purchaser,  or  his  solicitor, 
or  the  auctioneer,  an  abstract  of  hit  title ;  and  diail  not 
be  called  upon  to  produce,  or  procure  a  covenant  to  pro- 
duce, or  to  covenant^ to  produce,  any  deeds  or  evidences 
of  title  whatsoever,  in  support  of  his  title,  other  than 
what  are  now  in  his  possession.**  Averment,  that  the 
several  insufficiencies  in  the  said  second  plea  mentioned, 
were  the  want  of  certain  evidences  of  title  in  support  of 
bis  tide,  which  were  not  at  the  dme  of  the  said  sale,  nor 
have  they  since  been,  in  the  plaintiff *s  possession. 

Demurrer  and  joinder. 

(2).  To  the  same  plea,  that  the  objections  to  the 
plaintiff^s  title,  as  set  forth  in  the  said  second  plea,  were 
not  made  and  delivered  to  the  vendor^s  solicitor  within 
seven  days  from  the  delivery  of  the  abstract 

Demurrer  and  joinder. 
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Darley  in  support  of  the  replications  and  the  demurrer        ^8fl8> 
to  the  first  plea.    The  first  plea  is  clearly  bad.    It  does    Saddqiotom 
not  contaiji  a  sufficient  traverse.    It  is  consistent  with      f^j^^ 
the  said  plea/  that  the  abstract  in  question  was  delivered 
to  the  auctioneer;  in  which  case  the  condition  is  com- 
plied  with.    The  replications  are  good.     The  statement 
of  the  vendor^s  title,  ^^  as  eldest  son  and  heir  at  law,^ 
implies  that  the  father  died  intestate*     And  so  the  only 
defect  is,,  the  want  of  evidence  of  such  intestacy ;  which 
evidence  is  not  in  the  plaintifi'^s  possession.    This  was 
an  objection  which  the  "purchaser  was  bound  to  take 
within  seven  days ;   Oahden  v.  Pike  (a),  Shenoin  v. 
Shokapear  Q>\  Blackburn  v.  Smith  (c). 

Fisher  in  support  of  the  first  plea  and  the  demurrer  to 
the  replications.  No  sufficient  abstract  was  delivered.  It 
did  not  even  allege  that  (he  ancestor  died  intestate.  It 
rested  the  title  on  the  ancestor's  death,  and  a  conveyance 
from  the  eldest  son.  There  is  a  distinction  between  what 
is  good  as  a  title,  and  what  is  good  as  an  abstract.  This 
abstract  does  not  disclose  la  material  link  in  the  title. 
The  condition  tha^  all  objections  to  the  title  must  be 
delivered  within  a  given  time,  means  after  the  delivery  of 
a  perfect  abstract ;  it  does  not  apply  to  an  imperfect  ab- 
stract, from  which  it  cannot  be  ascertained  what  ob« 
jection  there  may  bis ;  Habs&n  v.  Bett  (d).  The  contents 
of  the  abstract  must  be  such  as  clearly  to  raise  the 
objection ;  Blacklow  v.  Lawn  (e).  In  Blackburn  v, 
SmUh  (/),  Alderaanj  B.,  says,  **  A  vendor  must  truly, 
fairly,  and  in  all  material  parts,  abstract  the  title  which 
be  possesses,  and  must  show  by  good  and  sufficient  evi- 
dence that  the  abstract  is  true ;  and  that  being  true,  it 
gives  a  good  title.  Biit  all  that  is  necessary  in  the  first 
instance,  in  order  to  make  a  good  and  sufficient  title,  is 
to  state  truly,  and  in  all  material  parts  abstract,  the  title 
which  the  vendor  has.'^  And  Rolfe^  B.,  says,  ^<  Suppose 
a  title  it  traced  down  to  A.  JS.,  and  then  it  is  shown  that 

(«)  34  Ji.  J.  Cb.  SSO.  (i)  5  De  G.  M.  *  G.  SSS. 

(«)  2  Bach.  783.  (d)  2  Besv.  ir. 

(€)  2  Htrs  47.  (/}  2  Sxoh.  78S, 
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^Wft.  J,  B.  died  intestate  and  unmarriedi  and  that  the  vendor 
SADsnroTOK  took  possession  as  his  illegitimate  son^  that  would  be  a  had 
title,  but  a  perfectly  good  abstract.  If  a  vendor  flaifly 
abstracts  the  whole  title  on  which  he  relies,  bow  can  he 
do  more  P**  The  proposition  or  fact  ghould  be  stated,  on 
which)  afterwards,  evidence  of  title  must  be  produced. 
Here  it  does  not  appear  how  titk  vests  in  the  son  after 
the  death  of  the  grantee.  It  does  not  state  whether 
there  was  an  intestacy  or  a  will ;  Parr  v,  Lovegrow  (a). 
As  the  vendor  never  alleged  tlie  fact  in  the  abstract,  he 
showed  no  title  at  ail,  and  it  was,  therefore,  uq  abstract 
of  title. 

The  declaration  is  also  bad  for  not  alleging  that  any 
abstract  of  title  was  delivered  by  the  vender  to  the 
defendant,  or  his  agent,  as  provided  by  the  contract 
The  general  avehnent  of  fulfilment  of  conditions  is  not 
sufficient^  as  Fesgari  v.  Mugnier  (6),  and  Roberti  v. 
Breti  (c)  show.  Doe  v.  Powell  (d)  was  cited.  The  first 
plea  is  good,  for  a  delivery  to  the  agent  would  be  a 
delivery  to  the  principal. 

Darley  in  reply.  In  Feesard  v.  Mufffiier  the  pies 
averred  a  readiness  and  willingness  to  f>ay  the  compo> 
sition,  thereby  showing  that  there  had  been  n6  payment 
or  tender,  and  was  therefore  bad.  In  Boberts  v«  Breltj 
although  the  declaration  contained  a  general  averment  of 
performance  of  conditions  precedent  {e\  the  plea  showed 
that  a  bond  hud  not  been  given ;  and  the  Court  held 
that  the  giving  of  a  bond  was  a  condition  precedent 
Here  the  title  is  traced  from  the  grantee  through  his  son 
and  heir  at  law.  The  son  ciduld  not  claim  as  heir  at  law, 
unless  there  was  an  intestacy ;  the  intestacy,  therefore, 
is  sufticiently  averred.  It  is  sufliciently  disclosed  upon 
the  abstract,  so  as  to  enable  the  purchaser  to  take 
objection*  In  Hobson  v.  Bell  the  facts  were  not  so  dis* 
closed.  The  proof  of  the  intestacy  was  an  evidence  of 
title,  which,  not  being  in  the  plaintiflTs  possession,  he 

(a)  4  BraiT  170 ;  4  Jiin  N.  8.  600.  (h)  84  L.  J.  C.  P.  11& 

(e)  6  0.  B.  N.  S.  611 J  28  Ii.  J.  C.  P.  824.     (/)  8  Q.  B,  BS7. 

(e)  See  26  U  J.  C.  P.  288. 
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WM  not   boand  to  produce.     Time  .is  here,  made  the         ^^^ 
essence  of  the  contract ;  Chitty  on  Cont.  (a),  Saixdikqton 


Stbpheh,  C.  J.  I  am  of  opinion  that  our  judgment 
should  be  for  the  plaintiff  on  all  the  points.  I  think  that 
a  general  allegation  of  the  performance  of  all  conditions 
is  sufficient  in  a  declaration  in  cases  of  this  kind.  The 
first  plea  is  bad  ;  for  it  does  not  deny  a  delivery  of  an 
abstract  to  the  auctioneer.  As  to  the  other  point,  I 
think  the  abstract  is  a  bad  one^  for  not  showing  that  the 
father  died  intestate.  The  non-allegation  of  intestacy, 
therefore,  was  a  fatal  objection  if  taken  in  due  time. 
But  the  stipulation,  that  every  objection  must  b^  taken 
in  Seven  days^  applies  and  remores  it.  If  the  objection 
had  been  taken  within  the  time,  the  contract  would,  I 
>hould  think,  have  been  put  an  end  to ;  but  I  need  not 
decide  this  point.  The  plea  also  alleges  that  there  was 
no  evidence  of  the  fact  of  intestacy.  But  this  want  of 
evidence  is  met  by  the  stipulation,  that  the  vendor  need 
show  no  more  than  he  has  himself  in  bis  possession. 

Chbbkb,  ^.,  concurred. 

Fauostt,  J.  The  performance  of  conditions  precedent 
is  sufficiently  alleged.  The  omission  to  state  that  there 
was  an  intestacy  might  have  been  a  fatal  objection,  if  it 
had  been  taken  within  seven  days.  With  this  defect  in 
the  title,  the  plaintiif,  if  he  had  attempted  to  enforce  the 
contract  in  a  Court  of  Equity,  would  have  failed. 

Judgment  for  the  plaintiff. 


V. 


(a)  p.  98S. 
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1868. 


Jooe  12.  The  Qtteen  against  Botd. 

Ea  parte  Savillb  (a). 

Wbw  thetffi-  JDUTLER  moved  to  make  absolute  a  rule  calling  on 
portofamlo  John  Boyd  to  show  cause  why  be  abould  not  be 

under  the  mh  ousted  of  the  office  of  alderman  of  the  Western  Ward, 

ffeotion  of  the  , 

KQDicipidities  of  the  Municipality  of  Bathurst,  and  from  holding  or 
Btated^tUt^tiie  exercising  such  office.  The  affidavit  on  which  the  rule 
alderm«fi  was  granted,  stated  that  the  applicant  was  *^the  only 
wMimfwaolied  Candidate  duly  and  properly  nominated  for  the  said 
^\^^^\  ^*'^^»  ^^j  '^y  '^^  electors  entitled  to  vote,  and  whose 
that  bo  bad  names  are  upon  the  roll  of  electorsfor  that  ward  C  aQ<l 
"on seTeral      further,   that  "  the  said   John  Bovd  has,  on  several 

ooeaBiont  since   *"**"*^m    *****        v***.   «^*"    vv«#.    ^vy%»   u«»,    v»   -«^  w.w 

the  election  occasions  since  the  said  election,  taken  part  in  the  pro- 
the^proceed-'^    ceedings  of  the  Council  of  the.said  municipality/* 

inge  of  the 

J7€^^that  it  Darky^  for  the  respondent,  objected  that  it  was  not 
safRcientlj  ap>  shown  that  the  respondent  had  made  the  declaration  of 
had  acted^ai     acceptance,  or  acted  gs  alderman.     R.  V.  SfhUh  (A),  S. 

ami*  hli^*"*"'  ^"  Q^^y^  (^)>  ^"*  ^'  ^*  Slatter  (d)  show  bow  eseplidtly 
cepted  the       the  affidavit  must  show  an  intrusion  into  the  ofBce*    He 

^  ^bie  that  "^^'^''re^  *^  ^^  ^^  Q^^  Warranto  («),  and  to  the  84  and 

npon  apolica-  85th  sections  of  the  Act  (/).     Andj  secondly,  that  no 

the  99th  mc  interest  was  shown  in  the  applicant.  The  rule,  therefore, 

tion,  it  is  not  must  be  discharged,  as  was  done  in  JZ.  v.  Thirlwind  (o). 

neoeasary  for 
the  applicant 

he  hrTa^*'  Stephen,  C.  J.  As  to  the  first  objection,  it  is  awom 
interest  in  the  that  the  respondent  has  been  elected,  and  afterwards 
e  ecuon.  ^j^^^  ^^  ^^^  ^^  several  occasions  taken  part  in  the  pro- 

ceedings of  the  Council.  This  he  must  be  inferred  to 
have  done  as  alderman  ;  and  we  must  infer  tliat  he  has 
not  done  so,  in  violation  of  the  express  enactment  in  the 
34th  section,  which  is,  that  **  no  alderman  shall  act  as 
such  until  he  shall  have  made  and  subscribed  a  deda- 

(a)  Before  SUpken,  0.  J.,  Ck§ek^f  J.,  and  Faue^tl^  J. 
{b)  6  Sup.  Ct.  R.,  C.  L.  259.  M  11  A.  A  £.  611. 

{d)  11  A.  &  £.  505.  (e)  pp.  164.  312,  SIS.. 

(/)  31  Vic,  No.  12.  (y)  33  L.  j.  Q.  B.  17J. 
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ratioD.^^  He  must^  therefore,  be  taken  to  have  made  and        ^^^' 
tubflcribed  the  necessary  declaration.  No  doubt  it  would    The  Quxiir 
have  been  better  if  the  affidavit  had  stated  that  the        ^JJ^, 
respondent  had  acted  **  as  alderman,  and  had  taken  the 
requisite  declarations.^    Independently  of  this,  I  might 
rest  my  decision  on  the  provision  of  the  99th  section. 

Chsibxb,  J.)  concurred. 

Faucett,  X.  Upon  this  affidavit  I  think  we  must 
assume  that  the  declaration  referred  by  die  34th  section 
has  been  made.  The  99th  section  sets  the  matter  at  rest, 
at  all  events. 

Bufteff  who  supported  the  rule  as  to  the  second  poiut* 
The  99th  section  provides  that,  *<upon  affidavit  that 
any  person  declared  elected,  to  be  mayor,  or  an  alder- 
man, or  an  auditor,  &c.,  has  been  unduly  elected,  or 
that  any  person  has  been  elected  to,  or  holds,  or 
exercises,  sueh  office  of  mayor,  &c.,  being  incapabk^ 
under  the  provisions  hereof  of  being  or  continuing  such 
mayor,  &c.,  it  shall  be  lawful  for  the  Supreme  Court,  or 
any  Judge  thereof,  to  grant  a  rule,*^  &c.  It  is  not, 
therefore,  necessary  to  show  any  interest  in  the  person 
bringing  the  facts  before  the  Court.  The  onus  is  thrown 
on  the  Court  of  interfering,  if  certain  irregularities- or 
abuses  are  brought  under  its  notice.  But  here,  at  all 
CTcnts^  sufficient  interest  appears  in  the  deponent. 

Darley.  The  99th  section  must  be  construed  with  the 
light  of  the  former  law ;  Dwarris  (a).  If  no  interest  be 
necessary,  a  man  of  straw  will  always  make  the  appli- 
cation, and  the  respondent  wtU  have  no  remedy  for  costs. 

Stefhbk,  C.  J.  On  the  second  objection  the  applicant 
awears  that  he  was  a  rival  candidate,  and  was  the  only 
one  **duly  nominated.^  We  may,  therefore,  infer  that 
he  is  interested.  The  very  fact  of  his  having  been  a 
<:andidate,  rightly  or  wrongly  supported  by  two  duly 
qualified  electors,  would  give  him  a  sufficient  interest  to 

{a)  p.  664. 
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1868.  endeavour  to  defeat  his  adrersaiy.  But  if  this  answer 
ThaQomT  would  be  insuiBcient  in  the  case  of  a  proceeding. in  quo 
^^  foatrantOy  strictly  so  called»  this  Li  a  peculiar  statutory 
proceeding  created  by  the  99th  section  of  the  Act,  and 
the  Court  is  not  bound,  I  should  think— although  I 
give  no  decided  opinion  on  the  pcnnt— -to  require  proof 
of  due  and  legal  interest  in  the  applicant.  Our  only 
necessary  order  on  this  procesding  will  be  to  discharge 
the  rule^  or  make  it  absolute* 

CanKs,  J.J  concurred. 

FAVOjrrr,  J.  I  am  not  satisfied  that  it  would  be 
necessary  for  the  relator  to  show  any  interest  whatever. 
But  here  the  applicant  does>  in  my  opinion,  show 
sufficient  interest.  We  need  not  now  say  whether  the 
applicant  is»  or  is  not,  duly  elected. 

It  being  conoeded  hy  Uarlejf  that  the  respondents 
title  could  not  be  supportedt 

The  Court  discharged  the  rule  with  costs. 


Busby  and  others  ngainit  Josbyh  and  another.  Trustees 
of  the  Assigned  Estate  of  Hjsnby  Ehanuxl  Cohsn. 

^A.  extcutsd  npHE  first  count  of  the  declaration  stated  that  one 

for  a  lease  of  Cohen  was  tenant  to  the  plaintifb  of  a  portion  of 

oertainpre 


miiei 


■"toB^      *  dwelling-house^  &c,,  for  the  term  of  five  ycars»  from 


pen^galeMe  the  12th  March,  1866;  and  that  afterwards,  all  Cohere 
oomMioe  at^  estate  in  the  house  vested  in  the  defendants  by  assign- 
the  ezpiiatioii  ment ;  and  afterwards,  during  the  term,  the  defendants 
and  in  the  '  wrongfully  committed  waste  in  the  said  dwelling^honse, 
^eamsnt       j^e,^  \fj  pulling  down  fixtures.  The  second  count  alleged 

provte  ftobkg  be&re  the  habendum,  that  the  neir  ienaat  mi^ht  remoTe  aiuf  fixturas 
then  or  thereSnar  put  up,  "upon  the  expiration  or  partial  eflSuzion  of  the  term.  There 
was  alee  oovenauU  to  repair  "  the  premisea  agreea  to  be  demised."  Htld,  ia  an  aotioa 
oTiraetey  that,  under  the  proriao,  B.  was  entitled,  dnring  the  term  agreed  to  be  demised, 
and  even  after  Ute  term  had  expired^  to  romove  the  ^duree  erdcted  by  the  previous 
tenant  (GL),  ea  well  as  those  erected  bjr  himsel£ 

B.  having  at«irned  hie  estate  to  the  defendants,  AM,  in  an  action  against  them  as 
assignees  of  the  term  on  a  covenant  by  B.  to  keep  the  premises  in  repair,  that  the  defea* 
danta  wore  liable  for  not  putting  into  repair  the  premises  which  were  oat  of  repair  at  the 
time  of  the  defendants  beooming  assignees. 
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that  Cohen  by  deed,  &r  himself  and  hifl  assigna^  cove- 
nanted with  the  pUintii&,  that  he  and  hi^assigna  would 
keep  a  certain  portion  of  a  dwelUng-liouse,  &C.9  by  the 
said  deed  agreed  to  be  demised  by  the  plamtiflTs  to 
Cohen  for  five  years,  from  the  ISih  March,  1866,  in 
good  and  tenantaole  order  and  condition,  reasonable 
wear  end  tear  only  excepted ;  and  the  same  so  kept  in 
repair  ivould,  at  the  end  or  sooner  determination  of  the 
term,  peaceably  leave  and  yield  up.  It  then  alleged 
demise  tO|  and  entry  by,  Cohen ;  and  that  all  Coheh^e 
estate  vested  in  the  defendants  by  assignment ;  and  that, 
during  the  term,  the  defendants  did  not  keep  the  said 
portion,  be,  in  tenantable  order,  &c.  There  was  a  count 
in  troTer,  and  for  money  had  and  received. 

The  defendants  pleaded--  (I).  To  the  first  and  third 
counts,  not  guilty.  (2) .  To  the  first  count,  that  the 
said  fixtures  were  tenants'"  fixtures,  belonging  to  the  de- 
fendants, which  they,  as  tenants  of  the  dwelling-house, 
&c«,  and  as  such  assignees  as  alleged,  were  lawfully 
entitled  to  pull  down  and  remove  during  their  said 
tenaaoy;  and  that  during  the  seid  tenancy  they  care- 
fully pulled  down  and  removed  the  same,  doing  no 
dwiages  to  the  premises,  which  are  the  grievanees 
alleged  in  the  said  count*  (8).  To  the  same  count,  that 
Cohen,  during  hU  tenancy,  erected  and  fixed  on  the 
premises  the  fixtures,  as  trade  fixtures ;  and  that  defen- 
dants^ as  Cohefis  assignees,  removed  them,  doing  no 
damage.  (4).  To  the  first  count,  that  it  was  a  term  of 
the  tenancy  created  by  deed,  made  between  the  plaintif& 
and  Cohen,  that  all  shop  fittings  and  fixtures  of  trade, 
wiuch,  at  the  creisiion  of  the  said  tenancy,  were  upon  the 
premises^  or  which  might  be  put  up  at  the  sole  cost  of 
Cohen,  and  which  could  be  removed  without  damage  to 
the  freehold^  might,  during  the  said  term,  be  removed 
1>7  CoheTi  or  his  assigns;  it  then  alleged,  that  the 
£xtures  mentioned  in  the  count  wrere  shop  fittings  and 
fixtures  of  trade,  part  of  which  was  upon  the  premises  at 
the  creation  of  the  tenancy,  and  the  remaining  part  was 
during  the  term  put  up  at  the  sole  cost  of  Coh^n^  Aver- 
ment of  assignment  to  the  defendants ;  and  that  'm  pur- 
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ftuonce  of  the  said  agreement  they  afterwardsi  and 
during  the  said  term,  carefully  removed  the  fixtures, 
&c.  (6).  To  second  count,  payment  of  J^IO  into  court. 
(6).  To  third  count,  not  possessed.  And  (7)  to  the 
residue,  never  indebted. 

The  plaintiffs  joined  issue ;  and  replied  to  the  second, 
third,  and  fourth  pleas,  that  the  tenancy  in  the  first 
count,  and  in  tlie  second  and  third  pleas  mentioned,  was 
one  and  the  same  tenancy,  and  was  created  by  deed, 
executed  by  the  plaintiffs  and  Cof^ ;  and  that  the  deed 
in  the  fourth  plea,  and  in  this  replication  mentioned,  was 
one  and  the  same  instrument ;  and  that  such  deed  was  as 
follows,  &c.  The  replication  then  set  out  at  length  a  deed, 
of  19  June,  1865,  between  the  plaintiffs  and  Cohen^  of 
an  agreement  for  a  lease  of  the  premises,  upon  the  expi- 
ration of  a  lease  to  one  Stanger.  This  contained  a  pro- 
viso just  before  the  habendum— *<  that  all  shop  fittings 
and  fixtures  of  trade,  which  now  are  upon  the  premises, 
and  which  shall  be  put  up  at  the  sole  cost  of  Oohen^  fire, 
and  which  may  be  removed  without  damage  to  the  free- 
hold, may,  upon  the  e^cpiration  or  partial  efiluxion  of  the 
term  hereby  granted,  be  removed  by  Cohen,  bis  execu* 
tors,  &c.,  to  have  and  to  hold  the  hereditaments  and 
premises  hereby  agreed  to  be  demised,  &c.,^^  from  the 
I2th  March,  1866,  for  five  years.  The  covenant  to 
repair  was,  that  CoAen  would  ^  keep  the  said  premises, 
hereby  agreed  to  be  demised,  in  good  and  tenantable 
order  and  condition/  reasonable  wear  and  tear  only 
excepted;  and  the  same  so  kept  in  repair  will,  at  the 
end  or  other  sooner  determination  of  the  said  term, 
peaceably  yield  and  give  up.^  The  replication  then 
averred  that  Stanger*6  lease  expired  on  the  12th  March, 
1866,  and  that  thereupon  the  plaintiffs  did  demise  the 
premises  to  CoAen,  who  entered;  and  that  the  fixtures 
mentioned  in  the  first  count,  and  second  and  third  pleas^ 
were  shop  fittings  and  fixtures  of  trade.  There  was  a 
second  replication  to  the  fifth  plea,  that  the  j^lO  was  not 
sufiicient.    Issue  thereon. 

The  cause  was  tried  before  Ckeeke^  J.,  in  April  1868, 
at  the  Bathurst  Circuit  Court,  when,  as  to  the  first 
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count,  a  verdict  was  taken  for  the  plaintiff  for  £Vt6i 
being  the  admitted  value  of  the  fixtures,  subject  to  the 
opinion  of  the  Court,  as  to  the  construction  of  the  lease. 
It  appeared,  as  to  the  second  count,  that  the  demised 
premises  were  out  of  repair  at  the  time  the  defendants 
became  tenants  under  the  assignment  from  Cohen ;  and 
that  the  defendants  had  assigned  their  lease  without  re- 
pairing the  premises.  His  Honor  directed  the  jury,  as  to 
the  second  count»  that  the  defendants  would  only  be  liable 
for  any  disrepair  occasioned  by  their  own  acts  during 
the  time  they  were  in  possession,  under  the  assignment 
to  them.  The  jury  accordingly  found  a  verdict  for  the 
defendants, 

A  rule  was  obtained  to  enter  the  verdict  for  the  defen- 
dants on  thei  fiiQt  count,  on  the  ground  that  under  the 
deed  set  out  in  the  pleadings  the  defendants  were  entitled 
to  remove  the  fixtures,  although  the  term  had  not 
expired  iX  the  time  df  such  removal. 

A  cross-rule  Was  also  obtained  by  thf»  plaintiffs  for  a 
new  trial  on  the  sedond  county  on  the  ground  of  mis- 
direction. 

Dartey  and  C  J.  Manning  now  showed  cause  (a). 
The  question  is  on  the  construction  of  this  lease,  whether 
the  tenants  had  a  right  during  the  term  granted  to 
remove  certain  shop  fixtures,  erected  part  by  them  and 
the  residue  by  CoAefi,  the  previous  tenant.  And  this 
will  in  some  degree  depend  on  the  question  whether  they 
were  bound  to  keep  them  in  repair  during  the  term.  The 
demise,  it  apjpears,  was  made  pending  a  lease  to  one 
Stangetj  to  commence  at  the  expiration  of  the  latter; 
and  ther^  is  a  proviso  which  goes  before  the  habendum, 
that  the  new  tenant  may  remove  any  of  the  fixtures  then 
or  thereafter  put  up,  "  upon  the  expiration  or  partial 
efiluxion  of  the  term.^'  It  is  submitted  that  neither 
CoheUy  nor  those  representing  him,  are  entitled  to  re- 
move these  fixtures  until  the  expiration  of  the  lease* 
The  effect  of  the  proviso  enabling  the  tenant  to  remove 
at  the  expiration  of  the  lease,  impliedly  prohibits  the 

(«)  Beiors  SUplun.  C.  J.,  Ohetkc^  J.,  and  Ikmuttt  J. 
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^^'  removal  until  such  expiration.  All  fixtares  become  the 
BuBBT  property  of  the  owner  of  the  soil.  But  there  is  an 
and  others  exception  in  favour  of  tenants  who  may,  during  their 
JoMM  tenancy,  remove  fxtures,  but  may  not  reenter  for  that 
purpose  after  they  have  once  given  up  poMession.  Here 
there  are  two  classes  of  fixtares;  those  in  existence  at 
tbe  time  of  the  demise,  and  those  put  up-  afterwards 
The  -first  class  are^  it  is  submitted^  clearly  within  the 
covenant  to  repair,  Threaher  v.  Etui  Jxmdon  Water 
Works  Co.  (a) ;  and,  accordingly,  the  covenant  to  repair 
being  here,  **  to  yield  up  in  repair  at  the  expiration  or 
sooner  determination  of  the  term,''  this^  proviso  must  be 
read  as  a  proviso  or  exception  to  this  covenant.  This 
construction  will  carry  out  the  intention  of  the  parties ; 
for  the  tenant's  right  being  clear  to  remove  the  fixtures 
during  the  tenancy^  this  proviso  was  intended  to  pre- 
vent the  tenant  taking  them  during  the  currency  of  the 
lease.  The  Court  will  consider  the  intention  of  the 
parties  without  regard  to  mere  words;  Goodtiile  v. 
Bailey  (6),  JZoe  v.  ATclMahop  of  Tork  (c),  AmndeU  v. 
Arundett  (d).  Cope  v.  Cope  (e)^  Squire  v.  Forcf  (/), 
Sesse  V.  SUoenson  (jr),  Doe  v.  Carew  (A).  There  is 
also  a  covenant  not  to  assign  without  consent,  showing 
that  it  was  intended  that  the  £xtures  were  to  be  there 
as  security  £or  rent.  The  maximj  nosoitur  a  socim, 
applies;  for  could  it  have  been  intended  that  the  tenants 
were  to  be  at  liberty  to  pull  down  all  the  fixtures  the 
day  after  they  entered  into  possession,  even  those  whidi 
were  demised  to  them?  Suckland  v.  PapUhn  (i). 
Broom's  Maxims  (ft),  Chiity  on  Contracts  (0»  and 
Shep.  Touch,  (m). 

Butter  and  Salomons^  in  support  of  the  rule,  were  not 
called  on. 

Stephbk,  0.  J.    The  words  in  question,  as  has  been 
contended  by  Mr,  Darley^  may  naturally,  and  taken  by 

(tt)  2  B.  ft  0.  SOS.  (6)  Cowpi  600. 

ie)S  EMt  S5j  106.  (d)  1  Mr.  ^  K  816^ 

0)  15  Sim.  118.  m  8  Hare  57. 

»  8  B.  ifr  P.  574.  (Aj  2  Q.  6.  317. 

t)  86  li.  J.  Ch.  82.  (h)  pp.  4S2»  AS,  SIB,  51S,  60S. 
i)  p.  836  [7t]i  ed.]  (m)  SA. 
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tbemielvesj  mean  the  expiration  of  the  fixed  period,  or 
of  the  term  so  fixed,  by  some  act  or  omission  of  the 
tenant,  at  an  earlier  time.  Bat  looking  at  the  whole 
deed;  the  proviso  as  to  fixtures;  the  insertion  of  the 
habendum  after  the  proviso ;  the  fact  that  the  covenant 
to  repair  the  ^*  demised''  premises  clearly  excludes  the 
fixtures  (for  if  it  included  them,  the  tenant  could  not 
remove  them) ;  and  the  right  of  a  tenant,  being  in  trade, 
to  remove  shop  fixtures  at  any  time  during  the  term ;  wc 
are  all  of  opinion  that  the  intention  of  the  parties  was  to 
allow  the  tenant  to  remove  the  fixtures,  even  after  the 
term  had  run  out.  We  moat  construe  the  words  so  as 
to  extend  the  tenants*  right ;  and  under  this  proviso, 
thereforej  the  tenants  were  entitled  to  a  reasonable  time 
after  the  expiration  of  the  term,  to  remove  the  fixtures. 
Tbe  tenants  are  to  repair  and  yield  up  *^  the  demised 
premises ;"  it  is  admitted  that  they  are  not  to  yield  up 
the  fixtures ;  it  is  clear,  therefore>  that  the  fixtures  are 
not  part  of  the  demised  premises.  The  lessor  was  not 
intended  to  have  any  interest  in  the  fixtures;  and  the 
tenant  could  remove  them  during  or  at  the  expiration  of 
tbe  term,  and  a  reasonable  time  afterwards  (a). 

Ohsbkb,  J.5  concurred. 

Faucbtt,  J.  The  words  ^'partial  efiluxion^  have  the 
meaning  contended  for;  but  even  admitting  that  to  be  the 
conelruction,  the  plaintiflb  cannot  succeed.  In  tbe  haben- 
dum the  rooms  are  mentioned,  but  the  fixtures  are  omitted ; 
so  also  the  covenant  to  repair  is  limited  to  the  premises. 
It  is  clear  then  that  the  rooms,  and  not  the  fixture^,  are 
demised.  The  olgect  of  the  proviso  is  to  enable  the 
tenant  to  remove  the  fixtures  at  a  time  when  by  law  he 
would  not  be  entitled  to  remove  them,  that  is,  after  the 
expiration  of  the  tenancy.  The  rule,  therefore,  to  enter 
the  verdict  for  the  defendants  on  the  first  count,  must  be 
made  absolute. 
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Butler  and  Salomons  now  showed  cause  against  the 
cross-rule  for  a  new  trial,  on  the  ground  of  misdirection. 
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The  question  on  the  second  count,  for  not  repairing  the 
rooms  and  their  appurtenances^  is  whether  the  defen- 
dants, who  are  only  assignees  of  the  term,^are  or  are  not 
liable  for  not  putting  to  rights  the  disrepair  which  were 
existing  at  the  time  of  the  defendants  becoming  tenants. 
In  the  first  place,  even  if  the  jury  were  misdirected  on 
the  point,  still  there  is  not  ^20  (above  the  money  paid 
into  Court)  at  stake.  The  jury  have  said  'that  the 
.f^lO  paid  into  Court  is  enough ;  and  the  Court,  there* 
fore,  will  not  interfere ;  Adams  v.  Midland  Railway 
Co.  (a),  Hawkins  v.  Jlder  (ft),  Arthur  v.  Barton  (o), 
SoweU  v.  Champion  (d).  The  plaintiffs  did  not  show 
any  disrepair  above  .^lO,  if  allowance  be  made  for 
reasonable  wear  and  tear ;  Payne  v«  ffaine  (e),  Walker 
\,  Uatton  (/).  Thirdly,  the  direction  to  the  jury  was 
right.  An  assignee  is  liable  only  for  breaches  occurring 
in  his  own  time.  [Stephen^  C.  J.  That  is  conceded. 
The  plaintiffs*  position  is  that  the  assignee  was  bound  at 
all  times  to  **keep'*  in  repair,  and  therefore  the  con- 
tinuing non-repair,  or  permissive  dis-repair,  after  the 
assignment,  was  a  breach  by  the  assignee  himself.]  In 
Smith  V.  Peat  (g)  the  defendant  was  held  liable  for  aub- 
stantial  damages,  because  he  did  not  shdw  in  whose  time 
the  delapidations  occurred^  But  such  a  point  could  not 
have  arisen,  if  he  was  liable  whenever  they  occurred. 
In  Coward  v.  Gregory  (A)  the  fifth  and  sixth  pleas  were 
held  good;  and' the  decision,  therefore,  is  in  the  defen- 
dants'* favour.  All  the  injury  here  was  in  the  assignor*s 
time,  and  he  alone,  therefore,  could  be  sued.  Moreovert 
the  plaintiff^  could  only  obtain  nominal  damages; 
Marriott  v.  Cotton  (i).  If  there  was  a  breach  befove 
the  assignment,  the  mere  continuance  of  the  breach,  by 
non-repair,  will  give  no  right  of  action  against  the 
assignee.  Hardy  v.  King  (Ap),  St.  Saviours*  Chur^- 
wardens  v.  Smith  (/),  Prescott  v.  Green  (w),  Vinian  v. 


(ff)  31  L.  J.  fix.  35. 
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#)  16  M.  A  W.  544. 
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Champion  (a),  Eoacoe  (6),  Addison  on  CSontracts  (o),        me. 
and  Mayne  on  Damages  (d)  were  referred  to.  Bvsbt 

and  others 

Darley  in  support  of  the  rule*    The  landlord  has  a  ▼•    * 

right  to  insist  that  the  premises  shall  be  kept  in  repair  and  another 
every  day  in  the  year ;  and  if,  therefore,  on  any  day 
they  are  not  so  kept,  he  may  look  to  the  then  tenant, 
whether  in  possession  by  assignment  or  not ;  Ltunnare  v. 
Robson  (e)f  Jnonytnous  case  (/),  cited  in  Coward  v. 
Gregory  (g).  This  latter  case  is  completely  in  the  plain- 
tSflPs  favour,  showing  that  this  is  a  continuing  covenant. 
There,  the  pleas  to  the  breach  of  the  covenant  not  tc 
repair  were  held  good,  because  that  was  not  a  continuing 
covenant ;  but  the  pleas  to  the  covenant  to  keep  in  repair 
were  held  bad,  because  that  breacli  was  continuing. 
For  here  the  plaintiffs  are  bringing  an  action,  not  for 
not  repairing,  but  for  not  keeping  in  repair.  Maddock 
V.  Mallei  (A)  is  a  well  considered  judgment  of  the  Irish 
Court  of  Exchequer  Gbamber  on  this  very  point,  and 
also  to  the  same  effect;  and  expressly  overrules  the 
direction  of  Rolfef  B.,  in  Marriott  v.  Cotton  (t).  There 
was  evidence  of  damage  considerably  exceeding  ^20 ; 
and  it  is  submitted  that  the  rule,  established  by  the  cases 
cited,  does  not  extend  to  cases  of  misdirection  (ft). 

Stephen,  C.  J.  The  assignees  were  liable  only  for 
matters  occurring  in  their  own  time.  But  one  of  those 
matters  was  the  *^  keeping^  of  the  premises  in  repair* 
If  the  premises  were  in  disrepair  in  the  time  of  the  lessee, 
the  assignees  under  this  covenant  were  bound  to  put 
them  into  repair.  For  they  cannot  keep  them  in  repair 
without  putting  them  into  repair.  Coward  v.  Gregory  is  a 
distinct  authority  for  this  position.  A  prudent  man 
taking  the  assignment  of  a  lease  of  premises  out  of  vepair, 
must  be  supposed  to  have  enquired,  and  to  have  obtained 
from  the  outgoing  lessee  sufficient  funds  to  put  them  in 
t«pair.  The  justice  of  the  case  is  with  the  landlord,  who 
may  not  learn  the  state  of  the  premises  until  after  the 
assignment,  and  when  the  outgoing  tenant  is  not  to  be 

(#}  a  lid.  Raym:  1 135.      (b)  p.  486.      (r)  p.  lOSS.         {d)  p.  138. 

(e)  1  B.  dr  A.  6S4.  (/)  3  Ucmard  51. 
(/} aL.  R.  C.  P.  157 ;  36  L.  J.  C.  P.  1.    ih)  IS  Ir.  O.L. Bap.  193, 207. 

(f)  2  C.  &  K.  553  {It)  9ee  SmUlfs  Laodlord  and  Tenuit  39S. 
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founds  But  it  is  unnecessary  to  vindicate  a  rule  which 
has  been  laid  down  by  the  Ezchequler  Ohamber  in 
Ireland.  I  therefore  adopt  the  position  contended  for 
by  Mr.  Darley  ;  and  am  of  opinion,  accordingly,  that 
the  Judgei^s  direction  was  wrong.  The  jury  have  assessed 
the  damages  on  a  wrong  principle,  and  there  must  be  a 
new  trial.  .It  has  been  argued  that  aa  the  sum  in 
qt^estion  is  less  than  £80,  the  rule  applies,  which  is 
that  the  Court  will  not  interfere  if  the  am'ouilt  is  ies^ 
than  £20 ;  but  the  rule  does  not  apply  where  ihere 
has  been  a  misdirection.  As  the  plaintiff  cannot  get  the 
costs  of  the  iirst  trial,  would  it  not  be  better  for  th.e 
parties  to  come  to  some  compromise,  and  a  ^tetpTQC0W4i 
to  be  entered  ? 

Ghbbkb,  J.,  concurred. 

Fauobtt,  J.  The  assignees  were  only  liable  for 
breaches  of  covenant  that  occurred  in  their  own  time. 
The  covenant  here  is  to  keep  the  premises  in  repair. 
Payne  v.  Maine  (a)  shows,  that  under  that  covenant 
they  were  bound  to  put  them  in  repair3  and  abo  (o  keep 
them  in  repair.  In  VMan  v.  Champion  (b),  HbU^  C.  J.| 
says,  ^^  if  ihe  premises  were  out  of  repair  in  the  ancestor's 
time,  yet,  if  the  lessee  suffers  them  to  continue  out  of 
repair  in  the  time  of  the  heir^  that  is  a  damage  to  the 
heir,  and  he  shall  have  an  action."  The  decision  of  the 
Exchequer  Chamber  in  Ireland  is  conclusive  on  this 
point.  It  was  there  held  that  the  breach  of  such  a  cove- 
nant continued  de  die  in  diem,  while  the  defendant  was 
assignee;  and  that  although  the  dwelling*houses  had 
been  pulled  down  upwards  of  twenty  years  ago,  the 
plaintiff  was  not  barred  by  the  Statute  of  Limitations. 
Cfnoard  v.  Gregory  is  the  same  way,  and  shows  that  if 
the  lessors  had  already  recovered  substantial  damages  for 
a  breach  of  this  covenant,  and  the  premises  still  continued 
out  of  repair,  they  might  sue  again,  and  the  recovery  of 
the  former  damages  would  be  considered  in  mitigatioa  of 
damages,  but  not  as  a  ,bar. 

Rule  absolute,  costs  to  abide  the  event. 


(a)  )6  M.  &  W.  545. 


W  U.  Baym.  11S5. 
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E4f  patie  Conway  (a).  June  32. 

CfTEPBEN  moved  to  make  absolute  a  rule  in  tlie  ^^  DjstHct 

13  •  «  1        1      r^A    1  •  «  Court  Judffd 

nature' of  a  fnafiaamie^,  undet  the  9Brd  section  of  in  \  sneci«l 
the  District  Courts  Act,  calling  on  Mr.  District  Court  JemS^LSnjil 
Judge  Cory  and  others  to  show  cause  why  the  Judge  his  master, 
should  not  proceed  to  the  trilsil  of  a  case  of  Conway  v.  ihrcommoii 
Dixon*    It  appeared  that  the  case  came  on  before  the  couits  alao, 
Judge  at  Mttdgee,  and  was  to  be  tried  before  a  jury.    It  dAmafmat 
was  a  special  action  by  a  servant  acrainst  his  master*  th^ebdof  the 

r«i        1  .  .      ^  1  i.  #.  .   P»*»nt,  non* 

The  plaint  contained  several  counts ;  one  for  a  wrongful  sailed  th« 

discharge  from  the  defendant's  service,   and  also  the  fi"  gVoondf 

common  counts.    Several  pleas  had  been  filed  by  the  tb4t  the  dami- 

defendant*     The  plaint  was  framed  like  a  declaration,  L^^'been 

and  claimed  general  damages  at  the  end  of  the  plaint.  ^^^^^*  *"*!  ^ 

p*u  1  11.  I-  ti  that  the  plaint 

The    defendant's   counsel    having    objected    that    the  was  nut  in  the 
damages   ought   to   have    been   severed,   and    a    par-  l^rmTandh© 
ticiilar  sum  to  have  been  claimed  at  the  end  of  each  dM  this  with- 
count,  the  Judge  non-suited   the  plaintiff,  observing  the  jury," ^^ 
also  that  an  account  had  not  been  annexed  to  the  pdaint  '^"'If  ^®!** 
as  ought  to  have  been  done,  and  this  he  did  without  The  Ccurt 
swearing  the  jury.    The  Judge*  accordingly  dismissed  yjJ^J^,JJSer 
the  case  with  costs.  It  is  submitted  that  this  was  equiva-  the  93rd  sec- 
lent  to  a  refusal  to  hear  the  case.     Where  a  case  is  to  be  oi^tnct  Courts 
tried  before  a  District  Court  Judffe  and  a  jury,  the  same  Acty  to  proceed 

1  if  .•  .  ^  '     s.1.      t'   i       n       .      with  the  trial 

rules  of  practice  must  apply  as  in  the  higher  Courts,  of  tbo  case. 
A  Judge  at  nisi  prius  could  not  nonsuit  a  plaintiff  on 
the  insufficiency  of  the  declaration  before  swearing  a 
jury.  There  is  no  remedy  by  appeal  under  the  94th 
section,  for  (here  was  here  no  ^*  determination^  in  point 
of  Uw.  Where  a  County  Court  Judge  refused  to  hear 
an  interpleader  claim,  on  the  ground  of  insufficiency  of 
particulars^  the  Court  of  Queen's  Bench  ordered  the 
Judge  to  hear  and  adjudicate;  Churchward  v.  Cole^ 
man  (6).     That  is  the   present  case.     In   Ea  parte 

!\a)  Beforo  Sttphea^  0.  J.,  Ch^^t^  J.,  and  Fnucfit,  J. 
b)  L.  B.,  3  Q.  B.  18 :  36  L.  J.  4  h.  67.    As  to  costs,  ace  Gufe  r. 
(kUitu^  U  R.,  a  C.  P.  381 ;  36  L.  J.  C  P.  144. 

0—7 
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i^g^'  Milner  (a),  Erhf  f.^  say*,  •*that  where  there  has  been  ii 
jSx  parte  refusal  to  adjudicate  in  respect  of  apreliminary  matter, 
and  the  Court  is  of  opinion  that  the  Judge  is  wrong  on 
his  decision  as  to  that  preUminary  matter,  a  mandamus 
will  lie.'"  And  in  R.  v,  Richttrds  {b)^  Coleridge^  J^ 
relies  on  the  same  principle.  In  J?,  v.  Goodrich  {e)^ 
Lord  Cizmpbelli  in  his  judgmentv  says,  *^  There  may  be. 
considerable  nicety  in  some  cases  upon  the  question, 
whether' there  has  been  a  hearing ;  l)ut  the  two  proceed- 
ings now  in  question  illustrate  the  role ;  and  it  is  clear, 
that  when  the  justices  or  inferior  tribunal  have  refused 
to  hear,  on  a  mistaken  view  of  the  law  in  reference  to  a 
point  upon  •which  their  jurisdiction  depends,,  the  Court 
will  grant  a  mandamus  and  compel  them  to  hear ; 
though,  when  they  have  heard,  we  cannot  review  their 
decision,  unless  they  state  a  case  for  our  opinion/*  In 
that  ca^.  the  election  of  two  deputies,  B.  and  L.,  was 
disputed;  in  the  case  of  \8.,  service  of  the  notice  re- 
quired by  8  and  9  Vic.,  c.  6,  s.  4,  at  his  dwelling-house, 
was  proved  ;  and  in  the  case  of  L.,  personal  service  of 
the  notice  upon  hinv  having  been  proved,  contradictory 
evidence  was  given  of  service  of  the  notice  required  by 
section  4,  upon  the  clerk  of  the  deputies.  The  deputies 
decided  in  the  case  of  j9.,  that  personal  service  was 
necessary;  and  in  the  case  of  Zi,  that  the  service  upon  the 
clerk  had  not  been  proved,  and  they  determined  that 
B.  and  £..  were  diily  elected  ;  and  the  Court  held  that 
personal  service  upon  the  deputy  was  not  made  necessary 
by  the  4th  section;  and  that  ihe  deputies  having 
declined  to  exercise  their  jurisdiction  on  a  mistaken  view 
of  the  law,  in  reference  to  a  point  upon  which  their 
jurisdiction  depended,  the  Court  would  grant  a  manda- 
mus to  them,  to  inquire  into  the  validity  of  the  election 
of  B, ;  but  that  in  the  case  of  L.,  the  deputies  had 
exercised  their  jurisdiction  in  deciding  a  question  of  fact, 
and  the  Court  .could  not  review  their  decision,  Wedlake 
V.  Sergeant  {d)  shows  that  this  kind  pf  objection  to  the 
plaint  cannot  be  taken  after  the  defendant  has  pleaded. 

U)  15  Jur.  1037.  (h)  15  Jur.  85S. 

{c)  14  Jar.  SU;  \d)  15  Jar.  1134. 
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Sobinsan  v,  Lat»rance  {a)y  and  R.  v.  Justices  of  Cum-        ^^^' 
berland{b)  were  relied  on.  ^x  pft^e 

COHWAT. . 

Sahmons  for  the  defendant  showed  cause.  This  was 
a  "determination^  by  the  (Jourt  within  the  94th  and 
47tfa  sections,  and,  therefore,  the  plaintifTs  remedy  was 
by  appeal.  Further,  the  summons  dnes  not  show  a  cause 
of  4i;ction.  JBy  the  46th  and  66th  sections  the  cause  of 
action  must  be  stated  in  the  summons.  The  Judge, 
therefore,  was  right  in  refusing  to  hear  the  case;  or, 
rather,  was. right  in  deciding  ^'on  the  hearing^  as  to  the 
insufficiency  of  the  summons,  the  point  being  a  good  one, 
and  he  having  jurisdiction  to  entertain  it.  It  was  not 
objected  before  the  Judge  that  the  jury  were  not  sworn ; 
neither  Was  the  Judge  asked  to  swear  the  jury,  or  other* 
wise  to  proceed  to  hear  the  case.  In  re  Corbett  (c),  Clifton 
V.  Furley  (d),  R.  y.  Lords  of  the  Treasury  (e)i  R.  v, 
Blanehard  (/),  R,  v.  Justices  of  West  Riding  (g).  In  re 
pTcUt  (A),  R.  V.  Bristol  Railway  Co,  (i). 

Stephen,  C.  J.  The  Legislature  has  clothed  this 
Court  with  the  power  of  supervision  in  certain  cases 
where  a  District  Court  Judge  is  wrong  in  point  of  law. 
Here  it  was  intended  by  the  District  Court  Judge  to  get 
rid  of  the  case  altogether.  He  could  not  nonsuit  plaintiff 
in  the  proper  sense  of  that  term.  It  is  not  necessary  to 
say  whether  what  was  done  ,amonnted  to  a  dismissal  of 
the  case,  or  a  refusal  to  try  it ;  in  either  case  I  think 
that  an  appeal  would  not  lie.  A  cai$e  must  be  tried 
before  there  can.  be  an  appeal;  but  here  the  determi- 
nation was  before  any  trial.  The  94th  section  implies 
that  there  shall  be  an  appeal  only  in  cases  where  there 
lias  been  a  trial  and  ^*  a  judgment.^^  The  93rd  section 
empowers  this  Court  by  an  order  to  direct  a  District 
Court  Jgdge  to  do  any  act  reflating  to  his  office,  where 
he  has  refused  to  do  such  act.  But  this  remedy  will  not 
lie,  if  the  District  Court  Judge  has  acted  rightly.    Bilt 


! 


0)  7Ezeb.  123.  {h)  4  A.  &  E.  69^. 

e)  4  U.  ft  N.  453 ;  98  L.  J.  Kx.  2S4;  (i)  7  H.  ft  K.  783. 

>)  10  A.  ft  E.  874.  (/)  13  Q.  JB.  818. 

(i)  1  Id.  624,  (h)  7  A.  ft  E.  27. 

rj)4Q.  B.  168.. 
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13C8.  if  be  has  refused  to  do  something  in  a  matter  over  which  he 
Ex  parte  has  jurisdiction,  this. section  enables  this  Court  to  inter- 
fere.  Here  it  is  clear  that  the  Judge  had  jurisdiction  to 
try  the  case^  and  should  have  gone  on  with  It.  The 
objections  taken  under  the  46th  and  66th  sections  weor, 
I  tinnky  untenable.  The  sunimong  was  in  terms  so  large 
and  general  that  almost  any  evidence  was  admissible 
under  it ;  and  the  plaint  contained  as  full  details  of  the 
plaimiflTs  case  as  a  declaration.  The  objection  also  that 
the  claim  for  damages  should  be  apjxirtioned,  which  was 
sustained  by  the  learned  Judge,  cannot,  I  think,  be  sup« 
ported.  The  law  does  not  require  any  such  apportion- 
ment. The  cases  of  Churchward  v.  Coletnan  (a)j  and 
Eof  parte  MUner  (6),  and  JR.  v.  Richards  (c),  seem  to 
me.  expressly  in  point.  These  cases  show  that  where  a 
Court  having  jurisdiction  over  the  subject  matter,  will 
not  exercise  that  jurisdiction  because  of  some  preliminary 
matter,  a  mandamus  will  issue  if  the  Judge  .is  wrong  io 
bis  decision  as  to  that  preliminary  matter.  A  mandamus 
is  not  the  remedy  where  the  District  Court  has  wrongly 
decided  a  point  of  law ;  but  where  he  has  refused  to 
hear.  Here  the  Judge  decided  wrongly  as  to  a  prelimi- 
nary point,  whereas  he  ought  to  have  gone  on  with  the 
case. 

Ghvbkv,  J.,  concurred. 

Faucbtt,  J.  The  very  ground  why  mandamus  will 
lie,  is  that  the  inferior  Court  has  jurisdiction.  In  R.  v. 
The  Justices  of  Cutnherland  (cf),  wfaith  is  questioned  by 
Lord  Campbell  in  R.  v.  Goodrich  (e)^  certain  evidence  of 
a  marriage  was  tendered,  and  the  justices  refus^  to  faesr 
it,  and  dismissed  the  summons,  on  the  ground  that  they 
ought  not  on  that  application  to  try  a  question  of  dis- 
puted marriage.  There  the  justices  had  jurisdiciioD 
over  the  subject  matter ;  and  the  question  as  to  the  evi- 
dence wAs  properly  a  matter  for  appeal.  In  Churchward 
V,  Coteman^  and  R.  v.  Richards,  the  inferior  tribubal 
decided  wrongly  a  preliminary  point,  and  did  not  enter 

(a)  L.  R.,  t  a  B.  IS  ;  36  L.  J.  Q.  B.  67.    Hi  IS  J«r.  1037. 
(4 10  ^r.  S68.         (d)  A  A,  Si  'g,  6S5.        ($)  14  Jw.  S14. 
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upon  the  bearing  at  all.  In  such  cases  mandamus  will  1868. 
lie.  I  think  the  decision  of  the  District  Court  Judge  £x  parte 
was  wrong.  The  summons  referred  to  particulars  which 
distinctly  described  the  cause  of  action,  and  was  thus  in 
compliance  with  the  rules,  although  I  think  it  was  not 
in  compliance  with  the  statute.  I  also  think  the  decision 
as  to  the  apportionment  ot  the  damages  was  wrong.  I  do 
not  dwell  on  the  word  nonsuit,  which  seems  to  have  been 
used  here  as  equivalent  to  not  allowing  the  case  to  go  on. 
There  cannot  be  a  nonsuit  without  the  consent  of  the 
plaintiff,  except  under  the  71st  section  of  the  Act.  The 
provisions  of  the  94th  section  only  apply  to  proceedings 
taken  at  the  trial. 

Rule  absolute* 


E^  parte  Tbanter  (a).  Jans »l»  1897. 

jyUTLER  moved    to  restrain   further   proceedings  In  all  prooeed- 
""     upofc  a  conyictioa  under  the  fifth  section  of-  the  fi"ffh  w^Uon*^^^^ 
Cattle  Stealing  Act,  oathe  ground  that  the  evideace  was  ^^^  Of-it\^ 
insufficient  to  support  the  conviction.  There  is  nothing  on  it  ig  necessary 
the  face  of  the  depositions  to  show  that  any  ct^ttle  had  ^  ^^^^  ^^^^ 
been  stolen.    The  rule  was  also  granted  on  the  ground  been  ttoien  by 
that  the  justices  refused  to  hear  a  witness  for  the  defence,  thaTthew  U* 
who  had  remained  in  Court  during  the  examination  of  ^^A^n^ble 
the  witnesses,  although  ordered  to  leave.  pecting  °tH°^ 

the  meat  or 

The  SoHdtor  General^  for  the  prosecutor,  tendered  lort"/^to^hat 
evidence  to  supplement  the  depositions  on  the  second  animal;  and 
point,  and  show  what  had  actually  occurred  in  Court.  ofihUkbTu 
It  ought  to  be  .admitted,  on  the  question  of  costs,  as  sbowo,  the 
showing  merits.    He  referred  to  Ew  parte  Thame  (6).     S^'Smn  "to 

aecount  for 

Steph&n,  C.J.     It  is   not  necessary  to  express  an  **)J)f'^^-^"* 
opinion  on  the  question  of  fact,  whether  or  not  evidence  appearing  bj 
which  was  tendered  was  refused.     It  has- already  ^been  lohlTb^r 
decided  that  the  evidence,  appearing  by  the  depositions  before  the  jus- 

lices,  cannot 
be  fapptemenied  on  the  proceedingt  for  a  prohibition,  for  the  purpose  of  showio^  thai 
%h»n  istTidenoe  raffieient  to  anstain  the  conviction. 

(«)  Before  Stcphin,  0.  J.,  and  Fdncett,  J.         {h)  22nH  May,  1S63. 
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^^^'  to  have  been  before  the  justices,  cannot  be  suppleoAented 
Ex  parte  for  the  purpose  of  showing  that  th^re  was  evidence 
sufficient  to  sustain  the  conviction.  It  has  also  been  fre- 
quently laid  down  that  this  Gpnrt,  although  a  Court  of 
appeal  in  these  cases,  on  the  facts  as  well  as  on  the  law, 
will  not  reverse  iany  decision,  unless  it  be  manifestly  mis- 
taken or  wrong  beyond  all  reasonable  doubt.  And 
where  any  question  arises  as  to  the  credibility  of  a 
witness,  the  justices  are  prima  facie  .the  best  judges  on 
that  question.  In  E(p  parte  Thame  the  rule  is  thus 
expressed. 

In  this  case,  however,  the  justices  acted  without  evi- 
dence on  the  most  material  point.  For,  in  all  proceedings 
under  the.  fifth  section  of  the  Cattle  Stealing  Act,  it  id 
necessary  to  show  that  an  anfmal  has  been  stolen  by 
some  one,  and  that  there  is  reasonable  ground  for  sup- 
posing (or,  at  least,  for  suspecting)  that  the  meat  or  skin 
found  belonged  to  tliat  animal;  and  unless  a  case  of  this 
kind  be  shown,  the  possessor  is  not  bound  to  account'tor 
the  possession,  l^utf  in  neither  of  the  points  indicated 
was  there  any  evidence  whatever.  The  circumstances, 
however,  were  very  suspicious.  On  the  whole  (though 
not  without  doubt),  I  think,  we  ought  to  refuse  to  give 
costs. 

Favcett,  J.  No  objection  was  tal^en  -that  a  warrant 
had  not  issued  in  the.  first  instance,.  I  therefore  need  not 
further  notice  this  point,  except  to  say  that  it  ia  plain 
thkt  no  warrant  .had  issued,  so  that  the  ibundatioo  of  the 
proceeding  fails.  I  see.no  evidence  sufficient  to  auatain 
the  conviction.  There  is.no  evidence  that  any  eafllft 
bad  been  stolen,  or  even  suspected  to  h^e  been  atdes; 
but  such  evidence  is  necessary,  in  order  to  sustain  a  con- 
viction under  the  fifth  section,  I  am  inclined  to  think 
that  the  justices  aieted  improperly,  and  that  evidence  was 
tendered  and  refused.  But  although  there  is  strong 
ground  for  coming  to  this  conclusion,  and  although 
there  have  b^en  great  irregularities,  I  do  not  think  we 
should  give  costs  against  the  justices,  unless  it  is  a  clear 
case  of  misconducts 

Rule  absolute. 
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Yivms  against  The  Municipality  or  West  MaitijAnd*      June  29, 

TiJECLARATION  for  thai  the  defendants,  on  divers  .^^^^^}^^ 

"^     days  and  times,  broke  and  entered  certain  lands  danu  broke 

of  the  plaintiff,  and  carted  thereon  large  quantities  of  Jh«DWiit?ff*s 

earth,  stones,  and  rubbish,  so  as  to  form  an  embankment  Und  and  mad* 

upon  the  said  land;  and  the  defendants  did  form  an  m^nuhereon 

embankment  upon  the  said  lands,  allegiDg  that  the  same  allegiogr  that 

was  done  bjr  them  under  the  powers  conferred  upon  them  done  by  them 

by  the  88th  section  of  the  Munioipatities  Act  of  1858,»°^«'^he 
•  ,     .  powen  con- 

and  that  the  same  was  a  necessary,  work  within  the  mean-  ferred  od  th^m 

ing  of  that  Action.     Averment,  that  the  plaintiff  s  said  ]j2cti\>VoVuie 
lands  have  been  injuriously  affected  by  the  formation  of  the  MoniciDalities 
said  embankment,  and  that  he  has  been  injured  thereby,  Avenxient,  * 
and  that  he  brings  this  action  in  this  honourable  Court  that  the  land 

,  ,    .  ,  ^  -  .     .      waa  iBJunously 

— *f  he  same  being  the  nearest  Court  of  competent  juris-  affected  there- 

diction  to  the  said  lands,  and  situated  within  the  said  ^|f'^^^*^r!^ 

municipality-— in  order  to  recover  compensation  from  the  snea  for  eom. 

defendants  for  the  injury  aforesaid:  SJuSS^^'"' 

Plea— that  the  defendants  did  whAt  is  complained  of  aforesaid. 
by  the  plaintiff's  leave.  the  work  wat 

Demurrer  and  joinder.  ^uSnUra^* 

^  leaTe.   Meld, 

Darky  in  support  of  the  demurrer.  It  is  submitted  on  demurrer 
that  the  plaintiff,  having  given  the  defendants  leave  to  ^  ' 
do  what  is  complained  of,  does  not  affect  the  plaintiff's 
right  to  recover  compensation  under  the  88th  section  of. 
the  Act,  where  land  has  been  entered  upon.  Under  the 
Lands  Clauses  Consolidation  Act  it  has  been  held  that 
the  consent  of  the  owner  of  the  land,  required  by  the 
Act,  having  been  once  given,  cannot  be  revoked ;  Knapp 
V.  London  and.  Chatham  Railway  Co.  (a)fDoe  v.  Leeds 
and  Bradford  Railway  Co.  (6),  Jddison  on  Torts  (c). 

Daois  in  support  of  tbe  plea.  If  the  plaintiff  could 
not  have  recovered  damages  for  the  act  complained  oft 
independently  of  the  statute  (which  he  could  not  if  be 

(«)  82  Lt  J.  El.  2S6.        (I)  16  Q.  B.  796.  (e)piM8. 
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^^8'        consented),  be  cannot  recover  under  the  statute;  The 

ViNDiN       New  River  Company  v.  Johnston  (a),  J?,  v.  The  Metro- 

Thk         politan  Board  of  Works  (fc),  In  re  Penny  {c)y  Rickeii  v. 

MoRiwpALiTT  Metropolitan  R.  Co.  (rf).    These  cases  show  that,  in  the 

MAiTLAirD>     language  of  Lord  Campbell  in  In  re  Peuny^  adopted  bj 

Lord  Chancellor  in  Ricketfe  case,   ^*  unless  the  par* 

ticular  injury  would  have  been  actionaUe  before  the 

Company  had  acquired  their  statutory  powers,  it  is  not 

an  injury  for  which  compensation  can  be  claimed.^  How 

can  the  plaintiflT  say  that  he  has  sustained  injury  from 

something  to  which  he  consented  ?  volenti  not  fit  injuria, 

Stephen,  C.  J.  The  cases  referred  to  amount  to  this 
only,  that  the  injury  for  which  compensation  is  claimed 
must  be  of  a  nature  which  would,  but  for  the  statutei 
form  the  subject  of  an  action  for  damages  at  law— such 
as,  on  the  face  of  the  declaration,  and  supposing  the 
facts  sCated  to  be  proved,  would  entitle  the  plaintiff  to 
sue  for  damages.  The  plaintiff's  consent,  or  refusal,  in 
a  cajse  of  this  kind,  is  inoperative  for  an^  purpose.  If 
the  entry  and  work  done  was  unauthorised  by  the  enaict- 
ment,  siich  a  plea  would  he  good.  The  municipality 
alleged  (so  the  declaration  says,  and  it  must  now  be 
taken  to  be  true),  that  is,  admitted  that  they  did  the- 
things  complained  of  by  the  authority  of  the  statute.  If 
so,  they  did  not  do  them  by  virtue  or  because  of  any 
license  from  the  plaintiff.  Claiming  to  do  the  things 
under  the  Act,  the  alleged  license  is  nothing  to  the  pur- 
pose. But  it  may  be  fjnestionable  whether  an  equitable 
plea  might  not  be  framed,  on  the  ground  that  the  defen- 
dants were  misled  into  doing  the  work,  by  the  plaintiff 
consenting  to  it,,  aud  thereby  leading  the  defendailts  to 
suppose  that  no  corhpensation  would  be  demanded. 

Chbbke,  J.,  concurred. 

Faucbtt,  J.    The  declaration  is  in  form  an  action  of 
trespass ;  aud  the  plea  is  framed  to  meet  that  kind  of 

(a)  29  L.  J.  M.  C.  93.  (i)  3S  L.  J.  Q.  B.  105. 

(c)  7  E.  &  H.  660;  26  L.  J.  Q.  B.  22d. 

id)  L.  B.,  2  H.  of  L.  ira ;  36  L.  J.  Q  B.  205. 
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complatDt.    But  I  think  that  it  was  really  intended  to        l^^^*" 
allege  that  the  defendant  entered  ufider  the  authority  of       Vihdiv 
the  Act;  and  I  think  that  to  such  a  case  a  plea  of        rp^'^ 
leave  and  license  is  a  contradiction  in  terms.     It  might  Municipalitt 
be  that  a  municipality  might  be  unwilling  to  construct    MAiTLAin>. 
certain  expensive  works*  unless  they  were  licensed  by 
the  owner  of  the  ground,  and  that  the  owner  might  give 
such  license.     In  such  a  case«  if  an  action  were  brought, 
ihe  defendants  might  say  we  did  not  do  these  things 
under  the  authority  of  the  Act,  but  under  your  authority. 

Judgment  for  the  plaintiff* 


Malcolm  McIntti^b  Camfbbll  against  William 
Hbuoh  and  Elisabeth  Campbell  Hbugh,  liis  wife. 

nPHIS  was  an  action  of  ejectment  for  forty  acres  of  S.*'b«ngpos- 
-*•     land  at  the  Richmond  River.  Stted'^to'w- 

The  plaintiir  purchased  the  land  from  a  mortgagee  ^,died.b»iing 

exercising  a  power  of  sale  contained  in  a  mortgage  in  fee  VW'  ^^'Iff  * 

executed  by  the  defendants,  it  appeared,  at  the  trial  be-  qoMtbed  to  A. 

fore  Stephen,  C.  J.,  in  the  November  Sittings,  186T,  that  •"  ^JJ^JS 

one  Stephenson  selected  the  land  under  the  Crown  Lands  <' wfaethor  in 

Alietialion  Act  of  1861.,  and  occupied  it  till  bis  death  in  ^l^o^;^ 

November  1868.    By  his  will,  he  devised  all  his  real  mainder.or 

and  personal  property  to  bis  sister,  the  feroate  defendant.  w^oh,*Jj^i^ 

By  deed,  dated  6th  February,  1865,  between  ihe  Bev.  ^i^s  of  hit 

Mr.  Mclntyre  and  the  defendants,  reciting  tha(  certain  should  hsve 

monies  were  duo  to  the  Bev.  Mr.  Melnture  by  William  pr J^«fl«W 

.  ••It*  intOWBIt  IDy  Of 

ffengh,  and  that  certain  securities  had  been  given  for  adiapoiiDg 
securing   payment    of   the    same — and    that    ^^  James  R^^lfSdttfd 
Campbell  Stephenson,  late  of  Richmond   River,  &g.,  Fobmtrj  iseo. 

reciting  the 
«l>OTe,«Qd  thtt 
csriaia  moniai.woro.  dae  from  A.  to  B.,  A.  ooDrejed  to  B.  the  Wnd  "  called  P.,  and 
kiely  10  the  occapeiioD  of  6.,  decesied/'  together  wifh  "  aW  the  estete,  right,  tifle^ 
Ibtereat,  dftini)  Md  demasd  of  him  (A.),  nnta  aod  upon  the  Baid  land/*  enojeot  to  a 
proviso  that  Qpdn  repayment  of  a  certain  amount  B.  woald  <*  reconvey"  to  A.,  and  with 
apowerof  lale  in  eaie  of  non-payment.  There  was  al^o  a  oorenant  by  A.,  against 
anything  done  or  suffered  by  A.  or  S.  After  the  execution  of  this  deed  a  grant  of-  the 
land  issued  to  A.,  dated  August  1S66.  In  an  action  of  ejectment  by  B.  against  A.^  to 
recover  the  said  laud,  Held,  that  there  being  in  the  deed  of  February  1S66.  no  assertion  by 
A.  that  ho  had  an  estate  in  fee  to  convey,  A.  was  not  thereby  estopped  from  relying  on  the 
grant  of  Aagnst,  1S6<». 
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1368.        being  possessed  or  entitled  to  the  premises  hereby  in- 

Cakpbbll     tended  to  be  assured  and  assigned,^^  bad  died,  having  by 

Hbugh       ^^^  ^'^  devised  and  bequeathed  to  the  said  Elizabeth  ^. 

and  wife.      JJeugh  all  his  real  and  personal  estate  whatsoever  and 

wheresoever*  whether  in  possession,  reversion 9  remainder, 

or  expectancy,  which,  at  the  time  of  bis  decease,  he. 

should  have  any  beneOcial  interest  in,  or  a  disposing 

power  over,  for  her  separate  use — and  that  the  said 

EUxabeih  C.  Heugh  hath  consented  to  release,  &6.,  the 

land  and  hereditaments  and  goods,  &c.,  to  further  secure 

the  payment  of  the  said  monies — the  defendants  granted, 

bargained,  sold,  released,  and  confirmed  unto  the  Rev. 

Mr.  Mclntffre^  Sec.,,  the  land  in  question,  **  called  Pirn- 

Itco,  and  lately  in   the  occupation  of  the  said  James 

Campbell  SiephensoHy  deceased,   together  with,   4^.,^ 

and  "all  the  estate,  right,  title,  interest,  claim,  and 

demand  of  them  (the  defendants),  or  either  of  theoi,  unto 

and  upon  the  said  land,'^  &c. — subject  to  a  proviso,  that 

"as  soon  as  the  said    William  Mclntyre^  &c.,  shall 

receive  payment,  &c.,  then  the  said  fT.  j|fc/ft/yr«  shall, 

at  the  request,  &q.,  reconvey  aad'  reassign  the  said  lands, 

&c.,  unto  the  said  Elizabeth  C.  Heughy^  &c.,«nd  with  a 

power  of  sale,  but  not  to  be  exercised  until  after  the  6th 

February,  1867.    There  was  also  a  covenant  by  the  male 

defendant,  that  notwithstanding  anything  by  him,  or  the 

female  defendant,  or  her  late  brother,  or  any  of  them, 

done,  or  knowingly  suffered,  the  defendants  had  ftiU  power 

to  release  the  said  premises.    After  the  execution  of  this 

deed  a  Grovm  grant  of  the  land,  under  the  signature  of 

the  Qovemor  and  the  seal  of  the  colony,  issued  to  the 

feaude   defendant,   bearing  date    23rd   Auguat,   1866. 

Tbid  was  recorded  and  enrolled  in  the  Registrar  Generars 

office,  as  provided  by  the  Act.    The  plaintiiF,  however, 

contended  that  an  estoppel  was  created  by  the  mortgage 

deed  of  February  1865,    and  relied  on  Bucknell  v. 

Mann  (a).    On  the  authority  of  this  case  bis  Honor 

directed  a  verdict  for  the  plaintiff. 

A  rule  nisi  for  a  new  trial  was  obtained  by  the.  defen- 
dants, on  the  grounds — l^  "  That  the  principle  of  estoppel 

(a)  S  (Sop.  Gt.  B.,  C.  L.  1, 
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does  not  apply  to  the  case  of  a  mortgage  in  feOi  as  in  ibis. 
case"^  (a) :  S.  That  the  title  of  a  registered  grantee  under 
the  Beal  Property  Act  is  paramount  to  aqy  other* 

Builer  now  showed  cause*  Bucknell  v.  Mann  (6)  is 
in  favour  of  ibe  estoppel  existing  io  this  case.  In  that 
€»se,  A.  being  the  promisee  of  a  grant  in  1880,  mortgaged 
it  to  W.  C.  W.i  by  lease  for  1000  years.  The  lease  con- 
tained no  recital,  but  stated  that  il.  '*  granted,  bargained, 
■old}  and  demised'*  the  premises  to  JF.  C.  W,.  In  1886, 
^.  obtained  a  grant,  and  in  1840  he  conveycTd  to  the 
plaintiff.  Upon  ejectment  by  the  plaintiff  against  W.  C 
IT.,  this  Court  held  that  A.,  and  all  olaiming  under  him, 
were  estopped  by  the  demise  of  1830  from  saying  that  A* 
had  not  at  that  time  the  estate  he  assumed  to  convey. 
Stephen t  C  J.,  there  says,  **  It  has  been  argued  that  the 
doctrine  of  estoppel  is  founded  on  the  assumption  that 
there  has  been  an  express  assertion ;  and  with  this  airgu* 
ment  I  agree.  But  this  assertion  may  he  made  by  con* 
duct  as  well  as  by  words ;  and  here  that  conduct  is  evi- 
denced by  Mr.  Bucknell  executing  a  Jease  for  1000  years 
of  a  property  when  be  had  nothing  to  convey*  That,  in 
niy  opinion,  amounts  to  an  assertion."  There  is  no  differ- 
ence between  estoppel  in  iavour  of  a  landlord,  and 
estoppel  in  the  case  of  a  mortgagee ;  Doe  v.  Olif)er  {6). 
In  Doe  V.  Some  (cf)  certain  commissioners  executed  two 
mortgages,  one  later  in  date  than  the  other.  Tbd  later 
mortgagee  having  brought  ejectment  against  the  com- 
missioners, it  was  held  that  the  commissioners  were 
estopped  from  setting  up  the  fact  of  an  earlier  mortgage 
to  defeat  the  legal  estate  of  the  plaintiff.  This  decision 
qualifies  FairiUle  v.  Gilbert  (e).  Here,  no  interest  what- 
ever passed  to  the  plaintiff  by  the  mortgage.  So  thut 
the  plaintiff  could  not  have  registered  any  title  under  tfao 

(a)  Wbea  SUphen,  in  support  of  the  rale,  begani  to  irgne  as  to  the 
parlictilAr  terms  of  the  dwd,  >9ti<^y  objected  that  no  point  was  open  to 
the  defendant  exeept  this,  that  th^re  is  no  estoppel  in,  the  ease  of  a 
mortgaife— that  is,  any  mortgage,  not  this  partienlar  onei  The  Court, 
however,  orerruled  the  ohjeetion. 

a)  2  Sup.  Ct.  R.,  C.  L.  U  ( d)  a  smith's  Li  a  440. 

U)  ^  a  B.  757.  (#}  2  T.  R.  269. 


1S6S. 
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V. 

Hivofl 
and  wife. 

March,  b. 
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lg<8>  Real  Property  Act  (a).  And  for  this  reason  the  ¥Mi 
CA1IFBII.L  section  does  not  apply  to  this  case— >nor  to  any  case 
Hbcoh  ®^  estoppel.  Bonner  v.  Wilkinson  (6),  and  Ewsni 
and  wife.  Statutes,  (c)  were  cited.  No  recital  is  neceesary  to 
create  an  estoppel.  The  female  defendant  granted,  fcc, 
and  the  husband  in  like  manner  granted,  be.,  ^*all 
the  estate,  right,  title,  and  interest  of  them  (the  defefn- 
dants),  or  either  of  them.^*  Then  the  deed  being  a  oiort- 
gage,  there  ts  a  covenant  by  the  naortgagee  to  *^  reoonvey^ 
to  the  wifb  oyn  payment  of  the  money  lent ;  abd  th«'e  is 
a  power  of  aale  absolutely  vested  in  the  mortgagee  in  ease 
of  non-payment  [Steffhen^  C.  3  *  There  was  no  recital 
as  to  title ;  but  a  witness  said  that  the  wife  stated  that 
the  land  had  been  devised  to  her  by  her  brother..]  He 
referred-  to  Laimon  v.  Tremere  (d),  and  Byihmrooi's 
Precedents  (e).  Tit  Purchase  Deeds. 

Stephen  contra.  If  it  appear  from  the  terms  of  the 
deed  that  the  conveying  parties  have  not  the  estate  or 
title,  which  they  assume  to  convey,  it  cannot  be  held 
that  they  assert  such  a  title.  Righi  v.  BuckneH  (/), 
when  examined,  supports  the  defendants^  case.  There 
Jarvis^  in  December  1808>  was  let  into  possession  of 
certain  land,  which  he  had  qontracted  to  purobase  by 
order  of  the  Court  of  Chancery,  but  had  no  eoaveyance 
executed  to  hi^.  In  18S0  he  died,  devising  the  property 
to  his  son,  who  entered,  and  in  1823  mortgaged,  by  lease 
and  release,  the  premises  to  the  plaintiff.  The  lease  and 
release  were  in  the  common  form,  excepting  that  in  the 
latter  there  was  a  recital  that  Jatvis  was  ^*  legally  or 
equitably  entitled'^  to  the  premises ;  and  in  the  covenant 
for  title,  the  releasor  covenanted  that  he  was  ^^  legally  or 
equitably^  seised  in  fee  of  and  in  the  premises.  In  April 
1824,  indentures  <^  lease  and  release,  under  the  contract 
of  sale  in  1808,  were  executed  to  Jarvis,  the  younger, 
whereby  he  became  seised  of  the  legal  estate  in  the 
premises,  which  he  afterwards  conveyed  by  mortgage 

»  S6  Vic,  No.  9.  (b)  5  B.  A  A.  681 

\c)Z  Vol.  195.  (d)  1  A.  &  £.  792. 

[e)  9  Vol.  866.  (/)  2  B.  «:  Ad,  SSI. 
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for  a  valuabte  oonsideration  to  the  defendant*  It  was  ^^^* 
lield  in  an  action  of  ejectment,  that  tfaere  being  in  tfae  Oavfbill 
release  of  18S8  no  certain  and  precise  avemient  of  seisin  Hiugh 
in  Tirrois,  bnt  only  a  recital  and.  covenant  tbat  be  was  ^^  ^^^^ 
logftUy  or  equitably  entitled,  tbe  defendant  was  not 
^estopped  from  setting  np  tbe  legal  estate  acquired  by 
him  after  the  execution  of  the  release.  *^  It  is  a  rule^'* 
says  Lord .  Z'en/^cbn,  delivering  the  judgment  of  tbe 
Court,  ^Mfaat  an  estoppel  should  be  certain  to  every 
intent,  and^  therefore,  if  tbe  thing  be  not  precisely  and 
directly  alleged,  or  be  mere  matter  of  snpposal,  it  shall 
not  be  an  estoppel ;  nor  shall  a.  man  be  estopped  whertf 
the  truth  appears  by  the  same  instrument,  or  that  tho 
grantor  had  nothing  to  grant,  or  only  a  possibility.^  So 
here,"  there  rs  no  distinct  assertion  of  title;,  and  tbe 
plaintiff  cannot  have  supposed  tbat  it  was  an  absolute 
covenant  for  title,  for  such  a  covenant  is  inconsistent  with 
the  statements  contained  in  the  deed.  Here  the  deed 
recites  that  one  SUphensan  originally  was  possessed  pf 
or  entitled  to  the  land  (not  that  he  was  seized  in  fee  of 
such  land),  and  that  by  his  will  he  devised  to  his  sister 
(the  female  defendant)  all  bis  real  and  personal  estate  in, 
or  over,  which  he  had  '*  any  beneficial  interest  or  die* 
posing  power.^  And  this  is  only  (although  the  case  of  a 
mortgage)  a  qualified  covenant  for  title,  not  an  absolute 
one.  Stephenson  probably  had,  in  truth,  some  interest 
in  the  land.  He  was  shown  at  the  trial  to  have  been  a 
free  selector ;  and  if  so,  he  bad  an  equitable  estate, 
though  eventually  under  certain  circumstances  defeasible. 
He  referred  to  Copeland  v.  Stephens  (a). 

Stephen,  C.  J.  If,  as  in  BuekneU  v.  JUann^  there 
-bad  been  no  disturbing,  or  any,  recital,  tbe  act  of  convey* 
ing  in  fee  would  be  taken  to  amount  to  an  assertion  that 
the  defendant  bad  such  an  estate  to  convey.  Bat  on  the 
authority  of  Right  r.  BuekneU  (b\  and  the  expressions  of 
Lord  Tenterden  in  that  case«  lam  cleajly  of  opinion 
that  there  was  here  no  such  assertion  by  either  of  the  de* 
fendants.    This  is  quite  clear^  for  tbe  reasons  that  -have 

(i)  1  a  |p  A.  see;  (b)  s  B.  &.  Ad.  SSI. 
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^^^*  been  urged  by  their  conMel,  derived  ftom  the  recital  and 

Caupbux  the  qualified  covenant  for  title.    The  apparent  effect  of 

Ttmon  the  two  is  this  only,  that  the  defendants  asserted  no 

and  wife.  ^^^^^^  ^^|^  ^^^^^  ^^^^  which  the  wife  derived  from  her 

brother,  Stephemorii  the  testator.  They  tnay  have  sup- 
posed (and  they  probably  did)  that  this  was  a  legal  estate 
in  fee,  and  so  they  convey  accordingly.  But  looking  at 
the  whole  of  the  instrument,  it  can  hardly  he  maintained 
that  there  was  here  a  distinct  assertion  of  a  legal  titUt 
either  by  ••express  words,''  or  by  "necessary  impli- 
cation ;*"' and,  therefore,  the  defendants  cannot  be  pr^ 
vented  from  asserting  that  there  was  not  such  a  title. 

Chesxk,  J.,  concurred. 

FAUCETt,  J.  I  am  of  opinion  that,  according  to  the 
principles  enunciated  by  Lord'  Tenterdeyi  m  Right  v. 
Buchnellf  the  defendants  are  entitled  to  a  new  trial. 
If  the  instrument  executed  by  the  defendants  be  examined, 
it  appears  that  the  recital,  far  from  asserting  that  Mrs. 
Hetigh  had  atiy  title,  leaves  it  altogether  doubtful  what, 
if  any,  her  title  was.  The  operative  words  purport  to 
convey  an  estate ;  but  these  words  cannot  be  separated 
from  the  recital ;  and,  as  in  Right  v.  Bu4)knell^  no  right 
passed  but.  what  the  defendants  at  that  time  had.  Mrs* 
Heugh  evidently  intended  to  deduce  title  from  Stephm^ 
ion^  and  to  convey  whatever  title  sh^  thus  derived; 
otherwise,  the  reqital  is  insensible.  And  the  covenant  by 
Mr.  Heugh  (not  by  his  wife)  is,  that  they  have  done 
nothing  whi6h  could  prevent  them  exercising  the  power 
they  were  then  exercising. 

Rule  absolute. 


OASBSATLAW.  m 

18(8. 

The  Qcteek  against  FiTzaEEALD.  «Tone  le. 

Eof  parte  Moore. 

A    RULE  had  been  granted  on  tne  24th  April,  oalling     The  42Dd 
"^^    ou  J.  B,  Fitzgerald  to  show  cause  why  he  should  Manje^pikiui^ 
not  be  ousted  of  the  office  of  Mayor  of  the  Municipality,  ^®'?Li??^V 
on  the  ground  that  ho.  had  acted  as  returning  officer  whon  thMMermen 
he  was  a  candidate  for  flection  as  mayor.  "\nd  iKSup. 

It  appeared  that  tUe  municipality  in  question  consisted  point  br  sqcd  . 
of  six  aldermen,  and  that  the  respondent  had  been  the  MtheYmiij'^* 
chairman  or  mayor  for  the  preceding  year,.  Two  altlerpaen  ^^  wpe-. 
having  retired  on  the  4th.  February,  1868,  three  persons  one memlierof 
were  nominated  as  candidates  for  the  vacant  offices,  and  {*•  Coan«»l  to 

/.  f-i  •  i»    1  ^  Mayor,  who 

oa.  the  11th  of  February  .two  of  them  were  by  ballot  sb*])  go  oat 

elected  aldermen.    A  meeting  to  choose  a  mayor  was  Jext  annual 

convened  on  the  ISth,  to  take  place,  on  the  17th.    At  election  of^ 

that  meeting,  where  the  six  aldermen  were  present,  the  bj  the  65tb, 

respondent  (Mr,  Fitzgerald)  took  the  chair.  It  was  then  66tb,and70th 

agreed  that  the  election  ot  the  mayor  should  be  by  open  election  of 

voting,  and  that  the  business  of  the  naeeting  should  be  fite'rii^on^. 

conducted  as  the  meetings  of  the  Oouncil  heretofore.  The  tbc  nnt  Tu^s- 

ehiairman  then  read  the  4!Snd  clause  of  the  Municipalitieii  tnlry,  In^each 

Act  of  1867,  and  stated  thit  he  would  vote  as  an  alder-  yearj'or  if  the 

i  >  .  M  .     1*^       i?       M.  11     •      !•     election  18 con- 

man,  and  \n  case  of  an  qquahty  of  votes  would  give  his  tested,  on  the 

castins  vote.     Two  candidates.   Mr.  Moore  and   Mr.  '®^?**?^*rt^ 

_., .  ^     ._  ,  \         .  ,    ,        ,«,      next  after  that . 

Fitzgerald^  were  then  proposed   add  seconded.      The  day^oron, 
proposition  ihat  Mr.  ilfoore  should  be  tnayor  was  first  Say  la  tbe 
put  to  the  meeting^   upon  which  the  chairman  said,  ^leeretionof. 
^*ayeff,  stand  up  i*^  the  chairman  then  sat  down..    As  officer, D?t  1ms 
soon  asthe  chairman  said  "ayes,  stand  up,^  Mr.  Jfoor*  *5*^  t*^.^^' 

■     %  ^    1       ,^  •  ,    ,        %    .  after  that  day. 

and.  two  of  the  aldermen  atopd  up^  aud  the.olerk  wrote  Held,  that 

until  after 
tho  actoal  election  of  tbe  aldenneii,  whether  oa  the  first  Tneiday  in  Februarjj  orio 
ease  of  oonteat,  on  the  Beyehth  day  following,  the  Mayor  coatintieB  in  office,  and  tbat 
then  he  ceawfl  to  be  Mayor. 

'  .The  106th  section  provides  that  the  Mayor,  if  present,  shall  preside  at  all  meetings 
of -the  Ooancil;  ahd  io  his  absence,  or  if  arter  being  present  he  shall  retire,  such  aider- 
.man  as  the  members  present  may  choose  shall  preside ;  and  lb  case  of  an  eqnalitr  of 
votes,  the  person  sopreiiding  shall  have  a  easting  vote.  Stmbfe,  that  this  section  does 
not  apply  to  a  meeting  of  the  aldermen  for  the  eleotioQ  of  a  Mayor. 

Wliere  at  a  tneeting  for  the  election  of  Major  A.  took  Xhe  chair,  and  he  and  another 
alderman  bein^  candidates,  and  the  totes  being  equal,  he  by.  his  casting  Tote  returned 
himself,  the  Court  under  the  OCtth  section  ousted  him  of  the  Mid  offioc,  - 
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^^^ ^^®''  Mines  in  the  minute  book  aff  yoting  that  Mr.  Moore 

The  QiuciN  should  be  mayor.  The  chairman  then  stood  up  and  said, 
FmoBBAXi).  ^^  A<^^*  stand  up.^  The  two  of  the  aldennen  who  had 
not  yet  voted  then  stood  up,  and  the  ohairman  stood  up 
with  them,  and  the  clerk  wrote  down  their  names  as 
voting  for  Mr.  Fitzgerald,  The  proposition  that  Mr. 
Fifxgerald  should  be  mayor  was  then  read,  when  the 
ehairman  said  ^'  ayes,  stand  up,'*  and  he  remained  stand- 
ing, and  the  two  aldermen  who  bad  previously  voted  with 
bim  stood  up.  Their  names  having  been  minuted,  the 
chairman  again  stood  up  and  said,  "  noesy  stand  up,^ 
when  Mr.  Moore  and  the  two  aldermen  that  had  pre- 
viously voted  witli  him  stood  up,  and  the  chairman  sat 
down.  When  all  the  aldermen  were  seated,  the  chairman 
rose  and  said,  ''  Alderman  Moore  having  voted  for  him* 
self,  I  voted  for  myself,  and  I  now  give  my  casting  Tote 
in  my  own  favour/' 

Stephen  and  Dctois  moved  to  make  the  rule  absolute. 
There  is  properly  no  returning  officer  for  the  office  of 
mayor.  Such  an  officer  is  altogether  unnecessary.  The 
returning  officer  spoken  of  in  the  proviso  to  the  42nd 
section  of  the  Act  {a)y  means  the  returning  officer  nomi- 
nated by  the  Governor,,  under  the  6&tb  section,  for  the 
purposes  of  the  first  election*  The  106th  section  does 
not  apply  to  a  meeting  for  the  election  of  a  mayor.  But, 
in  any  event,  a  candidate  for  that  office  cannot  be  tho 
returning  oiBcer,  and  by  his  casting  vote  return  himself 
He  cannot  be  judge  and  suitor  in  the  same  cause.  In 
R,  V.  North  (h)  this  Court  declared  an  election  under  the 
former  Act  void  for  thijs  reason.  R.  v.  Owens  (c)  is  to 
the  same  effisct.  On  the  first  Tuesday  in  February, 
namely,  the  4th,  under  the  40th  section,  two  of  the  alder* 
men  retired*  On  that  day,  therefore»  the  respondent 
ceased  to  be  mayor.  There  was  at  that  time  a  vacancy 
in  the  offices  of  two  aldermen  ;  and  accordingly,  on  the 
17tb,  be  was  not  as  mayor  entitled  to  act  as  returning 
•officeri  and  to  have  a  casting  vote. 

(a)  81  Yio.,  Ho.  12.  (6)  4  Sup*  Ct.  R.,  0.  L.  14. 

(a)  2  £.  ^  R  03  r 28  L.  J.  Q.  B«  816. 
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BIr  JV.  Manning^  Q.  C,  and  Butler  for  the  respon-        18<8* 
dent.    The  choodng  of  the  mayor,  though  spoken  of    The  Qoanr 
as  ao  election  in  the  44th  and  114th  sections,  is  in  eflfect    j^omiuuid. 
no  ^^elecdon**  properly  so  called,  and  there  is  no  return ; 
and,  therefore,  the  respondent  had  nothing  id  do  as,  and 
was  not  in'fact  or  in  law,  returning  officer. 

Per  Curiam,  We  are  with  you  on  that  point.  We 
think  Mr.  FUs^erald  was  not  returning  officer.  -By 
being  chairman  he  did  not  lose  his  vote.  As  an  alder- 
man he  was  entitled  to  vote  for  himself. 

Sir  IV,  Manning.  If  the  respondent  could  vote  for  him- 
self, what  was  there  wrong  or  irregular  here  ?  It  is  sub- 
mitted that  he  was  chairman,  and  as  such  was  entitled  to  a 
second  vote;  first,  under  the  statute— and  secondly,  by 
arrangement.  He  being  the  late  mayor,  took  the  chair 
witliout  objection.  The  42nd  and  lOGth  sections  recog- 
nize the  necessity  of  there  being  a  casting  vote. 
^Stephen,  C.J.  But  he  was  not  chosen  as  the  106th  section 
requires.  .Faucett^  J.,  referred  to  the  44th  section.] 
The  4Snd  section  says  that  the  aldermen  ^>  shall  choose 
and  appoint,  by  such  mode  of  voting  as  tliey  may  deem 
expedient,  some  one,  See,  to  be  mayor.^  And  the 
••mode  of  voting^  agreed  to  here  was  this,  that  Che 
chairman  should  have  a  casting  vote  as  well  as  a  delibe- 
rative vote.  [Stephen,  C.  J.  That  does  not  seem  to 
have  been  so.  Assuming  that  such  a  resolution  would 
have  been  valid,  there  was  no  such  agreement  or  de- 
cision. The  respondent  took  the  chair  as  of  course, 
and  was  never  chosen' into  it,  and  gave  his  second  vote 
not  as  a  thing  authorised  or  assented  to  by  the  other 
aldermen,  but  as  a  thing  of  right  claimed  and  assumed 
bjv'him.]  .  At  all  events,  assuming  the  election  to  be 
wrong,  the  present  applicant  cannot  now  be  heard  to 
insist  oir  the  objection.  For  he  should  have  protested, 
or  insisted  on  the  difficulty  at  the  time,  instead  of  which 
he  was  silent,  and  allowed  the  casting  vote  to  be  given ; 
J2.  V.  Cousin*  (a),  R,  v.  Greene  (6),  R.  y,  Mortlock{o)j 
R.  .V.  Tresiienen  (d). 


(: 


a)  4  Snp.  Ot  B.,  0.  L.  11.  (6)  2  Q.  B:  464. 

c)  8  T.  B.  800.  {4}  2  B.  ft  A.  889, 
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Stbphxn,  C.  J.  There  is  some  little  difficulty  as  to 
the  meaning  of  the  word  <<  election^^  in  the  Act.  The 
42nd  section  provides  ^^  that  the  aldermen  shall  meet» 
and  shaU  choose  and  appoint  by  such  mode  of  voting  as 
they  may  deem  expedient  some  one  member  of  the 
Council  to  be  mayor,  who  *  shall  go  out  of  office  at  the 
next  annual  election  of  aldermen.^^  By  the  66th  and 
66th  and  70th  sections,  the  election  is  to  take  place  on 
the  first  Tuesday  in  February  in  each  year,  or,  if  am- 
tested,  on  the  seventh  day  next  after  that  day,  or  on  any 
earlier  day  (at  the  discretion  of  the  nslumtog  officer)  not 
less  than  two  days  after  that  day.  By  the  67th  section 
the  mayor  is  to  be  the  returning  officer.  Until  after  the 
actual  election  of  the  aldermen,  whether  on  the  first 
Tuesday  in  February,  or,  in  case  of  contest,  on  the 
seventh  day  following^  the  mayor  is,  bi^the  42nd  section, 
to  continue  in  office.  He  then  inst&ntly  ceases  to  be 
mayor.  The  respondent  had,  on  th^  17th  of  February, 
ceased  to  be  mayor,  and  consequently  had  no  right  to 
preside  at  the  meeting  for  the  election  of  a  mayor.  And 
the  provisions  of  the  106th  section  do  not  apply  to  such 
a  meeting ;  so  that  the  respondent  could  not  have  been 
legally  chosen  to  preside,  with  the  power  to  give  a 
casting  vote.  That  section  says  that  the  mayor,  if 
present,  shall  preside  at  all  meetings  of  the  Council ; 
and  in  his  absence,  or  if  after  being  present  he  shall 
retire,  such  alderman  as  the  members  present  may 
choose  shall  preside.  And  in  case  of  an  equality  of  votes, 
the  person  so  presiding  shall  have  a  casting  vote,  kc 
That  section  does  not  apply  in  this  case,  there  being  no 
mayor.  This  also  was  a  meeting  of  aldermen  rather  than 
a  meeting  of  the  Council.  But,  if  the  106th  section  does 
apply,  the  case  is  met  by  this  answer,  that  he  was  in 
fact  not  so  chosen.  The  question  was  neter  put  to  the 
aldermen.  But  the  respondent  took  the  chair  as  a 
matter  of  right,  and  voted  twice  as  of  right,  leaving  it 
to  the  opposing  candidate  to  object  or  not,  as  he  thought 
fit.  The  applicant  might  certainly  then  have  taken  the 
objection.  But  there  is  no  ground  for  saying  that  he 
assented,  or  led  the  respondent  to  suppose  that  he  did* 
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Aod  here  (the  reverse  of  the  fact  in  the  cagea  cited)  the        186& 
respondent  was  acting  for  his  own  interest,  and  had  been    The  Qubbn 
chos-^n  in  effect  by  his  own  vote  alone*.    I  think,  there-    FnacMaALD. 
fore,  that  the  rule  should  be  made  absolute,  but  without 
costs,  because  I  think  it  would  have  been  more  regular 
to  have  taken  the  objection,  and  because  some  of  the 
grounds  on  which  the  rule  was  granted  have  failed. 

Chebkb^  J.,  concurred. 

Fai7cbtt,  J.  There  roust  be  an  interval,  after  the 
election  of  aldermen  is  complete,  and  before  the  election 
of  a  mayor,  during  which  there  is  no  mayor.  The  de* 
fendant  had  no  right  to  take  the  chair  at  the  meeting  for 
the  election  of  a^mayor.  He  was  then  out  of  office  as 
mayor.  But  supposing  that  he  was  allowed  by  his 
fellow  aldermen  to  take  the  chair,  he  was  not  entitled  to 
a  casting  vote.  They  consented  that  the  votes  should 
be  taken  by  their  standing  up,  but  not  that  the  defen- 
dant should  have  a  casting  vote.  It  maybe  doubtful 
whether  the  4<2nd  section  includes  the  existing  corpo- 
rations. Its  language  seems  to  apply  to  new  corpo^ 
rations. 

Rule  absolute* 


JEa;  parte  Farbllt  and  another  (a).  June  9. 

fl^UIS  was  an  appKcation  for  a  prohibition  to  restrain  In  an  action  in 

further  proceedings  upon  a  judgment  recovered  by  rj^^J^  "^^ 
one  Mackenzie  against  the  applicants,  in  the  District  breaking  and 
Court  at  Carcoar,   before   Mr.  District    Court  Judge  plaintiff's ' 
Cary.  on  the  eround  that  the  learned  Judffe  had  no  ®'?*?»  •"^, 

^  °  ®  leizing  and 

jurisdiction— -the  question  of  title  to  land  having  arisen,  impoundtDg 
and  the  Judge  having  notice  thereof.  drfendSu*^* 

The  action  in  the  District  Court  was  for  breaking  and  f^^^  ^^ 

the  seizure 
toc^  place  was  theirs  by  lease  from  tbe  Crown  $  and  tbe  plaintiff  maintained  that  the  land 
was  part  of  land  leased  to  him  hj  the  Croirn ;  the  fact  being  that  the  dispnte  was  as  to 
bionndaries.  The  defendants  at  the  trial  objected  to  the  jorisdiotion,  on  the  groimd 
that  title  to  land  was  in  question.  The  Jndge  told  the  jory  that  they  must  not  consider 
the  question  of  title,  but  that  they  might  find  for  the  plaintiff  for  the  amount  of  pound 
feea,  which  it  was  admitted  that  the  defendants  had  improperly  charged,  and  also  tbr 
dami^^ee  for  the  wrongfnl  seixure.  The  jury  haying  found  for  th^  plaintiff  with  buI^> 
stantisl  doawgef  y  the  Court  granted  a  prohibition. 

(«}  Before  StepJi^i^  G.  J.,  Chwke,  J,,  and  Hiueett,  J. 
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^^^-  entering  plaintiflTs  close*  and  seizing,  taking,  and  im- 
Ex  parte  poanding  the  plaintifTs  sheep.  The  defendants  paid 
and  another.  <^4  Os.  6d.  into  Court  as  the  amount  of  damage  paid  by 
the  plaintiflT  under  the  Impounding  Act;  and  pleaded 
that  the  Court  had  not  jurisdiction,  as  title  to  land  was 
involved.  It  appeared  that  the  defendants  claimed  that 
thie  land  was  theirs  by  lease  trom  the  Grown.  The 
plaintiff  maintained  that  the  land  was  part  of  land  leased 
to  him  also  by  the  Grown ;  the  fact  being  that  the 
dispute  was  as  to  the  boundaries  of  this  land  where  the 
sheep  had  been  seized.  The  land  where  the  sheep  had 
been  taken  was  not  enclosed;  and  so  it  was  admitted 
that  the  defendants  could  not  charge  any  poundage 
fees  under  the  Impounding  Act,  29  Vic,  No.  2,  and 
these  fees  were  accordingly  paid  into  Court.  There 
was  evidence  that  when  the  plaintiff  was  bidding  at 
auction  for  this  land,  the  defendants  opposed  bim, 
and  tried  to  obtain  it.  At  the  trial  the  defendants 
again  objected  to  the  jurisdiction ;  but  the  learned 
Judge  said  that  be  should  put  the  case  to  the 
jury,  wholly  apart  from  the  question  of  title  to 
land.  He  then  told  the  jury  that  they  must  not  take 
the  question  of  title  into  consideration ;  but  that  they 
might  find  for  the  plaintiff  for  the  amount  of  damages 
and  pound  fees  which  the  plaintiff  had  paid  to  release 
his  sheep,  and  for  damages  for  the  wrongful  seizure  and 
impounding.  The  jury  found  for  the  plaintiff  with  ^90 
damages  beyond  the  amount  paid  into  Court. 

Darley  in  support  of  the  application.  Title  to  land 
was  clearly  in  question  within  the  meaning  of  the  7th 
section  of  the  Act.  The  plaintiff^s  witnesses  swore  that 
the  land  where  -  the  sheep  were  seized  was  within  the 
plaintiff^s  leased  land ;  and  the  defendants^  witness,  thai 
it  was  within  the  defendants^  land.  The  whole  dispute, 
therefore,  was  as  to  the  title  to  this  land.  He  cited 
Thompson  v.  Ingham  (a),  Marwood  v.  WatetM  (6),  and 
SetoeU  V.  Jones  (c). 

(a)  14  Q.  B.  710.  (k)  13  0.  B.  830. 

(e)  19  L.  J.  Q.  B.  S7a. 
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Butler  showed  cause.  The  Judge  had  sufficient  1868. 
ground  for  deciding  that  title  to  land  was  not  bona  Jide  Ex  parte 
in  dispute.  It  appears  that  when  the  plaintiff  was  and^I^Ser. 
bidding  at  auction  for  this  very  land,  the  defendants 
opposed  him,  and  tried  to  get  it  for  themselves.  So  that 
the  defendants  knew  that  the  land  was  the  plaintiiTs. 
The  defendants  impounded  the  sheep  on  land  which  was 
not  enclosed ;  and  demanded  a  fine  for  damage^  which 
was  utterly  illegal  under  the  Impounding  Act«  and  this 
fine  was  paid.  The  defendants  paid  this  into  Court, 
and  the  plain tifi^  was  clearly  entitled  to  recover  it. 
\St»phen^  C.  J.  An  action  of  trespass  would  not  lie  for 
that.]  The  question  of  the  amount  of  damage  sus- 
tained by  the  sheep  through  the  defendants^  negligent 
driving,  was  within  the  Judge^s  jurisdiction.  At  all 
events,  the  Court  will  only  grant  a  partial  prohibition-*- 
tbat  is,  so  far  as  relates.to .  proceedings  not  within  the 
jurisdiction,  as  was  done  in  Walsh  v.  lonidea  (a). 

Stxphbn,  C.  J.  I  am  of  opinion  that  the  prohibition 
must  go,  because  I  think  that  title  was  in  question  en 
these  facts.  The  Judge  directed  a  verdict  for  the 
plaintifiE^  on  the  ground  (apparently)  that  the  impounding 
was  irregular,  and  so  there  was  a  trespass  ab  initio  in  any 
event.  This,  if  really  the  ground  on  which  the  plaintiff 
recovered,  did  not  entitle  the  District  Court  to  proceed. 
The  jurisdiction  ceased,  on  the  fact  appearing  that  title 
to  land  was  in  question.  The  plaintiff  has  failed  in 
showing  any  excuse  for  persisting  in  obtaining  judgment, 
after  he  knew  the  jurisdiction  of  the  Court  was  contested, 
and  the  prohibition  must  go  with  costs  against  him. 

Chxbks,  J.,  concurred. 

Faucbtt,  J.  Title  to  land  was,  I  think,  in  question. 
How  could  the  Judge  tell  the  jury  that  the  defendants 
had  acted  wrongfully,  without  deciding  also  that  they 
bad  no  title  to  the  land  ? 

Rule  absolute. 

(a)  22  L.  J.  Q.  B.  187. 
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inrefBrenoe 

to  Slldl  COQ« 

daety  WM,  in 
aoaordanoe 
with  tlie  prao- 
tioe  of  the 


Thx  Qubsn  against  AiiLAn  Macfrbbson  (a). 
InformAtJon  XNFORMATION,   that  heretofore,  to  wit,  on  the 

that  while  the    |       ^  _  _      ,         *    «  ,  ^  ^^rx  «    i 

Legislative  26th  day  of  February,  a.d.,  1868,  at  Sydney,  in 

dtSw?\^£  the  colony  aforesaid,  while  the  Legislative  AMeinbly  of 

a  member  of  the  said  colony  was  sitting,  Benjamin  Lee,  a  member  of 

semUy,  ^se  ^^^^  ^^  Assembly,  whose  conduct  had  been  and  then 

oonduct  had      was  under  its  consideration,  after  being  heard  in  his 

oeeD  and  thea      «         ••  ••a  i^*         j*  i. 

was  under  its    place  m  the  said  Assembly,  m  reference  to  such  con- 

3r"he**^^°'  duct,  was,  in  accordance  with  the  practice  of  the  said 
heaidinhis  Assembly,  requested  by  the  speaker  thereof  to  with- 
STAlSemhly,  ^^*^  therefrom.      And  that  the  said  Benjamin  Lee, 

in  obedience  to  the  said  request,  thereupon  with* 
drew  from  the  said  Assembly  into  an  antechamber 
adjoining  thereto,  and  that  immediately  on  his  so  with- 
drawing into  the  said  antechamber,  Allan  Macpherwn, 
"^"^ Mtidh*^^'  a  member  of  the  said  Assembly,  in  and  upon  the  said 
the  speaker  Benjamin  Lee  did  make  an  assault,  and  him  the  said 
^ttSaiT  Benjamin  Lee  did  then  beat,  wound,  and  illtreat,  in 
iherefirom,and  contempt  of  the  said  Assembly,  in  violation  of  its 
in  ohedienos  '  dignity,  and  to  the  great  obstruction  of  its  business. 

nqnest  there-  ^^®  defendant  demurred,  and  the  Attorney  General 
npon  withdrew  joined  in  demurrer. 

from  the  said    *' 
Assembly  iuto 

an  anteoham-       Defendant  in  person.      This  is  no  indictment  for 

an  assault.  For  the  words  which  follow  the  charge 
show  that  it  is  really  for  a  novel  and  unknown 
offence;  or  rather  this  is  an  attempt  to  create  such 
offence.  It  is  at  all  events  a  charge  of  a  new  and 
unknown  offence.  It  is  admitted  that  the  words, 
^*  against   the   pcace,^  are    not  necessary   to  the   va- 

member  of  the  jijity  of  an  indictment.    But  here  the  insertion  of  the 

said  AMembly,  "^  , 

did  assault,  words,  ^'  in  contempt  of  the  said  Assembly,  in  violation 
JSdm^tthe  °f  ^^^  dignity,   and  to  the  great  obstruction  of   its 

said  B.  L., 

*'  in  oontempt  of  the  said  Assembly,  in  violation  of  its  dignity,  and  to  the  great  oh. 
etmotion  of  its  hnsiness.*'  Seldy  on  demurer  (Stephen,Xj,  J^  dituntimU),  that  the  de- 
ftndant  was  entitled  to  judgment. 

(a)  Before  Stephm,  C.  J«|  Margrave,  J.,  and  Chtik^,  J. 


her  adjoining 
thereto,  and 
that  im- 
mediately on 
his  so  with- 
drawing into 
the  said  an  te- 
ohamher  the 
defendant,  he 
being  also  a 
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btuineii)^  proves  that  no  charge,  merely  6f  Violating  the        ^^ 
public  peace,  was  intended.    How  is  a  defendant  thus    The  Quinr 
charged  to  know  what  is  the  legal  offence  of  which  he  is  -H/jj^jj^^awnt^ 
acquitted  or  convicted?    And  is  such  a  person  not 
entitled  to  have  the  opinion  of  the  Court,  whether  he  & 
really  punishable  on  indictment  for  a  contempt  of  the 
Legislative  Assembly,  or  a  violation  of  its  dignity  ?    It 
is  submitted  that  he  is  not  so  punishable. 

The  Attorney  General  for  the  Crown.  It  was  thought 
at  one  time  that  the  Colonial  Legislatures  possessed  the 
same  power  of  punishing  contempts  as  the  English 
Houses  of  Parliament,  fi'efore  the  separation  of  the 
United  States  the  State  Legislatures  exercised^  and  they 
•till  continue  to  exercise,  such  a  power.  Accordingly, 
in  Beaumont  v.  Barrett  (a),  the  House  of  Assembly  in 
Jamaica  was  held  to  have  such  power.  Parke^  B., 
delivering  the  judgment  of  the  Judicial  Committee, 
there  said,  <*it  is  inherent  in  every  assembly  that  possesses 
a  supreme  legislative  authority  to  have  the  power  of 
punishing  contempts,  and  not  merely  such  as  are  a  direct 
obstruction  to  its  due  course  of  proceeding,  -but  such 
olfo  as  have  a  tendency  indirectly  to  produce  such  an 
obrtruction  ;"**  and  be  cites,  with  approval,  the  language 
of  Lord  EUenhoroughy  in  Burdett  v.  Abbott  (6).  It  is 
admitted,  however,  that  this  case,  so  far  as  it  decided 
that  this  power  was  incidental  to  every  Legislative 
Assembly,  has  been  overruled  by  the  case  of  KieUey  v. 
Carwn{o).  There,  however,  although  it  is  held  that 
the  power  of  committing  for  a  contempt,  not  in  the 
presence  of  the  Assembly,  does  not  belong  to  every  local 
legislature,  it  is  clearly  implied  by  the  language  used  in 
the  judgment,  that  <^  every  contemptuous  insult  and 
interruption^*  is  an  offence,  but  that  in  order  to  inflict 
punishment  for  such  an  offence,  recourse  must  be  had  to 
the  ordinary  tribunals,  as  has  been  done  in  this  case. 
The  judgment  says,  <^we  feel  no  doubt  that  such  an 
Asssembly  has  the  right  Of  protecting  itself  from  all 
impediments  to  the  due  course  of  its  proceeding.    To 

(«}  1  tfoors  P.  C.  59.     (b)  14  Esst  137.    (0  4  Moors  P.  G.  03. 
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m^*  the  fuD  extent  of  every  measure  which  it  may  be  Teftfly 
The  Qoum  necessary  to  adopt,  to  secure  the  free  exercise  of  their 
ICACPansov.  legislative  functions,  they  are  justified  in  acting  by  the 
principle  of  the  common  law.  .  But  the  power  of  punish* 
ing  any  one  for  past  misconduct  as  a  contempt  of  its 
authority,  and  adjudicating  upon  the  fact  of  such  cob* 
tempt  and  the.measure  of  punishment  as  a  judicial  body, 
irresponsible  to  the  party  accused,  whatever  the  real 
facts  may  be,  is  of  a  very  different  character,  and  by  no 
means  essentially  necessary  for  the  exercise  of  its  func- 
tions by  a  local  legislature,  whether  representative  or  not. 
All  these  functions  may  be^well  performed  without  this 
extraordinary  power,  and  with  the  aid  of  the  ordinary 
tribunals  to  investigate  and  punish  contemptuous  insults 
and  interruptions."*^  [Stephen^  0.  J.  IXies  not  this 
mean  only  such  insults  as  are  not  merely  contemptuous, 
but  also  interruptions  ?]  It  is  submitted  'that  'their 
lordships  admit  that  these  contempts  are  misdemeanors; 
but  decide  merely  that  the  jurisdiction  to  punish  them 
is  vested,  not  in  the  local  assemblies,  but  in  the  common 
law  Courts.  Very  recently,  in  Doyle  v.  Falconer  (a), 
the  samd  matter  was  discussed,  and  it  was  held  that  the 
Lower  House  of  Assembly,  in  the  island  of  Dominica, 
had  not  the  power  of  punishing  one  of  its  own  members 
for  contempt  committed  in  the  face  of  the  Assembly ; 
but  Sir  /.  Cohihi  delivering  the  judgment  of  their 
Lordships,  expressly  admits  that  ^*  whenever  the  Tio- 
lation  of  order  amounts  to  a  .breach  of  the  peace,  or 
other  legal  ofience,  recourse  may  be  had  to  the  ordinary 
tribunals.^  The  judgment  recognises  as  a  legal  oflence 
the  obstructing  a  legislative  body  in  the  discharge  of 
its  functions.  And  the  observation  of  Lord  Denmoss, 
in  Elf  parte  The  Duke  of  Marlborough  (b),  shows  that 
i;very  interruption  of  a  lawfully  constituted  jurisdiction 
is  au  indictable  offence ;  and  Burdett  v.  Abbott  (c),  £. 
V.  Reoel  (d),  and  the  observation  of  Aehhuret^  J.,  in  R. 
V.  Smith  (e),  support  this  position.  [Stephen^  0.  J.  I 
believe  the  point  as  to  interruption  of  a  justice  of  the 

(•)  4  Moore  P.  0.  N.  8.  SS5;  86  L.  J.  P.  C.  3&    ms  Q.  B.  967. 
(4  U  IBwt  m.  W  1  8tr,  490.  ($)  S  Doif}.  UL 
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peace  has  been  expressly  decided  (a).]    In  the  Earl  of i^^^* 

Thanefa  case  (6),  the  fourth  count,  on  which  judgment    Iha  Qvbih 

was  pronounced,  contains  words  of  aggravation,  as  there   if^^ePBiajMnr 

are  in  this  case ;  but  it  was  never  suggested  that  the 

count  was  invalidated  thereby. ••At  all  events,  the  infor« 

mation   charges  an  assault.     The   Privy  Council   has 

decided  that  the  Legislature  need  not  possess  these  sum« 

mary  powers,  because  they  can  appeal  to  the  local  Court. 

Will  this  Court  when  appealed  to  for  protection  of  the 

House  from   insults,   refuse  to  afford   it?    Ex-parU 

Cory  (c)  was  referred  to. 

Their  Honors  now  gave  judgment  as  follows :—  Jims  8. 

Stephen,  C.  J.  This  is  an  information  filed  ew  officio 
by  the  Attorney  General,  charging  the  defendant  with 
the  commission — under  special  circumstances  of  (real  or 
supposed)  aggravation— of  an  assault  and  battery.  It 
states  in  substance,  by  way  of  prefatory  averment,  that 
while  the  Legislative  Assembly  of  this  colony  was 
sitting,  one  Benjamin  Lee,  a  member,  in  obedience  to  a 
request  from  the  Speaker,  withdrew  therefrom  into  an 
adjoining  antechamber;  and  that  immediately  on  such 
withdrawal,  the  defendant,  he  being  also  a  roember^ 
committed  the  assault  in  question  on  the  said  Benjamin 
Lee.  The  information  then  proceeds  to  allege,  that  the 
act  was  '*in  contempt  of  the  Assembly,  in  violation  of 
its  dignity,  and  to  the  great  obstruction  of  its  business.^' 

Here,  then,  whatever  may  have  been  the  intention  of 
the  draftsman,  and  whether  we  regard  the  prefatory 
matter,  or  that  which  follows  the  statement  of  the 
assault  (one  or  both),  as  material  to  and  incorporated 
with  that  statement,  or  as  surplusage  and  matter  wholly 
irrelevant,  is  a  clear  and  distinct  charge  of  an  indictable 
offence ;  that  of  an  assault  and  battery,  committed  by 
one  man  upon  another— -without  apparent  justification. 
This  charge  is  couched  in  apt  terms,  with  its  ordinary 
technical  allegation   that  the  defendant  assaulted,  beat, 

ia)  See  JEvatis  ▼.  Itees,  12  A.  &  E.  5d ;  JR.  t.  Faulhter^  2  0.  M.  & 
B.  62S;  JBenneU  t.  Watson,  3  M.  &  S.  1 ;  JSx  parte  Carroll,  1  Sup.  Ct. 
B.,  C.  L.  311. 

(ft)  27  SU  Tr.  S27.  (c)  3  Sop.  Ct:  R.»  C;  L;  309. 
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^^«  wounded,  and  illtreated  his  adversary.  Such  an  offimce 
Tba  Qumr  is  necessarily  against  the  public  peace ;  or,  in  legal 
^ij^ifjnaai»aM.  ^^^g^^g^»  against  the  peace  of  the  Queen.  The  addition, 
or  the  omission  of  those  words,  is  confessedly  of  no 
moment.  Their  formal  •  insertion  could  •  not  affect,  in 
any  degree,  the  character  or  legal  quality  of  tife  assault; 
and,  since  the  passing  of  the  16  Vic,  No.  18,  s.  24, 
their  omission  (which  is  in  accordance  with  the  usual 
modem  course)  is  absolutely  immaterial.  So  that  the 
proposition  maintained  by  the  defendant's  demurrer,  as 
I  understand  it,  amounts  in  effect  to  this;  that  the 
assault  and  battery  committed  by  him,  thus  charged,  is 
not  punishable  on  this  information,  because— although 
essentially  against  the  peace— -it  is  here  charged  only  as 
having  been  in  contempt  of  the  Legislative  Assembly, 
and  a  serious  obstruction  to  its  business. 

In  other  words  the  question  raised  by  him  is,  whether 
an  assault  is  the  less  punishable  by  law,  because  it  not 
only  was  a  breach  of  the  peace,  but  also  a  contempt 
(whatever  those  words  may  mean)  of  the  local  legis- 
lature. Or,  putting  that  allegation  aside,  whether 
beating  a  man  ceases  to  be  against  the  peace,  or  to  be 
an  offence  cognisable  by  this  Court,  because  it  not 
merely  injured  the  individual  named  (as  the  information 
clearly  implies),  but  at  the  same  time  obstructed  the 
legislative  business  of  the  country. 

It  may  be  that  the  information  was  thus  framed,  fo« 
the  purpose  of  inducing  the  Court,  if  possible,  to  regard 
the  assault  as  an  offence,  solely  because  of  diat  alleged 
obstruction,  or  of  the  supposed  contempt  and  violalioQ 
of  dignity  chargM.  Let  us  assume  this  to  have  been 
the  case ;  and,  for  the  sake  of  argument,  that  the  act  of 
beating  is  not  shown,  on  thiiTinformation,  to  have  been 
either  a  contempt,  a  violation  of  any  one's  dignity,  or 
an  obstruction  of  legislative  business.  Or  let  it  be 
assumed,  that  no  such  contempt,  violation,  or  ob- 
struction, however  adequately  charged,  is  itself  an  in- 
dictable offence.  The  conclusion  appears  to  me  to  be 
the  same ;  that  the  failure  of  the  second  portion  of  the 
indictment,  from  whatever  cause,  vrili  not  affect  the 
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validity  of  the  first.     It  cannot  relieve  the  defendant,        ^^^ 
for  the  charge  of  assault,  existing  unmistakably  on  the    The  Ounv 
record,  remains ;  and  the  Court,  whatever  the  design  of  j^^oriaasoir, 
the  pleader,  must  take  cognisance  of  that  charge. 

The  objection,  therefore,  that  no  offence  against  the 
Assembly  has  been  shown,  or  could  be  punished  by  in- 
dictment if  shown,  fails  (as  it  seems  to  me)  to  sustain 
the  demurrer.  The  imputed  offence  of  beating  is  not 
answered,  by  shewing  that  immaterial  or  idle  allegations 
follow;  such  as,  that  the  individual  beaten  was  a 
^Jiator,  or  that  the  act  of  beating  was  a  contempt,  or 
obstruction  of  senatorial  business.  If,  except  simply  as 
matters  of  aggravation,  those  allegations  are  wholly  im- 
material— which  they  clearly  are  if  they  disclose  no 
oflfence*— the  Gourt  may  on  a  well-known  principle  reject 
them. 

We  have  next  to  consider,  whether  the  allegations  in 
question  are,  or  not,  in  this  sense  immaterial :— in  other 
wordsi  whether  a  distinct  offence  cognisable  by  law  is 
disclosed  by  them.  And,  if  there  be,  another  question 
may  arise ;  whether  the  information  is  or  not  then  bad 
for  duplicity.  For,  by  the* rules  of  pleading,  two 
different  ofl&nces  (if  at  least  both  be  well  laid,  see  1  C. 
B.  854),  cannot  be  included  in  the  same  count.  I  am 
of  opinion  that  there  is  no  second  ofience  charged  in  this 
information.  It  imputes  to  the  defendant  an  assault; 
an  offence,  as  already  observed,  aptly  and  technically 
described,  and  well  known  to  the  law.  All  that  precedes, 
and  that  follows,  is  in  legal  effect  matter  of  aggravation 
and  detail  only ;  showing  the  circumstances  which  ac- 
oompanied,  not  those  which  constitute  the  bfibnce.  As, 
therefore,  they  form  no  legal  ingredient  in  the  charge, 
their  insertion  was  unnecessary ;  and,  for  the  same 
reason,  that  they  added  nothing  to  the  essence  of  the 
crime,  the  words  which  tend  to  aggravate  its  chantcter 
were  superfluous.  But  this  no  more  vitiates  the  indict- 
ment, than  the  allegation  in  the  Earl  of  Thanefs 
case  (a)  affi?cted  the  charge  of  riot  there,  that  the  defen- 
dants thereby  not  only  disturbed  the  public  prace,  but 

(«}  27  St  IV.  SS7. 
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also  committed  a  contempt  of  the  Court,  and  obstructed 
the  course  of  justice. 

In  the  view  which  I  thus  take  of  the  case,  it  becomes 
unnecessary  to  express  an  opinion  on  the  question  raised, 
whether  it  is  or  not  an  indictable  offence,  contemptuously 
or  by  unauthorised  means  to  obstruct  the  House  of 
Assembly  (and  if  so  equally  the  Legislative  Council),  ip 
the  performance  of  its  duties.  It  would  be  difficult  to 
define  such  an  offence ;  for  what  will  amount  t&  an  ob* 
struction,  especially  by  a  member  of  the  House,  oog« 
nisable  by  the  criminal  law  ?  There  may  be  things  said, 
as  well  as  acts  done,  in  either  chamber,  unsanctioned  by 
any  rules  of  debate,  and  largely  obstructive  of  legislative 
business,  which  nevertheless  ought  to  be  inquired  ioto 
by  no  other  tribunal.  On  the  other  hand,  as  neither 
House  can  punish  offenders  in  any  case,  I  should  be 
sorry  to  let  it  be  supposed  that  every  obstruction,  how- 
ever gross,  by  deed  or  words,  to  the  performance  of  their 
high  functions — provided  only  that  it  amounts  neither 
to  riot  nor  assault,  or  libel — has  therefore  an  absolute 
immunity  from  prosecution  elsewhere.  And  if  con- 
temptuous expressions,  or  offensive  conduct,  towards  a 
justice  of  the  peace  while  in  the  discharge  of  his  duty, 
operating  in  effect  as  an  obstruction  to  its  due  perfor* 
mance,  be  indictable  at  law,  as  this  Court  held  it  to  be 
in  Ea  parte  Cory  {a)  (see  also  the  authorities  referred 
to  by  Mr.  Justice  WUej  in  Ea  parte  Carrot)  (6),  it 
would  seem  strange  to  hold  that  a  similar  obstruction  to 
the  business  of  the  Assembly,  or  Council,  sitting  in  the 
exercise  of  legislative  powers,  is  not  equally  so  punish- 
able. 


In  Aldridge  v.  Haines  (e)  it  is  distinctly  said  by 
Lord  Tenterden  and  Mr.  Justice  Parke^  that  abusive 
words,  spoken  to  the  Commissioners  of  a  Small  Debts 
Court,  might  be  charged  as  an  obstruction  to  their  pro- 
ceedings. A  like  observation  is  made  by  the  latter 
learned  Judge,  in  the  Exchequer,  as  to  an  abusive  letter 


(0)  3  Sup.  Ct.  B..  C.  L.  309.        (b)  1  Sap.  Ci.  R.,  0.  L.  811. 

(c)  2  B.  &  Ad.  4Q5. 
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ient  to  a  majpstrate ;  The  King  v.  Faulkner  (o).  The  i^^^* 
case  of  Rem  y.  Stow  (6),  which  is  an  instance  of  a  prose-  TIm  Qmnoi 
cution  for  obstructing  a  magistrate  by  words  spoken,  iCicFUBscur. 
appears  to  me  an  authority  to  the  same  eflect*  So  is  the 
expression  of  Lord  Denman,  in  his  judgment  in  the 
Jhike  of  Marlborough!* s  case  (c).  In  Res  v.  Sifiith  (d), 
it  is  held  to  be  an  indictable  ofTeoce  at  law,  to  obstruct 
any  person  in  the  exercise  of  powers  conferred  on  him 
by  statute.  And  (on  that  principle,  I  presume),  in 
Kieliey  y.  Carson  («),  the  Privy  Council  in  their  con- 
sidered judgment,  denying  the  power  of  a  colonial  legis- 
lative body  to  commit  for  a  contempt,  assume  apparently 
as  a  matter  of  course,  that  **  contemptuous  insults  and 
expressions^  are  punishable  by  the  ordinary  tribunals. 
If  this  be  not  understood  as  referring  to  libels  only,  it 
will  of  course  include  the  case  supposed — that  is  to  say, 
of  obstruction  by  insults,  or  any  contemptuous  ex- 
pression, offered  or  used  to  the  legislative  body. 

The  case  of  any  such  obstruction  (or  of  obstructing 
by  some  act  or  acts  done),  where  the  offender  is  himself 
a  member  of  the  House,  it  must  be  admitted,  presents 
more  difficulty  than  that  of  a  stranger  so  offending.  And 
if,  as  is  intimated  in  Doyle  v.  Falconer  (/),  legislative 
bodies  have  power  to  expel  a  member  for  misconduct  of 
this  kind,  there  seems  little  reason  for  resorting  to  a 
Court  of  law.  But,  on  the  whole,  I  see  no  sufficient 
reason  for  holding  that  the  obstruction,  if  punishable  in 
the  one  case,  is  not  equally  so  in  the  other.  Be  this 
how  it  may,  I  am  of  opinion  that  in  every  indictment  or 
information  for  the  offence,  not  only  must  the  ob- 
atuction  be  specifically  charged,  as  such,  but  the  act, 
words,  or  other  matter  meant  to  be  insisted  on  as  consti- 
tuting it,  must  (according  to  the  general  rule)  be  stated 
with  reasonable  particularity.  The  Court  must  be 
enabled  to  see,  moreover,  on  the  face  of  the  information, 
that  an  interruption  of  the  business  and  duties  of  the 
House  really  was  occasioned,  directly  or  indirectly,  by 


U)  2  0.  M.  ft  S.  630.  U)  2  Str.  690. 
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1368.        the  means  stated ;  and  that  those  means  were  unlawful 
The  QuxsK    — ^in  the  sense,  at  least,  of  their  being  unjustifiable  in 

WssnamMov.  *^  person  using  them. 

As  this  case  now  stands,  my  conclusion  is  that  the 
demurrer  ought  to  be  overruled ;  and  that  the  defendant 
— ^unless  permitted  as  an  indulgence  to  plead  denial  of 
the  charge— should  receive  the  judgment  of  this  Court, 
for  the  assault  with  which  he  stands  charged,  the  same 
being  confessed  by  his  demurrer,  with  the  matters 
charged  in  aggravation  of  that  offence. 

Habqsavb,  J.  In  my  opinion  the  present  information 
is  an  experimental  attempt  to  extend  our  criminal 
indictments  beyond  the  law ;  and  therefore  Mr.  Mwh 
pherwn'B  demurrer  ought  to  be  allowed.  The  Attorney 
General,  with  his  usual  vigorous  conciseness,  founded 
bis  elaborate  arguments  :— 

Firsts  upon  Privy  Council  cases,  of  KieUey  v.  Cor- 
don (a)  in  1841,  and  Doyle  y.  Falconer  (b)  in  1866; 
Secondly^  upon  the  cases  of  Burdeit  v.  Abbott  (c), 
before  Lord  EUenboroughy  in  1811,  and  Ew  parte  Marl' 
borough  (d)y  before  Lord  Denmariy  in  1844;  and 
Thirdly f  upon  the  cases  of  Rew  v.  Sinith  (e),  before 
Lord  MaMfieldj  and  the  ew  offtdo  information  against 
Lord  Thanet  and  others  (/),  before  Lord  JTenytm, 

in  1799. 

The  Privy  Council  cases  were  said  by  the  Attorney 
General,  to  establish  that  it  was  **  a  high  misdemeanor, 
indictable  at  common  law  to  obstruct  colonial  legislative 
bodies,  by  making  great  noises  during  the  time  of  their 
sittings,^^  '*  using  any  unbecoming  gestures,^  or  adopting 
any  other  line  of  conduct,  amounting  to  ^^contemptuous 
insults  or  interruptions^^  of  business.  It  was  contended, 
that  it  was  the  <^  clear  inference^^  or  necessary  iropli«* 
cation,  arising  from  the  various  sentences  read  from  the 
several  judgments  of  the  Privy  Council,  that  such  ^*con- 
temptuous  conduct,^  as  above  mentioned,  was  indictable 
at  common  law. 

(a)  4  Hoore  P.  0.  Sd.    (h)  1  L.  B.  P.  C.  0.  828 }  B6  L.  J.  P.  a  33. 
(r)  14  Eftst  1-168.  .    (i)  ^  Q.  B.  9^6; 

{e)  2  Doug.  441.  (/)  27  St  IV.  8S7 ;  1  But  P.  0.  fi8S. 
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I  entirely  dissent  from  these  inferences,  for  it  is  clear        ^<^* 
to  me — Firsif  that  the  Privy  Council  judgments  referred    Th*  Quanr 
to  do  not  adjudicate  upon  any  but  the  prmnse  points  UAanaoMm. 
then  before  their  Lordships  (as  is  always  the  chara6ter 
of  the  decisions  of  the  English  superior  Courts),  and 
that  there  is  not  one  single  sentence  in  any  of  these 
judgments  directed  to  laying  down  the  law  authori- 
tatively as  to  any  **  indictable  or  criminal  offence^  what* 
ever,  or  as  to  any  *<  misdemeanor^  whatever ;  nor  can  I 
find  in  any  of  those  cases  that  any  other  equivalent 
expression  of  judicial  opinion  has  been  used  by  their 
lordships  as  bearing  authoritatively  upon  the  present 
most  important  point  of  criminal  law. 

Secondly^  These  Privy  CouQ/[:il  cases  related  merely 
to  civil  actions  of  trespass ;— and  I  have  yet  to  learn 
that  our  criminal  code  is  to  be  gathered  piecemeal  out  of 
the  law  as  to  civil  actions ;— or  to  be  hunted  up  out  of 
**  implications^^  or  even  expressions  of  individual  Judges, 
when  sitting  in  some  civil  cases  ;-^however  illustrious 
the  Courts,  or  however  learned  the  Judges. 

Thirdly^  Far  from  discovering  any  such  extensions  of 
our  criminal  law,  as  contended  for  in  these  cases,  in 
favour  of  our  colonial  legislative  bodies,  I  think  that 
the  cases  of  KieUey  v.  Carson^  and  Doyle  v.  Falconer^ 
and  the  well-known  case  of  Fenton  v.  Hampton  (a), 
clearly  show  that  the  modern  tendency  of  the  law  (as, 
indeed,  was  admitted  by  the  Attorney  General),  is 
rather  to  negative  and  prevent  any  dangerous  assumption 
by  colonial  assemblies  of  any  novel  powers  whatever, 
either  as  against  the  personal  liberty  of  their  own  mem- 
bers, or  as  against  that  of  their  other  fellow-colonists.  It 
seems  to  me  most  expressly  laid  down  that  these  legisla- 
tive bodies,  although  clothed  by  the  Imperial  statute  law 
with  deliberative  powers  very  analogous  to  the  powers  of 
the  British  Parliament,  must  be  satisfied  with  relying 
on  **  their  own  good  sense^^  as  their  primary  **  security 
for  order  and  decency  of  debate  ;^  and  if  that  good  sense 
be  insufficient,  then  they  cannot  claim  the  extraordinary 

(a)  11  Moore  847  (1S5S). 
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1S6S> ^  powers  of  the  House  of  Commons,  but  must  be  eootent 


The  QxTBBN    with  the  aid  of  the  ordinary  common  law  tribunals* 

HAOQPBSBsoy.  The  second  branch  of  the  argument  in  support  of  the 
present  information,  was  that  Burdeit  v.  Abboti^  and 
Ew  parte  The  Duke  of  Jfarlboroughf  were  authorities 
for  holding;  that  a  criminal  information  was  maintainable 
in  respect  of  any  contemptuous  or  disorderly  conduct 
during  the  sitting  of  a  colonial  legislative  body— -both 
as  against  the  members  of  that  body,  and  as  against 
'*  strangers  in  the  galleries,"*^  provided  the  conduct  com- 
plained of  amounted  to  an  "  obstruction  of  its  business.*' 

I  am  of  opinion  here,  also,  that  the  two  cases  cited 
establish  no  such  proposition  as  that  contended  for.  The 
elaborate  judgment  of  Loi*d  Ellenboroughj  in ' Burdeit 
0  v., Abbott  J  extending  over  twenty-iix  pages,  contains  not 

one  word  about  *^  indictable  offences,^^  or  ^  misde- 
meanors,^^ but  is  altogether  directed  to  maintaining  the 
common  law  right  of  the  House  of  Commons  to  ph>tect 
their  own  inherent  privileges,  to  maintain  the  necessary 
authority  of  the  Imperial  Parliamentary  officers  and 
process,  and  to  maintain  the  constitutional  legality  of 
the  Speaker^s  warrant. 

With  regard  to  this  case  of  Ea  parte  The  Duke  ef 
Marlborough^  I  need  only  remark  that  Lord  Denman 
expressly  refused  the  application  by  the  Duke  for  a 
criminal  information,  on  the  ground  that  there  was  no 
precedent  for  that  application ;  although  the  aggrieved 
party  supported  his  application  by  an  affidavit  and 
proofs.  Neither  Burdett  v.  Abbott^  nor  Ex  parte  The 
Duke  of  Marlborough  can  therefore  support  this  infor- 
mation. 

In  the  third  branch  of  the  argument  for  this  infor- 
mation, the  Attorney  General  cited  Rew  v.  Smith  and 
the  Earl  of  Thanefs  case ;  but  in  the  former  of  these 
cases  the  information  was  for  certain  specified  ob- 
structions of  certain  engineering  works  specifically 
alleged  in  the  indictment  in  the  very  words  of  the  Act 
of  ^Parliament  to  be  obstructed ;  while  here  the  in- 
formation is  not  for  obstructing  the  execution  of  any 
particular   section  of  our  Constitution   Act,    or  any 
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atnendments  thereof,  but  the  information  is  for  a  com*        18^- 

men  law  assault ;  and  the  obstruction  is  merely  infer-    Tlie  Qvssh 

entially   and    collaterally  alleged    (if    at    all    alleged  jiAcpiaitsoN. 

sufficiently)^  and  is  plainly  intended  to  aggravate  and 

give  a  new  colour,  of  illegal  intention,  to  the  actual 

ofience  charged.    This  aggravation  of  *<  obstructing^^ 

is  also  so  mixed  up  and  combined  with  the  accusation  of 

"  contempt^  and  "  violation  of  dignity ,**  independent  of 

the  obstruction,  that  the  defendant,  Mr.  Macphermm 

(as  he  well  argued),  cannot  possibly  ascertain  the  real  . 

charge ;  and  a  Judge  trying  the  case  would  find  it  still 

more  impossible  to  direct  a  jury  as  to  the  real  points  for 

the  jurors'*  consideration,  or  as  to  the  real  ofience  or 

obences  actually  charged. 

Nor  can  the  ex  officio  indictment  in  Lord  Tkanefs 
case  support  the  present  information,  because,  although 
the  indictment  there  was  for  a  common  law  riot,  with 
intent  to  obstruct  a  *^  lawful  proceeding,'*  yet  those  pro- 
ceedings were  the  regular  judicial  proceedings  of  a  Court 
of  justice,  of  which  the  Courts  of  justice  could  alone 
take  proper  judicial  cognisance.  This  distinction  is  so 
obvious  that  it  is  quite  unnecessary  to  make  any  further 
observations  on  Lord  Thanefa  case,  except  to  remark— 
(1),  that  the  present  criminal  law  is  scarcely  to  be 
gathered  from  a  single  ex  officio  indictment  of  that 
period ;  and  (^),  that  Lord  Thane fs  case  has  never 
been  followed  since ;  the  case  itself  is  now  chiefly  known 
to  the  legal  profession  as  the  case  in  which  the  con- 
viction of  the  prisoners  was  obtained  by  Lord  Xenyon 
having  compelled  a  witness  to  state  hit  own  belief  and 
opinion  as  to  the  wishee  and  intentions  of  the  prisoners 
finder  trial,  a  decision  utterly  contrary  to  law  now. 

Having  thus  disposed  of  the  cases  cited  in  support  of 
this  information,  I  will  now  shortly  state  my  own 
objections. 

My  first  objection  is  that  there  is  no  trace  either  in 
CokCy  HaUn  or  any  other  of  the  oracles  of  the  common 
law,  of  any  information  in  the  slightest  degree  analogous 
to  this,  either  in  its  terms,  form,  or  substance. 

My  second  objection  is,  that  the  Statute  Law,  as  was 
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;    ^^^'        clearly  pointed  out  by  Mr.  Justice  Cheeke  at  the  trial  at 
The  QuBEv     Darlinghurst,  obviously  has  always  beeot  and  is  still  the 
Macpubbbon.   ^^^y  legal  mode  of  extending  the  law  of  assaults. 

My  third  objection  is  founded  on  the  celebrated 
judgment  of  Lord  Denman^  in  Sioekdaley.  Mansard  {a); 
which  in  this  roost  important  branch  of  our  constitotiooal 
law  has  fixed  the  mutual  relations  of'  all  legislatiTe  and 
judicial  functionaries;  and  I  am  not  prepared  in  any 
way  to  assist  in  breaking  down  the  present  barriers 
between  colonial  Houses  of  Legislature  and  our  own 
judicial  duties  on  this  Bench.  I  am  not  prepared,  | 
say,  to  claim  the  slightest  judicial  right,  nor,  indeed, 
capability  of  judicially  deciding  or  knowing  what  it  die 
**  dignity^  of  our  legislative  bodies,  what  is  a  violation 
of  that  **  dignity,^*  nor  what  is  a  **  contempt^  of  that 
body,  especially  in  the  face*of  the  Privy  Council  de- 
ciding that  there  is  no  such  legal  entity  as  a*-oontempt 
of  such  bodies;  nor  what  is  *^the  business*^  of  audi 
Assembly,  nor  what  is  an  **  obstruction**  of  such 
business ; — although  I  do  most  fully  admit  the  proper 
sense  of  all  those  expressions  outside  the  words  of  a 
criminal  information. 

I  might  point  out  several  other  objections  to  this  in- 
formation, both  substantial  and  technical ;  but  I  think 
I  have  said  enough  to  show  that  this  demurrer  ought  to 
be  allowed.  With  reference  to  treating  those  words  as 
surplusage,  it  is  laid  down  at  page  S88  of  ffawkini 
Pleas  of  the  Crown,  Vol.  S,  ^'  that  the  prosecutor  vitiates 
the  indictment,  because  it  judicially  appears  to  the  Court. 
that  there  is  ho  such  foundation  for  prosecution  bm  that 
whereon  it  is  expressly  grounded.** 

I  have  only  further  to  add,  that  the  remarks  I  have 
made  upon  the  audiorities  cited,  and  the  reasons  I  have 
now  given  for  my  own  judgment,  show  that  Mr. 
Macpherson  would,  in  my  opinion,  be  equally  entitled 
to  the  judgment  of  the  Court  if  he  were  now  moving  in 
arrest  of  judgment  after  verdict. 

Chbbkb,  J.  After  the  most  attentive  consideration  of 
the  very  able  and  lucid  argument  of  the  Attoroey 

(a)  9  A.  dE  £.  ]. 
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General^  I  still  retain  the  s^me  opinion  expressed  by  me         13S8« 
at  the  late  sittings  of  the  Criminal  Cgurti  at  Darling-    The  Qvnur 
hurst,  in  respect  of  this  information  and  demurrer.    My   iLiopHBMoif. 
chief  reasons  then  and  now  for  allowing  this  demurrer 
we :— 'Ist*  that  the  crime  of  assault  is  a  common  law 
offbnce;  and  2Dd,  that  the  extensions  of  the  law  of 
assault  are  only  by  statutory  enactments. 

To  instance  this  latter  point  by  reference  to  the  many 
statutes  passed,  and  as  early  as  the  reign  of  Edward  II., 
it  will  appear,  that  by  the  9  Edwd.  II.,  c.  S,  and 
subsequendy  by  9  Oeo.  IV^  c.  81,  sec.  S8,  assaults  on 
ehrgi/men  were  made  punishable  by  statute.  By  the 
88  Hy,  VIII,  c.  12,  assaults  in  Kings^  palaces  were 
likewise  made  punishable.  By  the  5  and  6  Ed.  VI., 
€•  4,  assaults  in  churchyards.  By  the  7  and  8  Oeo.  IV^ 
c.  29,  sec.  89,  assaults  on  deer  keepers;  end  by  sec. 
58,  assaults  on  revenue  officers  w^re  made  punishable. 

The  9  Geo.  IV.,  c,  81,  sec.  aO,  81,  24,  86,  26,  87, 
and  89)  regulates  the  law  with  regard  to  assaults  on 
O0Q(M1i9  justices  of  the  peace,  fico, ;  with  reference  to 
wrecks,  and  in  pursuance  of  conspiracies  to  raise  wages, 
8ic.  The  7  Will.  IV.,  and  1  Vic,  c.  85,  sec.  8,  4,  and 
c«  87,  proTides  for  assaults  with  felonious  intent.  The 
14  and  16  Vic,  c  11,  sec.  1,  regulates  assaults  by 
masters  on  apprentices;  and  the  16  and  17  Vic,  c  109, 
sec.  S49,  assaults  on  officers  of  customs.  The  17  and 
18  Vic,  c.  104,  sec.  806,  fegulates  assaults  by  masters 
of  ships  on  seamen.  Thus  showing  to  demonstration 
that  only  by  statutory  enactments  the  offence  of  assault 
is  extended. 

In  reference  to  the  judgment  of  the  Privy  Council  in 
the  recent  case  of  Doyle  v.  Falconer  (a),  not  only  does 
the  judgment  of  the  Court  limit  the  law  of  coloniid 
aasemblies  to  the  ^^  ordinary  tribunals,^'  but  Lord  Etten- 
borough^  in  BurdeU  v.  Abbott  (6),  after  reviewing  all 
tbe  authorities,  thus  expresses  himself : — ^'  The  House 
of  Commons  can  only  proceed  for  contempt  by  inimediate 
process  issuing  from  itself,  or  must  waU  the  compara" 
iheljf  tardy  result  of  a  proseeiUum  in  the  ordinary 

(«}  4  Moore  P.  0.  N.  S.S26;  SS  L.  J.  P.  C.  33.    (&)  14  East  137. 
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^^8' course  of  law.**    The  words,  therefore,  in   the  iofo^ 

The  Qui«N     mation — "  In   contempt  of  the  Legislative  Assembly, 
MAcpuisBfloy.  in   violation  of  its  dignity,  and  great  obstructioa  of 

business^ — being,  in  my  opinion,  matter  of  substance 
intending  to  give  a  legal  character  to  the  entire  infor* 
mation,  not  sanctioned  by  the  common  law  or  any  statu- 
tory enactment,  I  consider  the  defendant  is  entitled 
to  judgment  on  this  demurrer. 

'     Judgment  for  the  defendant. 


J«no  0.  Ea:  parte  Moobb  (a). 

ApwtyhtTiDy    QfALOMONS  moved   for  a  prohibition   to  restrain 

ft  cIsiiD  for  on*    k^^  • 

liqoidited  further  proceedings  in  a  case  arising  under  the 

SS  foTiiT "*^  Small  Debts  Act  (6),  on  the  ground  that  the  claim  of 
ascertained  the  pktintiiF  before  the  justices  was  above  j?10,  and  that 
anotbo-^may  '^^  **  ''P^*'  ^^  divided  his  cause  of  action,"  which  is  for- 
sno  for  the  bidden  by  the  9th  section.  In  re  Ackroyd  (c)^  R.y. 
in  the  Court  of  Sheriff^  of  Herefordshire  (rf),  E<v  parte  Lyon  and  Em 

^tho^*  h"'  P^^^^  ^^^^^^^^f  cited  in  Wilkinsoh'a  Australian  Magis- 
tioj^^  or  Si'       trate  (e). 

came  of  action,  I^  appeared  by  the  applicant's  afBdavit,  that  on  the 
within  the       17^1,  September,  1866,  a  summons  issued  from  the  Small 

meaning  ^^        t^  i 

the  9th  flection  Debts  Court,  at  Armidale,  to  the  applicant,  in  these 
Dehu  a"mo  words—"  That  you  are  indebted  to  one  Robert  Holmes 
Via,  No.  10.     for  his  damage  in  the  sum  of  one  pound  nine  shillings, 
An^er9on*       as  by  the  bill  of  particulars  annexed  herewith.'*     Those 
considered.       particulars  staled  that  "  Robert  Holmes^  of,  &c.,  com- 
plains that  WiUis  Moore,  of,  &c.,  on  the  S7th  of  March 
last,  agreecF  with  the  said   Robert  Holmes  to  plough 
certain  grounct  o£  the  said  Robert  Holmes  for  ^1  Ss.. 
f)er  acre,  and  second  ploughing  at  .^1  per  acre,  such 
ploughing  to  be  done  within  a  reasonable  time  and  in  a 
proper  manner,  and  suBject  to  approval ;  and  the  said 
WiUis  Moore  did  not  do  the  said  ploughing  within  a 

•  July  1852. 
{a)  Before  SUpheitf  C.  J.,  Ifar^ravft  J.,  and  Cheeke^  J. 
(//)  10  Vic,  No.  10.  (f)  1  txch.  479. 

{it)  1  B.  &  A.  671?.  (e)  p.  451,  note  (a). 
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reasonable  time,  and  in  a  proper  manner,  but  did  the        ^^^^ 

same  negligently  and  carelessly,  and  did  not  do  the      ^Bz  parte 

•econd  ploughing. 

£    s.  d. 

Jane  1866.— One  bag  of  poUtoefl,  154  11m 0    14    0 

To  fiadiDg  a  bnlloek  for  defendant,  two  deya..      0    1$    0 

£19    0 

This  was  tried  in  October  1866,  when,  the  first  count 
for  breach  of  agreement  having  been  withdrawn  by  the 
plaintiflTs  attorney  (the  bench  refusing  to  amend  the 
plaint  by  adding  to  the  first  count  a  claim  for  a  sum  for 
damages,  for  the  breach  of  agreement),  a  verdict  was 
entered  for  ^1  15s.  (or  156.  and  a  bag  of  potatoes), 
which  was  satisfied.  A  second  summons  from  the  same 
Court,  dated  26th  July,  1867,  then  issued— <'  For  that 
you  are  indebted  to  one  Robert  Holmes  in  the  sum  of 
^10,  as  by  the  particulars  herewith  annexed.^  These 
particulars  alleged  an  agreement  between  the  parties,  as 
foUows:— <'  Armidale,  S7th  March,  1866.  I  have  this 
day  sold  to  Willis  Moore  one  chestnut  horse,  branded. 
Sic,  and  one  bay  mare,  branded,  &c.,  for  J^IS — ^pay- 
ments for  above  horses  to  be  made  as  hereunder  men- 
tioned ;  one  blue  cow,  branded,  &c.,  at  £4 ;  ploughing 
new  ground,  ^1  5s.  per  acre,  and  second  ploughing  £1 
per  acre,  and  £1  for  ploughing  and  sewing  with  wheat 
a  garden  in  front  of  my  hut,  but  any  balance  to  be  made 
witb  good  flour  at  mill  prices,  &c.,  8z;c. ;  the  ploughing 
to  be  done  in  a  proper  manner,  and  subject  to  approval.^ 
A  breach  was  then  alleged,  that  the  defendant  did  not 
plough  the  said  land  to  the  approval  of  the  plaintiff^, 
whereby  the  same  was  of  no  use  to  the  plaintiff,  and  the 
plaintiff  has  incurred  loss,  &c.,  and  the  plaintiff  claims 
jPlO  damages.""  The  affidavit  stated  that  the  subject  of 
the  second  summons  was  the  same  as  the  first  count  in  the 
particulars  of  claim  attached  to  the  summons  of  the  17th 
September,  1866,  and  that  the  united  amounts  thus 
claimed  amounted  to  ^11  Qs.,  being  beyond  the  juris- 
diction of  the  Court.  This  second  summons,  however, 
was,  in  December  1867,  withdrawn ;  and  a  third,  dated 
88rd  January,  1868,  was  served  on  the  defendant.  The 
particulars  in  this  third  case  were  identical  with  those  in 
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^^^'  the  second.  The  case  wiw  tried  on  the  4th  of  Vehrautj^ 
b  pwio  when  the  apph'oant^s  attorney  objected  to  the  juf  iedicticm 
of  the  magistrates,  under  the  9th  section  of  the  Aet 
The  bench,  however,  overruled  the  objectioih  &a^  gi^ 
a  verdict  for  the  plaintiff  for  £^  16di,  Sihd  £1  2s.  costs. 
The  affidavit  also  vUtedi  thftt  if  the  plaintiiT  had  been 
compelled  ioiim  In  the  District  Court,  the  applicant 
had  ft  set-off  exceeding  the  plaintiflTs  claim. 

JBuiler  for  the  respondent.  It  is  contended  that  the 
9th  section  does  not  apply)  bdisaase  one  of  the  claims 
was  for  certain  unltt^uidated  damages,  and  the  other  wss 
for  an  ascertained  debt ;  the  one  being  wholly  uncon- 
nected, with  the  other.  There  is  no  dispute  as  to  the  law, 
but  the  question  is  its  application  to  the  present  case. 

SatomanSf  in  reply,  relied  on  Es  parte  Anderwn, 

Stbphkk,  G.  J.  Ew  pariB  And§r9on  appears  to  have 
carried  Ackroyd*^  case  further  than  the  facts  there  cover; 
but  on  full  consideration  it  will  be  seen,  that  although 
there  was  probably  two  or  more  contracts  in  Afkderson'i 
case,  they  were  not  contracts  of  a  distinct  nature,  or  uo- 
connected.  This  case,  therefore,  is  not  within  E4fparU 
Anderson,  and  the  rule  for  the  prohibition  must  there- 
fore be  discharged  with  costs.  The  enactment  should 
have  been  confined  in  terms  to  cases  of  indMiaiui 
aseumpeit,  or  debt  usually  so  called,  or  to  claims  ejuedem 
generis. 

HAaoRAVs,  J.  Ex  parte  Anderson  goes  far  enough. 
The  Act  is,  I  think,  limited  to  cases  of  contract. 

Chkbke,  J,  I  concur.  I  do  not  see  any  greater 
chance  of  multiplicity  of  actions  in  a  case  like  this 
than  in  the  case  of  several  promissory  notes. 

Itule  discharged. 
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Ex  parte  Rusdkm  (a).  ^"JJ*  ^• 

npHIS  was  an  application  to  set  aside  an  award  made      An  awud  of 
under  the  Grown  Lands  Occupation  Act  of  1861*  ^  "^fJmtion 
with  reference  to  a  boundary  line  between  the  runs  of  ^^  the 
Mr.  Ruuden  and   Messieurs  Lethbridge.    Jt  appeared  Ooeapation 
that  the  last  arbitrator  was  appointed  on  the  26th  of  ^toadiTOted 
October.  1867;  and  on  the  11th  December  the  arbi-  bomMUry  line 
trators.  Messieurs  Newton  and  Lamotte^  appointed  Mr.  nmZ^tated^ 
Wyndham  to  act  as  umpire.  On  the  7th  December,  Mr.  t^t  "  the  di- 
Lethbridge  enquired  at  the  Grown  Lands  Office  as  to  the  podtioD  of  the 
time  within  which  the  award  must  be  made,  and.  mis-  jonndw'y  l»n« 

Deiween  tiio 

conceiving  the  reply,  led  Mr.  Newton  to  suppose  that  Mid  tutiona, 
thirty  days  more  were  allowed  by  statute.    The  latter  ^  ^^IrM 
accordingly,  on  the  12th,  wrote  to  Mr.  Lamotte^  in  which  B  to  the 
he  says,  *^  Now,  as  to  the  time  Mr.  Lethbridge  thought  when  ite     ' 
it  requisite  that  we  should  hold  Gourt,  I  thought  it  was  b»nki  beconie 
too  early  for  both   parties.     Mr.  Lethbridge  was  afraid  m  foUowg:— 
the  time  was  limited  to  the  25th  instant,  so  sent  a  tele-  ^^ed  Rim 
gram  to  ascertain,  and  found  that  there  were  thirty  days  ioath  oMterly 
more  allowed  by  the  Act ;  and  as  Mr.  Rueden  had  told  erouingthe 
tne  tliat  'he  should  require  three  weeks  notice  to  get  hi^  gj^^  ^^^ 
witnesses,  Mr.  £.,  before  leaving  here,  was  very  anxious  the  ubie  lend 
to  have  the  day  named,  so,  if  convenient  for  you,  I  ^^UnTcf^the 
named  the  7th  January  next,  at  Bungera,  &c.    I  signed  Ko^  and 
the  summonses  for  that  day ;  but  if  it  should  incon-  f^^  ^.^ 
▼enience  you  at  all,  let  me  know,  fee.''    To  this  letter  leoond  water 
Mr.  Lamotie  replied  on  the  16th,  acknowledging  its  handbvanoE 
Tecdpt,  and  approving  of  the  day  mentioned.  b^*^^^ 

On   the  7th  January.  1868,  the  first  meeting  took  ^ongthat 

"^  table  laod  to  a 

rooky  and  im- 
paeiable  predpiee;  thenoe  to  another  rockj  and  impanable  preoipioe  aitaated  on  the 
ris^t  brandi  of  the  flortoa  Birer,  from  that  precipice  by  a  direct  lin^  to  the  precipice 
on  the  BorUm  Bitvt,  near  to  where  the  T.  run  joini  the  G.  roD,  aa  ihown  by  Mr.  8.'e 
chart."  Ko  chart  was  annexed  to  the  award.  M^ld,  on  motion  to  let  the  award  aaide, 
that  the  deocription  of  the  inteoded  boundary,  whether  read  in  oonneotion  with  the 
chart  Mid  to  be  referred  to  or  not  was  uncertain  ;  but  the  Court  sent  the  award  baok  to 
the  UDpirs  for  reoontiderationi  under  the  16th  section  of  the  Arbitration  Act  of  1867. 

(a)  Before  Stephm,  0.  J.,  Cheeke,  J.,  and  Taucrtty  J. 
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^^  place,  when  the  umpire  and  the  arbitrators  commenced 
fix  parte  gittiDg ;  and  these  three  attended  the  meetings,  which 
continued  till  the  16th  of  the  same  month.  These 
meetings  were  attended  by  Mr.  Ruulen^  his  attorney, 
and  his  witnesses,  and  no  objection  was  taken  to  the 
arbitration  proceeding.  The  arbitrators  disagreed,  and 
they  then  sent  various  documents,  maps,  and  also  their 
respective  opinions  to  the  umpire,  who  subsequently,  on 
the  Srd  February,  made  his  award.  It  was  sworn  by 
the  applicant,  that  in  a  conversation  with  him  the 
umpire  promised  to  see  the  land  before  making  his 
award.  But  the  umpire  stated  that  the  promise  was 
conditional  on  his  not  being  able  to  arrive  at  a  satia- 
fSutory  conclusion  without  doing  so,  and  that  from  the 
nature  of  the  evidence  he  considered  it  unnecessary. 

The  material  words  of  the  award,  after  reciting  that 
there  was  a  dispute  between  the  parties  as  to  the 
direction  and  position  of  a  boundary  line  between  the 
two  runs,  frcNU  a  tree  marked  B  on  Rtisden's  gap  to  the 
Horton  River,  where  its  banks  become  precipitous^  were 
as  follows  i^-*^  I  do  award  that  the  direction  and  position 
of  the  boundary  line  between  the  said  stations,  from  the 
said  tree  marked  R  on  Ru$dePk»  gap  to  the  Horton 
River,  where  its  banks  become  precipitous,  is  as  follows: 
From  the  tree  marked  R*in  Rusden*8  gap,  in  a  south- 
easterly direction,  crossing  the  Duck  Hole  Creek  on  to 
the  table  land  dividing  the  waters  of  the  Nogra  and 
Marie  Creek  from  Mr.  Ru8d§n*9  second  water  creek,  or 
right  hand  branch  of  the  Horton  River ;  thence  akog 
that  table  land  to  a  rocky  and  impassable  predpioe; 
thence  to  another  rocky  and  impassable  predpioe, 
situated  on  the  right  branch  of  the  Horton  River;  from 
that  precipice  by  a  direct  line  to  the  precipice  on  the 
Horton  River,  near  to  where  the  Tareela  run  joins  the 
Curangandi  run,  as  shown  by  Mr.  ^'harp's  chart.**  No 
chart  was  annexed  to  the  award.  The  aflBdavit  of  the 
applicant  stated  that  it  was  impossible  for  any  one  to 
understand  the  award  without  reference  to  the  chart 
But  three  witnesses,  and  one  of  the  respondents,  stated 
that  they  could  distinctly  recognise  ail  the  features 
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(a)  i5  Vw.,  Ko.  2.  {b)  9  DowL  437. 

(c)  ti  Yarn.  250«  Id)  4  Moore  148. 

(*j  4  Sop.  Ot  B.,  0.  L.  55.  (/)  pp.  275,  276. 
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referred  to  in  the  iward ;  and  that  the  description  con-        18^ 
tained  in  the  award  was  quite  intelligible,  and  conveyed      ^^P^ 
a  aufBciently  clear  definition  of  the  line  intended  to  be 
awarded,  to  enable  any  one  who  bad  visited  the  locality 
to  identify  them, 

Datley  in  support  of  the  application.  First,  the 
unipire  had  no  power  or  authority  to  enter  upon  the 
consideration  of  the  matter  of  the  arbitration,  or  to  make 
any  award  therein,  as  the  time  had  not  been  enlarged, 
and  the  sixty  days  allowed  by  the  8th  clause  of  the  9&tA 
section  of  the  Grown  Lands  Occupation  Act  (a)  had 
expired.  The  arbitrators  never  extended  the  time,  and 
tlie  devolution  of  their  authority  on  the  umpire  was 
inoperative,  and  his  sitting  with  them  was  irregular. 
One  arbitrator  cannot  delegate  his  authority  to  a  col- 
league, Little  v.  Newton  (6)  ;  so  that  the  sitting  of  the 
umpire  with  the  arbitrators  (whether  he  influenced  them, 
or  they  him)  was  illegal.  Their  sending  their  opinions 
\o  him  after  they  difiered,  as  was  done  here,  was  also 
illegal.  And  there  has  been  no  waiver  of  the  objection, 
as  neither  the  facts  nor  his  position  were  known  to  the 
applicant.  Secondly^  the  umpire  was  asked  to  see  the 
land,  and  promised  to  do  so ;  but  made  his  award  on  a 
map  only.  This  was  equivalent  to  the  refusal  to  hear  a 
witness ;  Earl  v.  Stacker  (c).  Pepper  v.  Gorham  (c/). 
Ex  parte  OgUvie  (e).  Thirdly,  the  award  is  uncertain. 
All  is  to  be  gathered  from  a  map  in  itself  inaccurate, 
net  annexed  to  the  award,  and  very  indefinite  if  it  was 
correct ;  Ruesell  on  Awards  (/). 

Sir  W*  Manning^  Q.  C,  showed  cause.  If  the  time  of 
the  arbitrators  had  in  fact  expired,  the  umpire's  time  bad 
begun,  and  their  sitting  with  him,  therefore,  was  a  mere 
inoperative  proceeding,  not  vitiating  the  award  ;  Beck 
V.  Sargent  (g).  And  what  objeciion  is  there  to  the 
arbitrators,  each  communicating  his  own  opinion  to  the 
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1868.  umpire  ?  But,  secondly,  the  arbitratora^  time  had  been 
EsptHe  in  efiect  extended.  Wrfting  was  not  necessary.  But 
BwsDwr.  ^jj^  letters  of  Newton^  of  the  32th  December,  and  the 
reply  of  Lamottey  of  the  16th,  amounted  to  an  extension. 
Thirdly,  there  was  a  waiver  of  the  objection.  Mr. 
Rusden  admits  that  he  was  willing  to  take  his  chance  of 
getting  a  decision  in  his  favour;  and  he  made  no  ob- 
jection to  the  umpire  sitting  with  the  arbitrators ;  /n  rs 
Hick  (a),  In  re  Jenkim  (ft),  Davison  v.  Gaunkii  (c), 
In  re  SaJkeld  (d).  Pourthly,  as  to  the  promise  to 
inspect  the  ground,  it  is  denied  by  the  umpire;  and  if 
made  at  all,  was  made  at  no  meeting,  but  loosely  in  a 
conversation,  and  was  not  binding.  Lastly,  there  is  no 
uncertainty  in  the  award.  The  description  is  intelligible, 
even  without  the  plan.  But  with  the  plan  (referred  to 
now  by  consent  of  both  parties),  it  is  clear  and  un* 
mistakable. 

Darky  in  reply.  The  appointment  for  the  7tb  of 
January  being  out  of  time,  and  being  by  the  arbitrators 
sitigly,  was  no  extension.  As  to  uncertainty,  the  map 
was  no  part  of  the  award ;  or  if  it  was,  the  award  was 
bad.  There  cannot  be  an  award  in  two  papers;  and 
the  boundaries  cannot  be  collected  **with  reasonable 
certainty/'  as  required  by  the  27th  section. 

Cur.  adv.  vuU. 

July  8,  SxcpHSKf  G.  J.9  now  delivered  the  judgment  of  the/ 

Court* 

We  have  considered  the  several  objections  taken  to 
the  award  in  this  matter,  and  our  opinion  on  them  is  as 
follows  :«— 

By  th^  Lands  Occupation  Act  of  1861,  section  SS, 
paragraph  8,  the  arbitrators  must  make  their  awards  in 
sixty  days ;  or  within  ^*  such  extended  time,  as  diall 
have  been  duly  appointed  by  them"  for  that  purpose*  It 
is  clear,  therefore,  that  the  arbitrators  have  not  in  any 
case  ninety  days,  under  this  enactment,  as  a  matter  of 
cour8e-*nor  any  time  whatever  beyond  the  sixty,  with- 

(a)  8  T*Uttt.  694.  (b)  1  Dowl.  N.  a  276. 

{e)  1  Dowl  K  S.  198.  {d)  12  A.  d:  £.  767. 
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out  a  definite  extension  by  them.  The  first  question  ^^^ 
here  is^  aeebrdingly,  whether  Messrs.  iVetc^/ofi  and  ^^Pf^ 
Lamatie  ever  did  duly  extend  the  original  time ;  and 
we  think  it  equally  clear,  that  neither  in  fact  nor  legal 
effect  did  they  so  extend  it.  For,  assuming  that  Mr. 
^ewi&ft^M  Appointment  of  a  day  for  the  hearing,  beyond 
the  period  of  sixty  days,  would  have  been  valid  for  that 
purpose  (sanctioned  as  it  was  within  the  sixty  days  by 
his  co-arbitrator),  if  accompanied  by  words  extending 
the  time  to  or  beyond  that  day— or  even  that  their  mere 
concurrence  in  that  appointment  might  operate  as  an 
extension  to  the  day  then  named,  if  it  were  with  that 
intent,  the  letters  relied  on  show  plainly  that  no  such  in- 
tention was  present  to  the  mind  of  either  arbitrator* 

The  sixty  days,  reckoned  frqm  the  date  of  the  second 
arbitrator's  nomination,  would  expire  on  the  S4th  or 
S6th  of  December.  Farther  time  however  being  neces- 
sary,  inquiry  was  made  by  Mr.  Lethbridge  at  the  Crown 
Lands  Office  on  the  7th  ;  and  an  utter  misconception  of 
the  reply  led  Mr.  Newton  to  suppose  that  thirty  days 
more  were  allowed  by  the  statute.  He  therefore  on  the 
12th  December,  under  this  misconception,  writes  word 
to  Mr..  Lamotte  that  he  had  fixed  the  7th  January,  sub- 
ject to  the  latter^s  approval ;  and,  on  the  16th  December, 
Mr.  Lamotte  appears  to  have  an&wered  approving  of 
that  day.  Here  obviously  there  was  no  joint  act,  ap- 
pointing even  the  first  day  of  hearing.  It.  may  be  that 
joint  action  was  unnecessary,  either  for  that  purpose  or 
for  extending  the  time— although  we  must  not  be  under- 
stood as  giving  any  opinion  to  that  effect— -or  that  all 
objection  to  the  first  sitting  was  waived,  so  far  as  the 
irregularity  in  its  appointment  was  concerned,  by  Rus^ 
den's  acquiescence  with  knowledge  of  that  irregularity. 
But  where  can  we  discover  any  extending  of  the  time, 
either  in  act  or  intent,  by  the  arbitrators,  to  that  day  ? 
It  is  certain,  that,  except  by  the  act  itself  of  adjourning 
from  day  to  day,  they  never  did  extend  the  time.  And, 
if  acting  as  such  will  alone  amount  to  an  extension, 
arbitrators  need  not  go  through  the  additional  form  in 
any  case.    Such  a  position  obviously  cannot  be  main- 
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^^^        tained.     Messrs.  Neivton  and  Lamotte  thought  that  the 
Ex  parte      statute  itself  gave  them  ninety  days ;  and  therefore  that 
an  extension  for  that  time  was  unnecessary. 

On  the  other  hand,  no  question  of  waiver  on  this 

point  (assuming  that  waiver  wouM  cure  the  defect)  can 

arise ;  .for  there  is  no  evidence,  and  scarcely  a  suggestion,. 

^  that  Mr.  Rusden  knew  how  the  facts  stood  as  to  the 

prolonged  time.  There  may  have  been  an  extension,  for 
anything  that  he  could  tell ;  and  he  has  sworn,  that  be 
attended  the  meetings  in  the  full  belief  of  their  validity, 
and  that  the  award  when  made  would  be  enforceable  by 
law. 

But,  although  on  and  after  the  7th  January  the  arbi* 
trators  ceased  to  have  any  authority,  that  of  the  umpire 
had  by  their  default  commenced.  See  the  section  and 
paragraph  of  the  Act  of  1861  ali*eady  cited,  and  section 
7  of  the  Arbitration  Act,  31  Vic,  No.  15.  And,  as 
that  gentleman  attended  the  meetings  and  heard  the 
evidence  given,  in  a  view  to  his  own  ultimate  decision  of 
the  case  should  the  arbitrators  disagree,  or  otherwise 
fail  to  make  an  award,  he  was  in  a  position  legitimately 
to  decide  it  on  the  happening  of  that  contingency.  It  is 
true,  that  Mr.  fVyndham  did  not  on  those  occasions  ,sit 
in  the  assumed  character  of  an  umpire ; — not,  at  least, 
as  one  then  clothed  with  authority  as  such.  But  he  sat 
there  with  the  assent  confessedly  of  all  parties,  in  order 
that  he  mighft-  eventually  exercise  that  authority,  should 
the  necessity  for  his  so  doing  arise.  This  being  the  case, 
we  do  not  see  how  the  award  finally  made  by  him  can 
be  impeached,  because  of  his  having  unconsciously  pos> 
sessed  the  power  thus  exercised,  at  so  much  earlier  a 
period.  It  must  be  conceded,  thai  there  is  a  vast  differ- 
ence between  taking  part  in  a  judicial  investigation,  with 
all  the  sense  of  responsiblity  which  it  involves,  and  the 
passing  attention  of  a  mere  listener,  to  proceedings  in 
which  he  feels  no  deep  interest.  Here,  however,  Mr. 
Wyndham  sat  avowedly  for  a  judicial  purpose— to 
qualify  himself  for  determining,  in  a  i^ertain  event,  the 
question  at  issue  between  the  parties ;  and  both  of  them 
well  knew,  that  such  was  his  object.  Whether,  therefore, 
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at  those  times,  his  position  was  that  only  which  he  and  ^^^* 
they  alike  supposed  it  to  have  been,  or  was  that  of  an  Kz  parte 
umpire  excludvely  seized  of  the  case,  he  sat  legitimately 
on  it ;  and  could  not  have  been  compelled,  by  either 
litigant,  to  hear  the  witnesses  again— or,  perhaps,  in  any 
other  way,  unless  on  some  special  ground,  to  re-open  the 
matter. 

But  it  is  objected,  that,  if  Wyndham  was  then  the 
sole  arbitrator,  he  ought  to  have  sat  and  acted  alone ; 
and  secondly,  that,  in  receiving  from  the  defunct  arbi« 
trators  a  statement  of  their  views,  on  one  or  the  other  of 
which  his  award  must  be  presumed  to  have  been 
founded,  he  has  permitted  his  judgment  to  be  illegally 
influenced.  These  objections  are  less  easily  disposed  of; 
but,  on  the  whole,  we  think  that  the  award  is  not  invali* 
dated  by  them.  As  to  the  first,  the  case  of  Beck  v. 
Sargent  (a)  is  an  authority  against  it.  Messrs.  Newton 
and  Lamotte^  doubtless  were,  in  legal  contemplation, 
after  the  S5th  of  December,  strangers  in  the  matter. 
Their  presence,  consequently,  or  at  all  events  their  in- 
terference in  any  way,  could  only  be  justified  by  waiver 
of  the  objection  ;  t.e.,  by  the  consent  of  both  parties  to 
the  reference,  given  with  knowledge  of  the  fact,  on 
which  the  termination  of  the  authority  of  the  two  arbi* 
trators  was  founded.  And  of  that  knowledge,  as  already 
noticed,  there  is  against  the  party  objecting  no  sufficient 
(if  any)  evidence.  On  the  other  hand,  when  we  look  at 
the  circumstances,  the  objection  itself — as  far  as  the  con* 
joint  sittings  are  concerned — becomes  a  formal  one 
merely.  The  intruding  arbitrators,  so  to  call  them,  were 
really  not  stran|;ers,  but  were  nominees  of  the  litigants 
respectively ;  and  the  umpire,  although  sitting  with 
them,  is  not  shown  to  have  acted  otherwise  than  inde* 
pendently  of  both.  He  was  there,  indeed,  for  the  very 
purpose  of  exercising  an  independent  judgment ;  since, 
in  the  then  supposed  state  of  things,  he  was  only  to  act 
in  case  of  the  two  differing  in  opinion. 

This  is,  substantially,  an  answer  equally  to  the  second 
objection.    That  difference  in  opinion  having  occurred, 

(«)  4  Taunt.  232. 
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tW.  each  arbitrator  simply  sent  to  Mr.  Wyndkam  a  state- 
Sx  parte  meat,  in  exjdanation  of  the  grounds  of  their  difi^rence. 
We  do  not  perceive  that  such  a  proceeding,  in  the 
nature  of  things,  is  objectionable.  On  the  contrary,  if 
we  regard  the  persons  as  arbitrators,  or  persons  who 
have  acted  in  that  capacity  in  the  particular  case,  but 
whose  time  has  expired,  or  whose  differences  are  final, 
the  proceeding  would  rather  seem  to  be  a  de'sirnble  one. 
The  real  objection  here  is,  that  Messrs.  Newton  and 
LamoUe  never  heard  the  case  (that  is  to  say,  strictly  and 
legally),  as  arbitrators.  But  the  character  of  the  prtH 
ceeding  is  the  same.  Two  individuals,  nominees  of  the 
disputants,  transmit  by  mutual  concert  opposing  views 
to  a  sole  arbitrator,  for  his  consideration.  If  this  was 
"with  the  assent  of  the  principals,  as  we  are  disposed  to 
believe  in  this  case,  all  objection  is  of  course  at  aq  end* 
If  against  the  wish  of  either,  the  fact  should  have  been 
stated  on  oath,  and  not  left  for  suggestion,  or  conjecture. 
And  if  both  were  ignorant  of  the  transmission,  and  so 
neither  assented,  it  would  be  difficult  to  hold  that  either 
could  be  prejudiced.  We  say  this,  on  the  assumption 
that  the  umpire  was  no  party  to  the  proceedings,  pth^r* 
wise  than  by  perusing  the  two  papers  and  considering 
their  conflicting  views ;  and  that,  should  be  appear  to 
have  adopted  one  of  those  views  (on  which  point  wc  have 
in  this  case  no  evidence),  his  conclusion  has  nevertheless 
not  been  merely  that  of  another,  but  is  the  result  of  his 
own  independent  judgmei^,  after  such  consideration. 

As  to  the  objection,  that  Mr.  Wyndhnm  undertook  tp 
visit  the  tract  of  land  in  dispute,  and  not  to  adjudicate 
until  he  had  done  so,  it  is  sufficient  to  say  that — as  in 
£f<r  parte  QgUvie  (a)— the  allegation  is  substantially 
denied.  Mr.  IVyndham  admits  that,  in  a  conversation 
with  Mr.  Rusdetif  a  request  to  that  effect  was  preferred; 
but  he  says,  that  the  only  promise  made  was  to  visit  the' 
station  if  necessary,  and  that  he  considered  no  such 
necessity  to  exist.  Common  experience  shows,  that  mis- 
takes  as  to  what  passes  in  conversation,  especially  where 

(«)  4  Snp.  Ct.  B.,  0.  L.  51. 
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it  is  either  a  hasty  one  or  much  prolonged,  or  it  has        13^8. 
taken  place  in  the  street,  or  casuallyi  are  of  frequent      Bx  pwrte 
occurrence ;  and  we  cannot  refuse  to  accept  a  disclaimen      '^^'^^^ 
which  is  here  deliberately  made  by  an   uninterested 
person— an  umpire  selected  by  the  nominees  of  both 
litigants,  and  therefore  deemed  trustworthy  by  both. 

The  appointment  of  Mr.  Wyndham  in  that  capacity 
is  dated  the  11th  December.  If,  therefore,  we  reckon 
his  time  as  commencing  from  or  on  that  day,  according 
to  the  terms  of  the  Lands  Occupation  Act  (paragraph  8 
of  section  88),  the  60  days  allowed  would  expire  on  the 
9th  or  8th  of  February.  Now  the  award  was  made  by 
him  on  the  8rd  of  that  month.  It  was,  consequently, 
within  the  time  prescribed. 

One  objection  to  it,  however,  has  still  to  be  disposed 
of ;  and  we  think  it  fatal  to  the  adjudication  as  it  now 
stands.  The  description  of  the  intended  boundary, 
whether  read  in  connection  with  the  chart  said  to  be 
referred  to  or  not,  appears  to  us  to  be  too  uncertain. 
We  do  not  forget  the  statements  on  this  head,  which 
were  relied  on  in  its  support ;  but,  having  carefully  con- 
sidered the  question  for  ourselves,  with  every  desire  to 
uphold  the  description,  from  our  knowledge  of  the  diffi- 
culties which  lie  in  the  way  of  absolute  precision,  we 
are  unable  to  say  that  it  defines  the  proposed  line  with 
reasonable  certainty.  It  is  not  our  intention,  however, 
to  defeat  the  reference  on  account  of  this  defect ;  but 
availing  ourselves  of  the  power  conferred  on  us,  happily 
for  those  who  desire  to  sustain  these  instruments,  by 
section  16  of  the  new  Arbitration  Statute,  we  shall  send 
the  award  back  to  the  umpire  for  his  reconsideration. 
We  do  accordingly,  in  the  words  of  that  section,  hereby 
remit  the  said  award— so  far  as  relates  to  the  description 
of  the  boundary,  for  the  umpire^s  reconsideration  and 
redetermination.  Each  party  will  bear  his  own  costs 
of  the  present  application. 

We  conceive  that  there  would  be  less  difficulty  in 
matters  of  this  kind,  if  the  provisions  of  sections  S4  and 
25  of  the  Occupation  Act  were  followed  ;  or,  where  cir» 
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1868.  cutnstances  make  this  impracticable  or  undesirable,  if  a 
Kx  purto  map  or  plan  of  the  land  meant  to  be  designated,  showing 
the  boundaries  by  visible  lines,  were  always  annexed  to 
the  award,  or  so  identified  and  referred  to  in  it,  as  to  be 
ascertainable  beyond  doubt  by  evidence.  This  course  is 
frequently  adopted  by  conveyancers,  and  generally  (as 
we  understand)  in  more  than  one  public  Land  Titles 
office.  In  the  present  case  a  map  is  referred  to  as^  Mr. 
Sharp*9  chart ;  but  no  certain  identification  of  it  is 
given.  Supposing  this  objection  removed,  however,  as 
possibly  it  could  be  (on  the  assumption  that  there  is 
only  one  such  chart),  the  reference  itself  is  merely  to  one 
small  portion  of  the  described  boundary. 

Darley  enquired  whether  their  Honors  would  suggest 
that  the  umpire  ought  to  see  the  land. 

Their  Honors  thought  it  desirable  that  he  should  do 
so,  and  that  an  intimation  of  their  opinion  to  that  effect 
might  be  gathered  from  the  judgment,  but  declined  to 
otkr  any  more  positive  suggestion. 
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Solomon  againat  Glbadall. 

"pkECLARATION  on  an  overdue  promissory  note,      T.  irade  a 
-^^     dated  14th  October,  1867,  for  jPSS,  four  months  notTwith'^be 
after  date,   made  by  Durand   Trotter,  in   favour  of  ^{,i^"*h6 
plaintiff  or  order,  and  indorsed  by  the  plaintiff  to  the  then  proeared 
defendant  who  indorsed  to  one  Symondj  who  indorsed  to  foiSnt  to  in-' 
plaintiff.     A  verment  by  the  plaintiff,  that  the  note  was  ^lon«  the  in- 
so  indorsed  by  him  to  the  defendant,  and  by  the  defen-  incomplete  for 
dant  indorsed  to  Symond,  with  the  consent  of  all  parties  Jjjj'*^*^"^ 
to  the  note,  and  without  consideration  for  either  of  such  auretiee,  the 
indorsements,  and  in  order  that  the  same  might  be  made  b^^f^^i^t 
negotiable,  and  negotiated  by  tlie  plaintiff  only,  and  indonerofthe 
might  be  indorsed  by  the  defendant  to  Symond^  and  by  puLuffh^ing 
Symond  to  the  plaintiff,  for  the  purpose  of  the  defendant  ^°  ^^^  ^J 
and  Symond  thereby  becoming  sureties  as  such  mdorsers  note  refoted, 
for  the  payment  of  the  note  by  the  maker  to  the  plaintiff.  J^JJ^^jJ^^JJ^ 
Averment  of  indorsement  by  the  defendant  to  Symond,  labttatntod  for 
and  by  the  latter  to  the  plaintiff^  for  the  purpose  afore-  T*Uifr?iI^'* 
said,  and  as  such  sureties,  and  for  the  aiccommodation  of  took  it  away, 

.      *      ,  J   .u  1  -J       and  brought  it 

the  maker ;  and  there  was  never  any  value  or  conside-  back  to  the 
ration  for  the  indorsement  or  payment  of  the  note  by  the  P^"»*»ff  ^'^^^ 

.  o.  8  name* 

plaintiff  to  the  defendant,  or  for  the  indorsement  or  pay-  atnick  out,  and 
ment  of  the  same  by  the  plaintiff  to  Symond.  Averment  g^addS^-S^^a 
of  presentment,  dishonour,  and  notice.  name  following 

^  that  of  the 

Pleas — 1.  Non-presentment;  2.  on  equitable  grounds,  <**^*'**l*?*'.^ 

L   .      i_         1.     J  r     J      .   •    J         J  xv  ^    The  plaintiff 

that  when  the  defendant  indorsed  the  note  as  surety,  as  then  disconn- 
in  the  declaration  mentioned,  one  Charles  Browne  had  ^.  ^^^.  '^?^ 

1     •    1         1     1  It  fiUiDg  in  his 

previously  indorsed  the  note  as  surety,  and  the  defen-  own  name  aa 
dant  upon  the  faith  and  strength  of  the  said  Brotcne  S^'^ant  did 
having  so  indorsed  the  note  as  surety,  agreed  to  indorse  >^ot  consent 
the  same  without  consideration,  in  order  that  the  note  the  erasare  of  * 
mieht  be  made  negotiable ;  and  that  after  the  defendant  ?;  ■  °*?*:  ,. 

^  o  »  ^  Jffeld,  that  the 

had  so  indorsed  as  such  surety,  the  plaintiff  and  Trotter  defendant  was 
released  Bfowne  from   his  obligation   as  surety,  and  pUbtiff^on^hfa 

indoraemeut. 
SenUley  that  B.  was  atOl  liable  to  the  defendant  aa  co-saretj,  but  nut  on  the  initrn- 
ment. 

B— 7 
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^^^^'  struck  out  his  oame  as  such  surety  from  the  note  witb- 
SoLOMON  out  the  consent  or  knowledge  of  the  defendant ;  and  the 
GixASALu  defendant  did  not  at  any  time  agree  to  indorse  the  note 
so  altered  to  Symondj  tot  the  purpose  of  its  being  made 
negotiable,  as  alleged  in  the  declaration.  Issue  thercoo. 
At  the  trial  before  Fauceit^  J.,  at  the  May  sittings,  the 
facts  proved  were,  that  one  Traiter  made  the  promissoiy 
note  in  question' with  the  payee^s  name  in  blank.  He  then 
procured  Browne  and  the  defendant  {Gleadall)  toindorM 
the  instrument  thus  incomplete,  for  his  the  maker's 
accommodation — Gleadall  being  the  last  indorser  of  the 
two.  The  plaintiff  was  asked  by  TVoMar  to  cash  the 
note,  but  refused,  unless  some  other  name  was  substi- 
tuted for  that  of  Browne.  Troiter  thereupon  took  away 
the  note,  and  brought  it  back  to  the  plaintiff  with 
Brawne*e  name  struck  out,  and  the  name  of  one  Symond 
substituted— -iSjymoncfa  name  following  that  of  the  defen- 
dant. The  plaintiff  then  discounted  the  note,  filling  in 
his  own  name  as  payee.  The  defendants  case  was  that 
he  indorsed  the  note  as  surety  with  Browne^  whose  name 
was  on  the  note  when  his  indorsement  was  asked,  and 
that  their  indorsements  were  for  Troiiere  accommo- 
dation, and  that  he  did  not  ccMisent  to  the  erasure  of 
Browne* e  name,  or  know  that  it  had  been  erased  until  he 
was  called  on  to  pay  the  note  after  its  dishonor.  The 
defendant  contended,  therefore,  that  he  was  discharged 
from  all  liability  on  the  instrument.  His  Honor  directed 
the  jury  that  they  must  be  satisfied  that  the  defendant 
agreed  with  the  plaintiff  to  become  oo  surety  with 
Browne^  before  they  could  find  in  favour  of  the  defim- 
dant^s  equitable  plea.  The  jury  having  returned  a 
verdict  for  the  plaintiff. 


Jobs  11.  fFimfeyer,  for  the  defendant,  obtained  a  rule  itsst  for 

a  new  trial,  on  the  ground  that  the  plaintiff,  by  causing 
Browne's  name  to  be  struck  oat,  released  the  defendant 
from  bis  responsibility. 

#aas  SO.  Sahmofu  showed  cause  (a).    The  rule  is  granted  on 

certain  supposed  facts  which  do  not  exist.    The  defim* 

(•)  Before  Sttpkm^  C.  J.»  Kmrfnm^  J.,  and  jAnmiM;  J. 
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dant  altogether  failed  to  prove  his  equitable  plea.  There  ^^^^» 
was  nothing  to  show  that  **  the  plaintiff  and  Trotter  Solomon 
released  Browne  from  his  obligation  as  surety/' .  The  glbZdaliu 
plaintiff  never  accepted  Brmone  as  a  surety.  He  refused 
to  discount  the  note  on  the  security  of  Browne^B  name. 
The  plaintiflf  is  the  bona  fide  holder  for  value,  and 
entitled  to  recover.  Where  a  defendant  in  1840  gav^ 
S.^  for  value,  his  acceptance  in  blank  on  a  5s.  stamp, 
which  bore  date,  6th  March,  1835,  SAxi  1852,  and  as 
the  jury  found,  not  within  a  reasonable  time,  filled  in 
his  own  name  as  drawer  for  i^SOO,  at  five  months ;  and 
it  was  held  that  the  plaintiff  being  an  innocent  indorsee 
for  value  was  entitled  to  recover;  Montague  v.  P^r- 
kins  (a).  [Hargrave^  J.  The  plaintiff  took  the  note 
with  the  alteration  on  it,  and,  therefore,  with  a  mark  of 
suspicion  on  its  face  which  ought,  *<  says  Mr.  Justice 
Bylee  (6),  **  to  have  induced  him  either  to  refuse  it,  or 
to  require  evidence  of  the  circumstances  under  which 
the  alteration  was  made.*^  Here  the  name  being  struck 
out,  is  it  not  sufficient  notice  to  the  plaintiff  P]  Mr. 
ChUiy  says  (c),  **  it  is  always  in  the  power  of  the  holder 
to  strike  out  indorsements  subsequent  to  that  of  the 
payee,  or  any  other  which  has  been  made  in  blank.  He 
thereby  diminishes,  indeed,  the  burden  of  proof,  but  the 
worth,  also,  of  his  security.'*  The  holder  may  claim  as 
indorsee  of  the  first  indorser,  and  strike  out  all  the  intei^ 
mediate  indorsements ;  Bylee  (d).  And  in  Mayer  v. 
Jodie  (e)j  where  an  indorsement  not  stated  in  the  decla- 
ration, but  remaining  on  a  bill,  was  not  proved  when  the 
plaintifiTs  case  was  closed.  Lord  Denman^  after  motion 
for  nonsuit  on  account  of  such  defect  of  proof,  allowed 
the  bill  to  be  handed  back  to  the  plaintiff,  and  the 
indorsement  to  be  struck  out.  [Hargra^ey  J.  Why 
may  not  this  defendant  say,  **This  is  not  the  instrument 
which  I  indorsed  V"  (/)].  It  is  submitted  that  the  de- 
fendant gave  this  instrument  with  his  name  upon  it  to 
TrotteTy  as  his  unlimited  agent,  to  raise  money  upon  it, 
and  that  the  case  is  within  Montague  v.  Perkine  (a). 

(a)  22  L  J.  C.  P.  187.         (*)  Ob.  24.        {c)  p.  171. 
\a)  p.  181,  citing  Coekt  r.  Barradaie.        {e)  I  Moo.  A  R.  247. 
(/)  See  B^let,  p.  283,  citing  Eemmhi^  v.  Tretiery. 
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ig<^*  Striking  out  an  indorsement  is  not  a  material  alteration, 
QoumcsK  lo  as  to  avoid  the  instrument ;  Fahrdough  r.  Pavia'{a). 
Qui^ALL.  [Bargrav€f  J.  That  case  shows  that  the  indorser,  wboie 
niEime  is  struck  out,  is  discharged  from  liability  on  the 
instrument.]  Chaters  v.  Bell  (ft)  shows  that  In  an 
action  against  an  indorser,  where  there  are  several  in* 
dorsements  between  the  payee^s  indorsement  and  the  de- 
fendants, it  is  not  necessary  to  state  in  the  deelaiatibo 
or  to  prove  these  ind<NMments ;  it  is  sufficient  to  aOege 
that  the  payee  indorsed  to  the  defendant  (o).  In  CKaien 
V.  Bell  no  indorsement*  were  struck  out.  Here^  the 
promissory  note  did  not  exist  when  Brotene^S'  name  was 
struck  out*  UntU  the  payeeVname  was  filled  in,  it  was 
altogether  an  inchoate  instrument.  It  might  be  ade- 
fenceif  the  {daintifF  had  taken  this  note  with  Brmpne'9 
name  on  it,  and  afterwards  struck  it  out.  It  is  also  con- 
tended that  the  liability  of  the  person,  whose  name  it 
*  struck  out  to  third  parties  is  not  aflRscted.  When  A, 
sues  B.f  and  stoikes  out  the  indorsement  of  C,  any 
remedy  of  B:  against  C.  still  remains.  In  Theed  v, 
Looett  (d),  when  a  note  was-  delivered  in  at'  itist  priut^ 
the  plaintiff's  name  was  upon  it,  and  the  Chief  Justice 
permitted  it  to  be  struck  out- in  Court,  it  only  being  an 
indorsement  in  blank. 

Windeyer  contra:  The  defendants  poUtion  wasma* 
terially  afflicted  by  the  striking  out  of  jB^iofmeVinaie; 
for  his  remedy  over  against  Broum^  was^hereby-  lost;  A 
man  might  b«^  willing  to  become  responsible  for  a  third 
person,  if  he  knew  thkt  his  name  followed  that  of  aveiy 
wealthy  man.  [Siephetif  G.  J.  The  question  is  whether, 
by  7Vo//er  striking '  out  j9fo«;fie*«  name,  the  latter  was^ 
discharged  as  between  ^him  and  the  defendant^  although 
he  was  discharged  as  between  him  and  the  plaintiff.  Is 
Browne  released  as  regards  the  defendant  by  what  has 
been  done  P]  -■  It  is  submitted  that^rotime  is  altogetiier 
released.     For  the  striking,  out  any  indorsement'  by 

(«)  9  Ezeh.  eS5.  {4)  4  Bsp^SlQ. 

{c)  See  per  Barley,  J.,  in  mUumsonr.  Johmtm,  2  D.  a  «.  2SS. 

(d)  2  Sir.  U08. 
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design  diieharges  the  indoner;  -Byles  (a)^  A  plaintiff  1868. 
M  only  i^Hitled  to  strike  out  the  namef  of  indoraees,  SouiMotr 
where,  by  ao  doing,  be  does  not  comproraise  the  rights  Q^^Ji^^'r 
of  any  other  person  than  himself,  as  was  the  case  in 
Mitifer  V.  Jadis  («),  and  ^SmUh  v.  Clark  (o).  In  Wal- 
wpn  V.  Si.  Quintin  (d),  Eyre^  0.  J.,  says,  *^  It  is  every 
days  practice  for  a  dishonoured  bill  to  be  thrown  back 
upon  the  first  indorser ;  each  indprser  taking  back  from 
his  immediate  indorser  what  he  has  p^id  on  account  of 
the  bin,  and  at  the  same  time  delivering  up  the  vbill  to 
him,  and  the  latter  again  throwing  it  back  on  his  im- 
mediate indorser,  till  it  at  last  arrives  at  the  first 
indorser.  Theif  may  arrange  the  matter  among  them- 
selves, and  any  one  indorser  may  sue  the  acceptor  or 
drawer  instead  of  the  preceding  indorsers,  striking  out 
all  the  names  upon  the  bill  below  his  own^^  («).  A 
debtee^s  discharge  of  one  joint  and  several  debtor  is  a 
discharge  of  all ;  Nicholson  v.  ReveU  (/).  If  the  defen- 
dant now  sued  Browne  for  contribution,  the  latter  can 
say  ^*  you  did  not  pay  this  money  for  me,  for  I  was  dis- 
pharged/^  Lawton  v.  Peat  (g)^  Pooley  v.  Harradine{h)^ 
Watts  V.  Shuttleworth  (t),  and  Craythorne  v.  Swin- 
burne (k)  were  cited  (I). 

Stephen,  C.  J.  I  am  of  opinion  that  the  verdict 
must  stand.  It  would  be  most  unjust,  if  Browne  were 
discharged,  as  it  was  arranged  between  Browne^  the  de- 
fendant, and  Trotter^  that  the  defendant  should  have 
the  security  of  Browne  as  indorser.  But  I  am  of 
opinion  that  Browne  did  not  becon>e  discharged,  except 
■a  against  the  plaintiiF.  And  this  being  so,  the  defendant 
is -not  injured,  and,  therefore,  his  defence  fails.  What- 
ever rights  the  defendant  had  against  Browne^  when 
they  mutually  became  parties  to  the  instrument,  he  has 
now.  The  equitable  plea  was  not  proved,  because  the 
plaintiff  did  not  release  Browne^  as  is  there  alleged. 

(•)  p.  181.  (h)  i  Moo.  &  R.  247. 

\c)  1  Teake  296.  (d)  1  B.  <fe  P.  6d2. 

(#)  See  AnoD.,  12  Mod.  845.  (/)  4  A.  A  G.  633. 

(g)  2  Camp.  185.  (A)  7  E.  ft  E  431 ;  26  L.  J.  Q.  B.  156. 

(0  5  H.  ft  N.  285.  Oc)  14  Vet.  166. 

(/)  See  atwy  on  BilU  250 ;  Chitty  408. 
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_J-?!!?1_  Haii0bavb,  J.  This  Court  ought  not  to  interfere,  or 
SoLoxoK  impede  the  negotiability  of  mercantile  securities  or 
Glbadall.  instruments,  except-  upon  y&ty  clear  authority.  The 
cases  relating  to  alterations,  refer  to  alterations  appearing 
^*  on  the  face  ^  of  the  instrument.  The  striking  out  the 
name  of  an  indorser  does  not  seem  to  be  sueh  an  alte^ 
ration.  Every  indorser  of  a  promissory  note  is  liable  as 
a  new  drawer,  and  is  liable  to  every  succeeding  holder 
in  default  of  payment  by  the  drawee.  But  this  u  no 
question  of  co-suretyship  as  against  the  plaintiffl  It 
seems  to  me  that,  either  way,  this  defence  must  faiL 
Nothing  but  the  indorsement  was  struck  out ;  and  that 
was  done  without  the  knowledge  of  either  Browne  or 
GleadalL  I  cannot  see,  therefore,  how  GleadaWa  right 
against  Browne  is  affected.  Such  right  cannot  be 
affected  by  what  was  done  by  TroUer^  without  his  or 
Browne*s  consent ;  or,  if  it  can  be  so  affected  by  what 
has  been  so  done,  GleadaU  has  no  reason  to  complain  of 
the  legal  consequences  of  his  own  conduct.  Moreover, 
if  Browne's  liability  to  GleadaU  on  this  instrument  was 
extinguished  by  this  erasure  of  his  name,  he  would  still 
be  liable  to  GleadaU  on  his  alleged  agreement  with 
Qleadally  who  was  in  no  way  cognisant  of  that  erasure; 
that  is,  on  their  contract  with  each  other,  deAora  the 
instrument.  I  decide  nothing  on  these  pleadings  as  to 
GleadalVa  right  of  action  against  Browne  or  TrMer. 

Faucett,  J.  Browne  was  never  liable  to  the  plaintiffl 
The  evidence  showed  that  Browne  was  never  accepted 
by  the  plaintiff  as  a  security,  and,  therefore,  could  not 
be  released  by  the  plaintiff.  This  was  an  incomplete 
instrument  when  Browne*e  name  was  on  it.  I  do  not 
see  also  what  the  plaintiff  had  to  do  with  this  erasure* 
The  evidence  altogether  failed  to  support  the  plea  oo 
this  point.  I  do  not  think  the  defendant  has  any  right 
on  this  instrument  against  Browne;  but  he  may  still 
not  be  without  remedy  against  him. 

Rule  discharged. 
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T|ETINUE  for  goods.  Pleae— 1.  Not  guilty;  2,  Not  ^Fr"^^^ 
*^     poeseflsed ;    S.   That  before,  fto.,  the  defendant!  torfield,  an  in- 
were  the  owners  of  the  said  goods,   and,  being  snob,  |^'J"^i||j!f* 
bargained  and  sold  them  to  a  certain  WUwn^  trading  at  r.  and  8,,  ww 
Tenterfield,  for  a  certain  price,  and  upon  certain  teroM  of  ||^  baji^g 
oredit  then  agreed  upon  between  them,  and  that  WiUon  |^ods  from 
bought  the  goods  upon  these  terms ;  and  that  defendants  ^  agent  for 
upon  and  by  yirtue  of  the  bargain  and  sale,  shipped  the  ^^  potwds, 
goods  on  board  a  Tessel,  to  be  carried  therein  to  Grafton,  them  for  Um 
and  there  delivered  to  one  Oare,  and  by  him  to  be  for-  ?u!!I!^*' !l 

'  *  OM  own  fiMDCn 

warded  for  delivery  to  Wilmm^  at  Tenterfield.     Aver-  H6,sooord- 
ment,  that  the  goods  were  so  carried  and  delivered  to  ^^  lotS^ 
Oore,  and  that  while  the  goods  remained  and  were  in  ^T?"'^''?    .* 
Care's  possession,  and  before  delivery  to  FTt^sott,  and  tm  ordw  irom' 
beibre  payment  of  the  price,  the  defendants  6rBt  learnt,  ^^^^^ 
wm  the  fiMSt  was,  that  WiUan  waa  in  -  insolvent  cireum-  kooAb^  ad- 

dreated  a 
letter  to  tlie 
defeodanti,  reqaesting  them  to  eend  them  hy  a  specified  Teeiel,  on  bis  aoeonnt,  to 
Lawrence  (a  towmhip  on  the  0,  riTer,  at  whieii  the  water  eaniage  to  T,  ende)«  to  the 
care  of  O.,  with  oertaiQ  goods  for  other  persons  ordered  at  the  same  time.  The  Tsrioas 
parcels  of  goods  were  to  be  marked  with  eertain  initials,  as  indioated  io  the  letter  The 
defcndanta  knew  that  other  persons  than  T.  were  the  owners  of  (or  at  least  inter^ted 
in)  the  goods ;  and  they  knew  that  Lawrence  was  not  their  final  destination.  Ou  the 
same  day,  W.  wrote  to  (7.,  that  he  had  ordered  goods  for  the  plaintiffs  and  others,  and 
Io  take  their  instmetions  as  to  forwardins  them  to  their  destinations ;  and  on  the  same 
daj,  V.  wrote  to  the  plaintiffs  that  he  had  so  instmeted  O.,  and  had  sent  their  order 
lor  the  goods  to  Sydney  (not  mentioning  to  what  bonse)  for  ezecntioii.  On  the  ISth 
Hovemlwr  the  goods  were  shipped,  and  tha  defendants  wrote  to  (?.,  advising  him  of 
aneb  shipment,  *'as  per  accompanying  list,  on  account  of  JT.,**  adding,  '*  pleasot  forward 
ffoods  OB,  as  per  instructions  sent  yon  by  W."  And,  on  the  S4th,  the  goods  haYiog 
Eeen  landed  at  Lawrence,  G.  apnnsed  the  plaintiffs  of  their  arriTal,  and  that  they 
awaited  their  orders.  (Some  dars  nefore,  plaintiffs  had  ^ven  W.  their  promissory  note, 
fkted  the  16th,  for  the  pica  or  the  goods,  with  oommimion  and  other  charges  added ; 
and,  on  the  Sflitb,  upon  information  that  VF.  had  stopped  psyment,  defendants  seised 
the  goods  in  G.'t  hands.  G.  was  a  wharfinger,  and  accustomed  to  store  goods  intended 
for  the  interior ;  tsking  instructions  from  the  consignees,  respectively,  as  to  the  place 
and  mode  of  transmission  ;  and  he  knew,  by  the  marks  on  the  packages,  who  weie  the 
owners  ;  but  his  eontraot  was  with  )^.,  charging  a  fixed  sum  for  storage  and  wharfage 
combined.  The  freight  to  Lawrence  was  paid  bj  W.,  and  he  was  debited  in  the  defen- 
dants' books ;  but  a  deduction  was  made  from  the  apparent  prices,  in  ir.'#  fsTonr,  in 
•raiy  ease  where  the  goods  bore  marks  other  than  his  own.  He  ^f  the  dafendants 
bUb  ht  the  amcnnt  of  bis  purehase,  indiscriminatsly ;  and,  on  his  part,  ha  rsceived 
aimilar  instruments  from  the  plaintiffii,  as  purchasers  from  him,  charging  them  an 
advanosd  prioe  or  commission,  with  some  additions  for  fireigbt  and  storage.  JBTWtf,  that 
ihe  transit  was  determined  at  Lawrenooi  and  that  the  defendants  were,  tharefore,  not 
entitM  to  stop  the  goods. 


264 


SUPEEMB  COUKT  BBP0ET8. 


1868. 


I&TINO 

and  anotiiw 

T. 


and  another. 


vtanoes  at  the  time  of  the  bargain  and  sale,  and  at  the 
time  of  the  giving  of  credit  and  of  the  shipping  of  the 
goods,  and  was  likely  to  become  insolvent,  and  in  fiust  he 
did  become  insolvent  immediately  afterwards  i  and  the 
defendants,  while  the  goods  so  remained  in  (?are*«  pot- 
session,  and  before  the  termination  of  the  transit  from  the 
defendants  to  Wihon,  and  before  the  expiration  of  the  credit 
so  given  by  the  defendants  to  Wileon^  and  before  the  goods 
came  into  the  possession  of  TFtben,  gave  notice  to  Gore 
not  to  deliver  ^the  goods  to  WUson^  and  then  stopped  the 
same  in  transitu  in  the  possession  of  Gare ;  and  the  de- 
fendants, for  the  reason  aforesaid,  then  stopped  and 
refdsed  to  deliver  the  goods  to  Wikany  and  afterwards 
received  the  goods  out  of  the  hands  of  Gare^  and  resumed 
possession  thereof,  as  they  lawfully  might  for  the  cause 
aforesaid,  and  which  is  the  detention  complained  of. 
Issue  thereon. 

At  the  trial,  it  appeared  that  the  plaintiffs  were  store* 
keepers  or  traders  at  Tqoloom,  a  township  distant  490 
miles  from  Sydney ;  and  the  defendants,  merchants  in 
Sydney ;  and  that  the  action  was  brought  to  recover 
sundry  packages  of  goods,  sold  by  the  latter  to  one 
Wilson^  but  seized  by  them  under  an  alleged  right  of 
stoppage  in  transitu.  The  facts  are  these  (a) : —  IFtlson, 
who  resided  at  Tenterfield,  an  intermediate  town  between 
Tooloom  and  Sydney,  was  in  the  habit  of  buying  goods 
from  different  houses  here,  as  agent  for  other  persons, 
and  among  them  for  the  plaintiffs,  in  his  own  name ;  or, 
rather,  in  that  of  the  firm  under  which  he  carried  on 
business.  And,  in  November  1866>  the  goods  in  question 
were  purchased  by  him,  in  accordance  with  that  course 
of  dealing,  on  the  plaintiffs'*  written  order  addressed  to 
that  firm.  Wilson^  having  on*  or  before  the  10th  of 
November  received  that  order,  and  also  another  of  a  like 
kind  from  one  Maher^  a  resident  in  the  same  neighbour- 
hood, addressed  on  that  day  a  letter  to  the  defendants, 
requesting  them  to  send  by  a  specified  vessel,  on  his 
account,  to  Lawrence  (a  township  on  the  Clarence  river, 
at  which  the  water  carriage  to  Tooloom  ends),  the  goods 

(a)  Tliis  statement  of  the  case  if  taken  from  tbe  judgment 
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which  were  so  reqaired.  The  letter  was  in  these  words, 
■imply-^*^  Will  you  please  forward  to  Lawrence,  care  F. 
Oar0^  per  first '  Susannah  Gutbbert,^  as  usual^  the  follow- 
ing j;oods  on  our  account/^  Then  is  subjoined  a  list  of 
the  goods ;  as,  for  example,  ^*  IMcK.T.---— -2  tons  flour, 
4  chests  congou,  1  bag  table  salt/^  &c. ;  in  all  35  different 
jtems— ^nd^  at  the  end,  **  DMT,  a  ton  best  flour,  1  ditto 
Patna  rice.^  There  is  nothing  in  Wilaon^s  letter  (and, 
except  those  initials,  nothing  in  his  list  of  goods),  to 
indicate  that  they  were  for  any  particular  destination,  or 
for  separate  indi^duals ;  much  less,  who  were  the  indi- 
viduals intended.  In  fact,  the  defendants  stated  at  the 
trial,  that  they  had  n<>  knowledge  who  the  parties  were. 
The  defendants  knew,  however,  that  other  persons  were 
the  owners  of  (or  at  least  interested  in)  the  goods.  They 
knew,  also,  or  had  reason  to  suppose,  if  only  from  the 
circumstance  that  Tenterfield  itself  was  beyond  Law- 
rence, that  the  latter  was  not  their  final  destination. 

On  the  same  10th  November,  Wib&n  wrote  to  Gare 
that  he  had  ordered  some  things  firom  Sydney,  for  the 
plaintiffs  and  Maker ;  who,  he  said,  *^  will  both  write  to 
you— and  you  will  please  take  their  instructions,  as  to 
the  goods  being  forwarded  to  their  respective  desti- 
nations.^ Wilstm,  on  the  same  day,  wrote  to  the  plain- 
tiffB  that  he  had  so  instructed  Gare  ;  and  had  sent  their 
order  for  the  goods  to  Sydney  (not  mentioning  to  what 
house)  for  execution.  On  the  19th  the  goods  were 
shipped,  and  the  defendants  themselves  wrote  to  Gare 
advising  him  of  such  shipment,  "  as  per  accompanying 
list,  on  account  of  Messrs.  Wileon  and  Co^ — adding  as 
follows  : — ^'  Please  forward  goods  on,  as  per  instructions 
sent  you  by  Messrs.  Wihon.^''  And,  on  the  24th,  the 
goods  having  been  landed  at  Lawrence,  G-are  apprises 
the  plaiutiflFj  of  their  arrival ;  and  says,  *^  will  yon  let 
me  know  by  return  mail  what  teams  you  have  engaged 
for  your  loading.^  On  the  day  previous,  or  some  days 
previously,  the  plaintiffs  had  bent  or  giren  Wihon  their 
promissory  note,  dated  the  16tb,  for  the  price  id  their 
goods,  with  commission  and  other  charges  added ;  and, 
on  the  25th — ^upon  the  information  that   WUaon  had 
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stopped  pftyment — the  defendant!  leiied  the  goods  la 
Oarers  huide. 

It  appears  (a)  that  Gave  was  a  wharfinger,  and  loons- 
tomed  to  store  goods  intended  for  the  interior ;  taking 
instmctions  from  the  oonsignees,  respeotiyelj,  as  to  the 
plaoe  and  mode  of  transmission,  fie  knew,  hj  the  marks 
on  the  packages,  who  were  the  owners ;  and  held  the 
goods,  accordingly,  for  them  alone.  Nevertheless,  GorsV 
oonstitnent  or  actual  employer  was  ITi/son;  for  with 
him  only  he  contracted,  charging  a  fixed  sum  for  wharf- 
age and  storage  combined.  But  the  plaintifls,  having' 
always  advice  of  the  shipments  from  time  to  time,  were 
in  the  habit  of  sending  drays  hired  by  them  for  the 
goods.  And,  in  respect  of  those  now  in  question,  diays 
so  hired  were  actually  on  the  road,  for  conveying  them  to 
Tooloom,  at  the  time  of  the  seizure. 

The  freight  to  Lawrence,  which  is  about  fifty  miles 
from  Tooloom,  was  always  paid,  or  payable,  by  WUmm 
only.  He  alone,  moreover,  in  the  various  dealings 
between  them,  was  debited  as  purchaser  in  the  defen- 
dants' books.  But  there  was  this  difference  in  the  mode 
of  charging ;  that  a  deduction  was  made  from  the  appa- 
rent prices,  in  Wilson's  favour,  in  every  case  where  the 
goods  bore  marks  other  than  his  own.  He  gave  the  de- 
fendants bills  or  promissor}*^  notes  for  the  amount  of  his 
purchases,  indiscriminately;  and,  on  his  part,  Wilmm 
received  similar  instruments  from  the  plaintiflb,  as  par> 
chasers  from  him— charging  tbem  an  advanced  price,  or 
commission,  with  some  other  additions  for  freight  and 
storage. 

The  cause  was  tried  before  Faucetty  J.,  when  a 
verdict  was  found  for  the  plaintiflb  under  his  direction ; 
but  the  question  was  reserved,  as  to  the  existence  of  the 
right  of  the  defendants  to  stop  the  goods  in  transitu. 

A  rule  for  a  new  trial  having  been  granted  accordingly, 
on  this  point,  and  also  on  the  grounds  that  the  plaintiflb, 
as  sub-vendees  from  fViison^  had  acquired  no  title  against 
the  defendants  enabling  them  to  maintain  this  action; 


(«)  Ths  evideooe  on  tbia  point  wiU  be  fonnd  in  the  Jndf^sMnt. 
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and  that  the  plaintiffs,  in  anj  event,  were  only  entitled 
to  nominal  damages,  not  to  the  goods  or  their  valne. 

Sir  W.  Manning^  Q.  C,  and  Stephen  now  showed 
cause  (a).  The  defendants  knew  the  goods  were  bought 
by  WUmm  for  third  persons,  foi*  the  packages  were  sepa- 
rately marked,  and  these  were  for  the  plaintiffs,  and 
were  marked  with  their  initials  ^^^  They  were  ordered 
to  be  left  at  Gare*€ ;  and  he,  Gare^  held  them  for  the 
plaintiffs.  And  the  defendants,  on  the  19th  INovember, 
wrote  to  Gare,  advising  him  of  the  shipment,  and  in- 
structing him  to  forward  the  goods,  according  to  orders  to 
be  received  from  WiUan,  As  far  as  the  defendants  are 
concerned,  therefore,  the  transit  was  here  at  an  end. 
Schoismans  v.  Lancashire  Railway  Co*  (6),  Miile  v. 
Ball  (c),  Scott  V.  Petit  (d),  Di/son  v.  Baldwin  (e), 
Dodson  V.  Wentworth  (/),  Smith  v.  Hudson  (^), 
Whitehead  v.  Anderson  (ft),  Ellis  v.  Hunt  (t),  Valpy  v. 
Gibson  (A),  Bohtlingk  v.  Inglis  (/),  James  v.  Griffin  (m), 
Wentworth  v.  OuAwaite  (n),  Coates  v.  Railton  (o), 
Cusack  V.  Robinson  (|)),  Jackson  v.  NichoU  (9),  Lick- 
barrow  V.  Mason  J  and  notes  thereto  (r),  and  Smith's 
Merc.  L.  {s)  were  commented  on.  [iS'/^Aen,  0.  J.  If 
Gate  was  a  mere  middleman,  a  vehicle  between  buyer 
and  seller,  the  transit  continues.  But  it  is  otherwise,  if 
there  be  anything  amounting  to  constructive  possession 
in  the  buyer.  The  whole  of  the  law  lies  in  this  short 
abstract ;  Bolton  v.  Lancashire  and  Yorkshire  R. 
Co.  (/).]  It  is  submitted  that  Gare  was  an  agent  for 
eustody,  and  not  merely  for  forwarding;  Cowasjee  v. 
Thompson  {u).  The  person  who  is  to  name  the  place 
of  delivery,  is  the  buyer  alone :  James  v.  Griffin  (o), 
Jackson  v.  NichoU  (q).     As  to  the  right  of  the  snb- 

(0)  Before  Sitphm,  C.  J.,  Chet,v,  J.,  and  F^ueeti^  J. 

\b)  L.  R.  2  Gh.,  App.  332  i  36  7^.  J.  Ch.     :>  k.  (o)  3  B.  &  P.  457. 

W)  3  Id.  472.  («)  6  East  176.  (/)  4  M.  &  G.  1080. 

^)  6  B.  A  Sin.  431 ;  8.  C,  34  L.  J.  Q.  B.  150.  (A)  9  H.  &  W.  534. 

.»)  3  T.  B.  466.  (k)  4  a  B.  865.  (Q  3  Eeat  878. 

Im)  8  M.  4ip  W.  623.      («)  10  M.  &  W.  443.  (0)  6  B.  &  C.  486. 

U»]  aoXw  J.  Q.  B.  861.  (9)  5  B.  N.  G.  516.  (r)  1  8m.  Ti.  0.  631. 
(f)  p.  553.                      (I)  L.  R.  1  C.  P.  431 ;  35  L.  J.  O.  P.  137. 

(ff)  6  Meora  P.  0.  177.  (c)  8  M.  &  ¥fr  638. 
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vendee,  it  is  exaetly  that  of  the  original  vendee ;  and 
whatever  title  the  latter  has,  the  former  possesses  equally. 
No  doubt  the  vendee  sells  to  the  sub- vendee,  subject  to 
the  liability  to  stoppage  in  iranriiu ;  but  if  the  goods 
have  reached  the  possession  of  the  sub-vendee,  tiie  right 
of  stoppage  is  gone ;  and  the  right  of  action,  if  the  goods 
are  seized,  is  vested  in  the  sub-vendee.  As  to  nominal 
damages,  what  answer  is  it  to  our  claim  (the  defendants 
having  got  our  goods),  that  WUaon  might  have  in  the 
meantime  stopped,  or  tried  to  stop,  them !  How  can  the 
defendants^  illegal  act  be  met  by  any  equally  illegal  on 
the  part  of  Wilson  \  The  plaintiffs  had  the  entire  interest 
in  these  goods,  and  the  defendants  had  no  interest  what- 
ever in  them  ;  Edmondson  v.  Nuttall  (a),  Johnson  v. 
Stear  (6).  A  wrong  doer  cannot  set  up  a  jtis  terta; 
Biddle  v.  Bond  (c),  Sheridan  v.  The  New  Quoy 
Company  (d). 

The  Attorney  General  and  Salomons  in  support  of  the 
rule.  It  is  admitted  that  the  plaiutifis,  as  undiscovered 
principals,  were  the  purchasers.  They  were  not  sub- 
vendees,  but  purchasers  in  the  first  instance  from  the  de- 
fendants by  Wilson^  the  plaintiffs'"  agent.  And  the  goods 
Were,  confessedly,  from  the  commencement,  destined  for 
their  stores,  t.e.,  at  Tooloom.  A  person  (as  carrier)  was 
to  be  selected  to  take  them ;  but  that  they  were  to  be 
t^ken  ta  Tooloom,  there  can  be  no  doubt.  And  it  is 
immaterial  that  the  vendors*  did' not  know  this.  **  Sup- 
pose,** says. ParAe,  B.,-  in  James  v.  Griffin  («),  "the 
vendee  to  order  goods  which  he  purchased  to  be  left  at 
an  inn,  which  was  also  the  receiving  house  of  a  carrier, 
for  the  purpose  of  being  forwarded  to  his  own  residence, 
their  intended  pttce  of  destination,  but  from  the  non- 
disclosure by  the  vendor  (qu.  vendee)  of  that  purpose* 
the  innkeeper  supposed  that  he  was  to  keep  the  goods  till 
the  vendee  came  himself  for  them,  or  ordered  them  to  be 
sent  elsewhere.  There  is  no  doubt,  I^apprehend,  that 
notwithstanding  such  ignorance  of  the  innkeeper  of  bis 


i: 


a)  84  L.  J.  C.  P.  102. 
^3^4  L.  J.  Q.  B.  1S7. 


(e)  2  M.  A  W.  636. 


(6)  8S  L.  .J.  C.  P.  ISO. 
(dO  as  U  J.  0.  P.  fiS. 
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real  chaneter,  the  tranaitu9  would  not  be  at  an  eiidf 
whilst  the  goods  were  in  the  innkeeper^s  posseesion.^ 
As  Toolooin,  therefore,  was  the  real  destination  of  the 
goods,,  and  no  fresh  order  was  required  to  point  out  the 
place  to  which  they  were  to  be  taken,  the  iransitus  con- 
tinued. There  was  no  privity  between  Gare  and  the 
plaintiffs.  He  was  the  warehouseman  of  IFUson,  and  so 
was  merely  a  middleman  ;  and  there  was  ilo  possession 
in  the  phnntifis.  A  place  of  ulterior  delivery  was  in 
view.  In  MUh  v.  Ball  (a),  Lord  Jivanley  says;  **  the 
only  question  is  whether  these  goods  are  to  be  considered 
as  having  been  in  the  hands  of  a  middleman,  or  as  having 
been  taken  into  the  possession  of  the  person  for  whom  they 
weP9  nltitnately  intended r*  He  then.addsj  '*I  am  of 
opinion  that  the  wharfinger  in  this  case»  not  having  been 
particularly  employed  by  the  vendee,  is  tb  be  considered 
as  a  middleman.*"  The  wharfinger  there  was  held  to  be  a 
middleman,  although  be  paid  the  freight  and  charges  up 
to  that  place.  Here,  nothing  was  wanting  but  the 
selection  of  the  hand  with  which  to  take  them  on,  for  th<» 
place  of  destination  was  already  fixed.  [Stephen^  0.  J. 
That  was  so  as  between  WiUan  and  the  plaintiffs ;  but 
as  between  fVilson  and  the  defendants,  was  not  Odres 
the  ultimate  place  of  destination !]  The  goods  can  be 
stopped  until  they  get  to  their  destination,  or  into  the 
aetual  or  constructive  possession  of  the  vendee.  Chre 
was  merely  one  of  the  hands  by  which  the  goods  were  to  ' 
be  forwarded;  Scott  v.  Pettit  (6).  The  goods  when 
seized  had  not  arrived  at  the  place,  predetermined  before 
they  were  purchased.  Oare  was  merely  a  forwarding 
agent.  In  Whitehead  v,  Jnderean  (c),  Parke,  B.,  says, 
**  A  case  of  constructive  possession  is  where  the  carrier 
enters  expressly  or  by  implication,  into  a  new  agreement, 
distinct  from  the  original  contract  for  carriage,  to  hold 
the  goods  for  the  consignee  as  his  agent,  not  for  the  pur- 
pose of  expediting  them  to  the  place  of  original  desti- 
nation, pursuant  to  that  contract,  but  in  a  new  character, 
for  the  purpose  of  custody  on  his  account,  and  subject  to 
some  new^r  further  order  to  be  given  to  bim.^^  So  in 
fVetitworth  v.  Outhwaite  (d),  after  referring  to  the  words 

(»)  a  &  A  P.  461.  (b)  3  B.  A  P.  472^  («)  9  M.  A  W.  584.  (d)  10  M.  A  W.  450. 
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just  cited,  Parke^  B.,  says  tbe  plftce  of  destination  means 
*^  the  place  to  which  the  goods  were  to  be  conveyed  by 
the  carriers,  and  where  they  would  remain,  unless  fresh 
orders  should  be  given  for  their  subsequent  disposition*** 
Here,  it  is  plain  tbe  goods  were  not  at  their  destination  ; 
but  had  been  delivered  to  Chre  for  the  purpose  of  for- 
warding them  to  the  vendee ;  Dodson  v.  Wentwmrth  (a). 
No  new  orders  from  the  purchaser  were  required  to  put 
them  again  in  motion,  as  in  Diaon  v.  Baldwin  (b)  as 
it  is  unquestionable  that  Toolpom  was  always  the  final 
destination.  They  were  with  an  agent  who  was  only 
connected  with  the  goods  for  the  purpose  of  transmitting 
them.  They  were  still  on  their  passage  or  transit  from 
the  consignor  to  the  consignee ;  BohiUngk  v.  Ingim  (c), 
Coaies  v.  RaiUan  (d),  Smiih  v.  Hudmm  (0),  Snnih  v. 
^^'  (/)t  Edwards  v.  Brewer  (g)^  NidwOB  v.  Lb 
Feutr$  (A)..  There  is  no  difference  in  the  law,  because 
WUtan  was  the  debtor,  and  the  plaintiffs  the  contractees. 
As  Wihan  was  the  person  trusted,  his  insolvency  would 
justify  the  stoppage,  if  the  transit  still  continued.  Story 
on  Agency  (s),  and  SmUK^s  Merc.  L.  (k)  was  referred  to. 
There  was  here  no  acceptance  of  the  goods.  Tbe  case  is 
like  NichoUan  v.  Bmoer  (/).  The  plain tifis,  at  all  events, 
are  only  entitled  to  nominal  damages ;  Brierly  v.  Kern- 
datt  (m).  Tbe  plaintiffs  have  never  paid  for  these  goods. 
What  damages  then  have  they  sustained  by  their  da- 
tention !  [Stephen^  0.  J.  They  gave  WiUnn  their 
promissory  note  for  tbe  amount.]  The  plaintifls  are  only 
entitled  to  such  sum  as  their  interest  amounted  to  at  the 
time  of  the  seizure,  which  was  merely  nominal ;  Johnson 
V.  Stear  (n),  Turner  v.  ffardcaetle  (o),  Tome  v. 
Wilson  (p). 

Stephen,  0.  J.  The  question  of  the  transitus  we 
will  take  time  to  consider.  But  I  am  of  opinion  that 
tbe  last  point  taken  is  uutenable.     The  strongest  case  on 

(a)  4  M.  A  G.  1089.  (b)  6  Bact  l86. 

(e)  8  East  396.  \d)eB.A  C.  4S7. 

(eS  6  B.  &  S.  431 ;  34  L  J  Q.  B.  150.         (/)  1  Cunp.  SSS. 

(ff)  2  M.  A  W.  875.  (A)  8  B.  N.  0.  81. 

(0  §  480.  (k)  p.  668. 

(/)  I  E.  A  E.  172.  (m)  17  Q.  B.  987. 

(»)  38  L.  J.  G.  P.  180.  (o)  81  L.  J.  0.  P.  19a 

{p)  89  L.  J.  Q.  B.  888. 
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it,  in  the  defendants*  fkvonr«  ii  Chinery  y.  Viatt  (a), 
eited  in  Johnson  t.  Stear  (6).  Bnt  that  was  the  ease  of 
an  unpaid  vendor,  who  had  never  parted  with  the  poa- 
aeaaion,  and  the  conversion  was  selling  the  goods  to  a 
third  person,  becanie  the  price  had  not  been  paid  in  due 
time.  The  Court  held  that  the  vendor,  in  such  a  case, 
has  more  than  a  mere  lien  ;  and  that  his  interest  in  the 
goods  was  represented  by  the  amount  of  the  unpaid  pur- 
chase money.  So  that  the  vendee,  being  entitled  only  to 
the  eitent  of  his  own  interest,  could  only  recover  in 
reqpect  of  any  damage  which  he  might  have  sustained  by 
the  resale.  But  here  the  plaintiffs  had  the  entire  interest ; 
Mid  the  defendants  having  parted  with  the  possession, 
sfolgect  only  to  their  right  of  stoppage  in  iransUUy  are 
■tfangers  in  interest — and  wrong  doers,  if  no  such  right 
remained  in  them  at  the  time  of  the  seizure  complained 
of.  In  no  case,  hitherto,  in  which  an  unpaid  vendor 
has  improperly  exercised  the  right,  has  it  been  ruled 
or  contended  that  he  could  deduct  the  amount  of 
the  unpaid  purchase  money,  which  is  in  effect  the 
claim  made  by  him  here.  If  he  can  do  so,  he  would 
practically  or  substantially  succeed  in  his  object  (t.e., 
getting  paid- the  price  of  his  goods)  by  stopping  the 
goods,  however  illegal  such  stoppage  might  have  been. 
In  Johnson  v,  Stear  it  was  decided  that  the  delivery  of 
the  dock  warrants  for  brandy  was  equivalent  to  the 
delivery  of  the  brandy  itself. 

Chbsks,  J.,  concurred. 

Faucett,  J.  The  plaintiffs  clearly  could  sue,  whether 
they  were  entitled  to  the  possession  of  the  goods  as  sub- 
vendees  from  TTtUMm,  or  as  vendees  from  the  defendants. 
If  the  transit  was  terminated,  the  plaintiffs  possessed  the 
cotire  interest  in  these  goods ;  and  if  the  defendants  have 
wrongfully  possessed  themselves  of  these  goods,  I  think 
the  plaintifb  should  recover  their  entire  value. 

Cur*  ado.  vult 
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The  judgment  of  the  Gourt  was  ifow  delivered  by  Aufiist  7. 

STKraxN,  0.  J.,  who  having  stated  the  facts  as  above, 
continued—- 

(«)  6  H.  *  H.  2S8;  29  U  J.  Ex.  ISO.    (h)  8S  L.  J.  0.  P.  ISS. 
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Under  the  circumstances  thus  itatod,  the  sole  question 
for  our  decision  ii^  whether — as  between  JVUaon  ancL  the 
defendants,  the  actual  6r8t  purchaser  and  vendors  in  this 
transaction — ^the  transit  of  the  plaintiflFs*  goods  (for  such 
they  undoubtedly  then  were)  had,  at  the  time  of  the 
seizure,  terminated.  And  I  confess  that,  on  the  argument, 
the  solution  of  that  question  appeared  to  me,  on  the 
authorities  cited,  to  be  one  of  some  difficulty.  Certain 
principles,  however,  are  clearly  established ;  and  I  com- 
mence with  this — ^that,  except  in  the  case  of  an  indorse* 
ment  of  a  bill  of  lading,  or  in  cases  by  which  the  Factor^s 
Statutes  apply,  no  vendee  of  goods  can  acquire  a  better 
title,  or  more  extended  rights,  than  his  immediate  vendor 
had.  So  that^  whether  the  plaintiffs  be  considered  pur- 
chasers from  fFtbon,  or  from  the  defendants,  the  question 
will  in  effect  be  the  same.  The  plaintifis,  we  all  agree, 
weire  sub-vendees  merely ;  and  so  the  case  was  put  by 
both  parties,  it  is  admitted,  at  the  trial.  But,  so  regard* 
ing  them,  if  the  transit  of  these  goods  was,  at  the  time  of 
seizure,  not  at  an  end  as  it  respects  TFibofi,  the  transit 
had  equally  not  ceased  as  it  affects  the  plaintiffs.  If  the 
goods  could  be  deemed  sold  originally  to  the  latter,  the 
case  would  seem  more  favourable  to  the  defendants; 
since  the  destination  mTght  then  be  said,  referring  to  the 
last  initial  letter  in  tbe  marks,  to  have  been  exclusively 
Tooloom — ^not  Lawrence.  But  the  question  respecting 
the  continuance  of  the  transit,  as  we  have  already  said, 
will  be  the  same  in  either  aspect.  And,  after  a  carefiil 
review  of  all  the  decisions,  we  are  unanimously*  of 
opinion  that  tbe  transit  was  determined. 

It  is  immaterial,  whether  in  fact  Gare  was  employed 
by  Wiborif  or  by  tbe  plaintiffs.  In  either  case,  he  \ie\A 
the  goods  for  the  latter — ^receiving  and  storing  them,  for 
the  purpose  of  sending  the  goods  forward  ;  but  waiting 
instructions,  as  to  the  particular  vehicle  which  should  con- 
vey them.  The  defendants,  on  their  part,  knew  that 
Gare  was  such  recipient;  he  having  to  forward  the  goods, 
either  to  Wilson  the  immediate  purchaser,  or  to  some 
third  person  named  by  him.  They  certainly  knew  (as 
their  letter  of  the  19th  November  shows),  that  the  goods 
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were  to  be  forwarded  somewhere,  on  or  after  Gare's 
receipt  of  them.  The  tranait'ws,  nevertheless,  in  its 
legal  sense  was  at  an  end,  if  that  receipt  amounted  to 
a  receipt  by  Wilson,  or  the  plaintiffs ;  and  such  was  its 
character,  unless  Bare  can  be  deemed  a  "  middleman  " 
between  the  parties,  and  the  goods  as  passing  through 
his  hands  merely  for  purposes  of  transit,  as  on  one 
still  continuing  uncompleted  journey. 

The  following  is  the  substance  of  Oare's  evidence  as 
to  his  position — Wilson  (he  says)  made  an  arrangement 
with  me,  by  contract,  for  his  constituents,  for  all  goods 
that  might  be  shipped  to  Wilson  and  Co,  I  had  general 
instructions  from  him,  to  forward  goods  marked  IMcK. 
(with  T  under)  to  Irvine  and  Mdkenzie  at  Tooloom, 
according  to  their  order.  They  made  their  own  arrange- 
ments about  carriers,  and  I  received  instructions  from 
them,  as  to  the  carriers  employed.  I  had  been  sending 
up  goods  for  the  plaintiffs  for  about  five  years.  When 
goods  came  marked  with  particular  letters,!  had  general 
instructions  from  Wilson  about  them.  From  the  plain- 
tiffs I  had  special  instructions,  by  what  carrier  to  send 
their  goods.  They  were  left  with  me  to  be  forwarded  on. 
I  received  and  stored  them;  held  them  for  instructions 
to  forward.  Wilson  paid  me  so  much  per  package.  I 
had  to  receive  the  goods  from  the  ship,  provide  storage, 
and  be  responsible.  I  was  to  hold  the  goods  until  I 
got  instructions,  and  to  be  responsible  for  them  while 
in  my  charge. 

The  possession  of  6rare,under  such  circumstances, was 
in  legal  effect  that  of  the  plaintiffs  themselves;  and  their 
possession,  either  as  his  principals  or  vendees,  was  equi- 
valent to  possession  in  Wilson,  We  need  not  inquire, 
whether  the  latter  could  have  taken  possession  at  an 
earlier  stage ;  but  the  goods,  so  far  as  the  defendants 
were  concerned,  were  then  at  the  end  of  their  journey. 
They  were  lodged  in  a  warehouse  used  for  this  purpose, 
as  the  plaintiffs*  own ;  there  to  remain  until,  by  their 
order,  the  goods  should  receive  a  new  destination.  In 
this  respect,  as  in  other  material  features,  the  case  very 
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18^8.         nearly  resembles  Dixon  v.  Baldwin  (a).  Certain  traders 
Irving       in  London,having  correspondents  at  Hamburgh.ordered 
*v.^   *^    goods  for  them  from  the  defendants,  to  be  sent  to  a 
Frazbr       mercantile  house  at  Bull,  thence  to  be  forwarded  by  the 
latter  to  Hamburgh ;  the   London  firm  sending  in- 
structions,  when  and  to  whom  the  goods  should  be 
shipped.    The  goods  arrived  in  Hull,  and  were  received 
by  the  house  there ;  in  whose  hands  the  defendants 
stopped  them,  on  failure  of  the  vendees.    It  was  ui^ed 
for  the  def  endants,that  Hull  was  not  the  ultimate  desti- 
nation of  these  goods;  but  that  the  declared  purpose  was, 
their  transmission  to  people  in  Hamburgh — and  so,that 
the  recipients  were  middlemen  only ;  temporary  expe- 
ditors  from  one  stage  to  another.    But  the  Court  clearly 
held,  that,  as  between  the  seller  and  buyer,  the  transit 
terminated  on  receipt  of  the  goods  by  the  agents  in  Hull; 
since,  without  new  directions  from  the  buyer,they  would 
there  have  remained  stationary.    On  this  same  ground, 
the  case  of  Wentworth  v.  Outhivaite  (b)  was  decided 
against  the  vendors.  There,  the  goods  were  in  the  ware- 
house of  a  carrier  at  Leeds,  to  be  thence  forwarded  to 
the  purchaser,  who  lived  about  thirty  miles  distant;  he 
sending  carts  for  them.   The  carrier  had  given  notice  to 
the  latter,  that  rent  would  be  charged  for  the  goods 
unless  sent  for ;  but,  in  fact,  he  never  paid  or  was 
charged  rent.    Tet  the  transit  was  held  to  have  been 
determined.    The  carrier  iiad  the  goods,  says  Baron 
Parke,  for  safe  custody;  and  they  were  "constructively" 
in  the  possession  of  the  vendee.     To  the  same  effect  is 
Whitehead  v.  Anderson  (c);  although  the  decision  there 
was  in  favour  of  the  vendor.    But,  in  that  case,  the 
goods  were  stopped  on  board  the  vessel  in  which  they 
had  been  shipped,  before  possession  taken  on  behalf  of 
the  purchaser;  an  attempt  to  take  such  possession,  by 
his  agent,  having  been  ineffectual. 

The  case  of  Dodson  v.  Wentworth  (d)  is  perhaps  a 
stronger  authority  against  the  vendor.  There  the  goods. 

(a)  5  East  175.  (6)  10  M.  A  W.  450. 

(c)  9  M.  &  W.  534.  {d)  4  M.  &  G.  lOSe. 
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were  consigned  to  the  purchaser,  who  lived  at  Mickley  1868. 

Mills,  a  place  distant  some  miles  from  Boroughbridge;  Irving 

bat  they  were  to  be  delivered  at  Boroughbridge.  They  *^^  '^^^^^^ 

were  deposited  by  the  carriers,  at  that  town,  in  the  Feazkr 

i^  c        xi_'j  J.         T-j-i^'t-  •  ^^^  another. 

warehouse  of  a  third  party ;  but  which  was  in  no 
sense  that  of  the  purchaser,  unless  the  fact  that  he 
usually  sent  there  for  his  goods  made  it  such — no 
charge  for  its  use  ever  having  been  made  to  him.  The 
Court  held,  nevertheless,  that  the  goods  were  con- 
structively in  his  possession,  and  consequently  that 
the  right  of  stoppage  in  tran8itu  was  gone.  To  the 
same  effect  is  Larry  v.  Gibson  (a).  But  there,  the 
receiving  party  at  Liverpool  was  expressly  employed 
by  the  purchaser,  with  instructions  to  ship  the  goods 
for  Valparaiso ;  to  which  port  the  vendor  knew  that 
they  were  to  be  consigned,  and  for  which  market  they 
were  bought.  It  was  held  that  the  transit  ceased  on 
their  receipt  by  the  shipping  agent. 

The  mistake  of  the  defendants  seems  to  have  been 
this ;  that  they  supposed  their  right  of  stoppage  to  con- 
tinue, without  reference  to  any  intervening  possession 
in  a  third  party,  until  the  buyer  s  actual  receipt  of  the 
goods — or,  at  all  events,  until  possession  (actual  or  con- 
structive) in  him  or  some  agent,  at  the  final  place  of 
destination.  But  all  the  decisions  show,  and  none 
more  distinctly  than  the  recent  one  of  Bolton  v.  The 
LaTiccufhire  Railway  (b),  that  there  may  be  constructive 
possession  in  the  buyer,  by  the  receipt  of  the  goods  for 
him  at  any  place,  by  a  packer,  warehouseman,  or  agent, 
where  a  new  destination  is  contemplated,  or  fresh  in- 
structions are  to  be  given.  The  cases  in  which  the 
transit  is  held  to  continue,  may  be  explained,  con- 
sistently with  this  position,  by  the  circumstance  of  this 
agency  (or  quasi  agency2  not  having  existed,  or  the 
custody  of  the  goods  being  in  that  of  some  person,  not 
connected  with  the  buyer,  who  has  them  during  their 
destined  transit,  for  purposes  only  of  the  journey — or, 
lastly,  by  the  fact  that  the  buyer  has  repudiated  the 
contract,  or  refused  to  accept  possession  of  the  goods. 

(a>  4  C.  B.  S65.  (6)  L.  R.  1  C.  P.  489. 
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1868.  It  is  needlftss  to  multiply  the  citation  of  cases.    But 

Irving       we  may  refer  shortly  to  two  others,  Nicholson  v.  Bower 

and  another    ^^^^  ^^^  g^^^j^  ^  Hudson  (6).    In  each  of  these  the 

FRA2BB       Court  thought,  that,  by  delivery  at  the  station  of  a 

Railway  Company  for  the  buyer's  use,  the  possession 

had  constructively  passed  to  the  buyer ;  although  he 

had  done  nothing  to  accept  the  goods — and  the  Court 

indeed  held  that  there  was  no  acceptance,  such  as  was 

necessary  (the  sale  having  been  oral  merely)  to  perfect 

the  contract  of  sale,  and  therefore  to  pass  the  property, 

within  the  statute  of  frauds.     Our  judgment  is  thus 

in  support  of  the  verdict ;  and  the  defendant's  rule  for 

a  new  trial  is  discharged  (c). 

Rule  discharged. 


June  22.  Newton  ogainst  Iles. 

In  an  action  fTIHIS  was  an  action  of  ejectment  tried  in   March, 
a  gra^i"rom  1868,  before  Fav,cett,  J.,  at  the  Goulburn  Circuit 

the  Crown  to    Court. 
the  claimant 

containing  a         The  land  in  question  was  described  in  the  writ  as 

w"exwtly  ^  "  ^^^  ^^^^^>  ^^^^  ^^  ^^^^>  situated  in  the  county  of 
eorregponding  Wallace,  parish  of  Seymour  and  town  of  Seymour, 
flcription  °  being  allotment  No.  6  of  section  No.  17,  commencing 
insertedin  the  at  the  eastern  corner  of  the  section,  and  bounded  thence 
facie  evidence  on  the  north-east  by  Denison-street  north,  westerly  two 
^^t*^t'tf**™    chaias  on  the  north-west,  &c."    At  the  trial  a  grant 

from  the  Crown  in  favour  of  the  plaintiff,  containing 
the  same  description  as  that  contained  in  the  writ,  was 
put  in  evidence.  The  learned  Judge,  however,  being  of 
opinion  that  there  was  no  sufficient  evidence  of  the 
identity  of  the  land  claimed  with  that  mentioned  in 
the  grant,  directed  a  nonsuit. 

A  rule  nisi  to  set  aside  fthe  nonsuit  having  been 
obtained* 

Barley,  for  the  defendant;  showed  cause.    The  writ 
was  not  tendered  in  evidence.  There  was  nothing  before 

(a)  1  F.  ft  E.  177.  (6)  6  B.  fc  S.  445. 

(c)  See  Coventry  v.  Oladatone,  37  L.  J.  Ch.  90  and  492. 
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the  jury  except  the  grant,  and  there  was  no  identifi-^  1868, 
cation  of  the  land  described  in  the  grant  with  the  land  Newton 
described  in  the  writ,aud  with  the  land  of  which  the  de-  j^^ 
f  endant  is  in  possession.  The  locality  of  the  premises,as 
described  in  the  writ,  must  be  proved,  and  any  material 
variance  will  be  fatal  unless  amended  ;  Ccle  on  Eject- 
ment (a),  citing  GoodtiUe  v.  Lammiman  (6),  Roscoe  (c). 
The  Common  Law  Procedure  Act  (d)  provides  that  the 
question  at  the  trial  shall  be,  whether  the  statement  in 
the  writ  of  the  claimant's  title  is  true  or  false ;  and  "  if 
true,  then  which  of  the  claimants  is  entitled,  and 
whether  to  the  whole  or  part ;  and  if  to  part,  then  to 
which  part  of  the  property  in  question."  How  does  a 
grant  prove  these  particulars  ?  [Faucett,  J.  Is  it  not 
prima  facie  evidence?]  Evidence  was,  it  is  contended, 
necessary  to  show  what  the  grant  refeiTed  to ;  Alcock 
v.  Wilshaw  (e),  Doe  v.  Holtom  (/). 

Davis  was  not  called  on  to  support  the  rule. 

Stephen,  C.J.  I  am  of  opinion  that  the  plaintiff, 
by  producing  a  Crown  grant  to  him  (the  plaintiff) 
which  contained  a  description  exactly  coinciding  with 
thatinsertedinthe  writ,  produced  prima  facie  evidence 
that  the  land  granted  to  him  was  the  land  described  in 
the  writ,  and  of  which  the  defendant,  by  coming  in  to 
defend,  admits  himself  to  have  been  in  possession. 

Cheeke,  J.,  concurred. 

Faucbtt,  J.  I  am  of  the  same  opinion.  I  am  satis- 
fied that  I  was  mistaken  at  the  trial,  and  that  the  grant 
was  prima  facie  evidence  to  go  to  the  jury.  Any 
evidence  tending  to  show  that  the  land  of  which  the 
defendant  is  in  possession  is  not  the  land  described  in 
the  grant,  may  come  from  the  defendant. 

Rule  absolute. 


(a)  p.  289.  {h)  2  Camp.  274.  (c)  p.  667. 

{d)  8.  131.  (e)  29  L.J.Q.B.  143.         (/)  4  A.  &  E.  76. 
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w  '^'—      IJOBB  aqainst  The  Austkalasiak  Steam  Navioatiok 
Tl^'i'/  CompAaXY  (a). 

Thefirst  THIRST  count— For  that  before  and  at  the  time  of  the 

coant  set  out     Wj  .     .  -  ,  .  t         •      j»x  x-        j 

certain  pro-  committing  of  the  grievances  herein  after  mentioned, 

visioDS  of  the 

deed  of  settlement  of  the  defendants  company,  which  by  the  statute  incorpo- 
rating the  company  are  constituted  its  by-laws  ;  and  among  these  is  one  givmg 
validity  to  the  transfer  of  shares,  if  in  a  prescribed  form  and  with  the  consent  of 
>  the  board.  But  another  by-law  declares  that  nevertheless  no  person  shall  be 
deemed  a  proprietor,  or  have  any  interest  in  the  stock  of  the  company,  until 
after  he  shall  have  executed  that  deed.  Another  by-law  provided  that  the  trans- 
feree shall  execute  the  deed  within  six  months;  or,  in  default,  that  the  shares  shall  be 
forfeited.  The  count  then  alleged  that  certain  shares  in  the  defendants'  stock  were 
purchased  by  one  £.  with  the  plaintiflTs  money,  as  the  latter'ti  agent  and  for  his 
benefit,  but  that  E.  executed  the  deed  of  settlement,  and  the  shares  stood  in  his 
name  ;  that  E.  afterwards,  with  the  consent  of  the  directors,  transferred  tRose  shares 
in  due  form  to  the  plaintiff,  they  not  being  at  the  time  for  any  cause  forfeited ;  and 
that  the  plaintiff,  within  six  months  afterwards,  offered  to  execute  the  said  deed — 
but  that  the  defendants  would  not  allow  him  to  do  so,  or  to  be  entered  on  the  books 
as  owner  of  the  shares,  and  on  the  contrary  declared  them  forfeited,  and  sold  them. 

Sixth  plea,  to  so  much  of  the  first  count  as  complains  of  the  declaration  of  forfeiture 
and  sale  of  the  shares,  setting  out  in  full  certain  by-laws,  one  of  which  enacts  that  a 
person  transferring  shares  shall  cease  tu  be  liable  in  respect  of  them,  and  that  the 
transferee  shall  succeed  to  his  privileges  and  liabilities,  on  completion  of  the  transfer, 
and  the  execution  by  such  transferee  of  the  deed.  Another  contains  an  express  pro- 
viso, that  until  such  execution  the  transferor  shall  be  deemed  the  continuing  proprietor 
for  all  purposes ;  and  another  provides  that  whenever  a  proprietor  becomes  indebted 
to  the  company,  such  debt  shall  become  a  first  charse  on  his  shareis;  that  the  company 
may  restrain  their  transfer  untU  payment ;  and  that,  if  he  fails  within  a  fixed  time 
to  make  such  payment,the  shares  shall  become  forfeited,and  the  directorsmay  sell  them 
accordingly,  or  so  much  as  may  be  necessary,  in  discharge  of  the  debt.  Averment, 
that  before  and  at  the  time,  when,  &c.,  E.  was  indebt^  to  the  company  in  a  coo- 
siderable  sum,  which  he  failed  to  pay  within  a  time  fixed  by  the  directors^  whereupon 
they  sold  his  shares,  as  authorised  by  the  deed;  sach  sale beinff  necessary  forthesatis- 
iyiog  of  that  sum.  Held  on  demurrer  to  the  plea,  that  the  directors  were  entitled 
to  declare  any  shares  forfeited,  or  to  sell  them  for  the  cause  stated,  or  for  any  act 
«r  omission  of  the  transferor,  even  after  approval  by  them  of  the  transfer  of  the 
shares,  so  lone  as  the  deed  of  settlement  remained  unexecuted  by  the  plaintiff; 
but  that  the  plea  was  bad,  as  being  pleaded  to  a  consequential  grievance  only. 

Seventh  plea,  to  the  complaint  of  the  defendants  not  having  allowed  the  plaintifi^ 
although  offering  in  due  time  to  do  so  to  execute  the  copartnership  deed,  setting  up 
two  by-laws ;  one  of  them  requiring  the  deposit  with  the  company  of  every  instru- 
ment of  transfer,  and  every  other  instrument  on  which  the  proprietor's  right  may  be 
founded ;  and  the  other  by-law,  in  every  case  of  transfer  under  power  of  attorney, 
requirioff  the  production  of  such  power.  Averment,  that  the  only  offer  to  execute 
the  deed  was  by  E.  himself,  he  claiming  to  act  in  that  behalf  as  the  plaintiff's 
attorney  ;  but  that  E.  produced  no  power,  authorising  him  so  to  act,  whet  efore  the 
defendants  would  not  let  him  execute  the  deed  as  such  attorney.  HM,  on 
demurrer,  bad. 

Second  count  similar  to  the  first,  and  containing  the  same  introductory  matter, 
but  charging  as  a  grievance  that  it  was  the  defendants'  duty  to  keep  the  shares 
open  (the  transfer  to  the  plaintiff  having  been  approved  of)  for  six  months  after  such 
approval ;  whereas  the  defendants,  before  the  expiration  of  that  period,  and  not- 
withstanding an  offer  by  him  to  execute  the  copartnership  deed,  declared  the 
shares  forfeited,  and  thereupon  sold  them. 

Twelfth  plea,  to  the  second  count,  after  referring  to  the  four  by-laws  set  out  in 
the  sixth  plea,  states  E.'s  indebtedness,  and  the  sale  of  the  shares  to  satisfy  the  debt, 
in  the  same  words  as  the  latter.     ffM,  on  demurrer,  good. 

Third  count,  that  the  plaintiff  was  the  lawful  holder  of  twenty  shares  in  the  com- 
pany's stock ;  and  that  the  defendants,  well  knowing  the  premises,  wrongfully  and 
without  any  excuse,  in  pretended  exercise  of  powers  conferred  by  the  deed  of 
settlement,  declared  the  shares  forfeited,  and  thereupon  sold  them.  Hetd,  on 
demurrer,  good. 

(a)  Before  Stephen,  C.J.,  Cheeked  J.,  and  Fauc*tt,  J. 
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the  defendants  were  a  joint  stock  company,  incorporated  1868. 
by  the  statute  passed  in  the  fifteenth  year  of  the  reign  of  Lobb 
Her  Majesty,  by  which  said  statute  it  was  enacted  that  ^^ 
the  several  laws,  rules,  regulations,  clauses,  and  agree-  Australasian 
ments  contained  in  a  certain  deed  of  settlement,  dated  Navigation 
the  first  day  of  July,  1851,  should  be  deemed  and  con-  Company. 
sidered  to  be  the  by-laws  of  the  said  corporation ;  and 
that  by  the  said  deed  of  settlement  it  was  provided  that, 
subject  to  the  restrictions  therein  contained, every  sepa- 
rate share  in  the  capital  of  the  company,  but  not  any 
fractional  part  of  a  share,  should  be  transferable  and 
assignable  by  the  proprietor  of  such  share  or  shares  to 
any  other  person,  and  so  over  again  by  him  as  fully  and 
effectually  as  any  other  interest  was  by  law  assignable 
so  as  that  such  assignment  or  transfer  were  made  in  such 
manner  and  form  as  the  board  of  directors  should  from 
time  to  time  settle  and  determine,  and  so  as  that  the 
execution  thereof  were  duly  attested  to  the  satisfaction  of 
the  board  of  directors ;  and  thatnotransf  er  of  any  shares 
should  be  made  to  any  person,  whether  a  member  of  the 
company  or  not,  without  the  consent  of  a  board  of 
directors,  at  one  of  the  board  meetings  of  the  said  com- 
pany ;  and  that  no  shares  should  be  transferred  after  any 
call  had  been  made  by  the  board  of  directors,  until  the 
amount  of  such  call  in  respect  of  such  shares  with  the 
interest  due  thereon,  if  any,  should  have  been  paid ;  and 
that  no  person  should  be  deemed  or  taken  to  be  a  pro- 
prietor of,  or  to  have  any  interest  in,  any  shares  of  the 
capital  of  the  said  company,  until  he  or  she  should  have 
executed  the  said  deed  of  settlement,  or  a  duplicate 
thereof,  either  in  person  or  by  attorney ;  and  that  every 
person  to  whom  any  shares  should  be  transferred,  should, 
withinsix  months afterthedateof such  transfer, execute 
the  said  deed  of  settlement,  or  a  duplicate  thereof  ;  and 
that  in  default  of  such  execution  within  the  time  limited 
the  shares,  in  respect  of  which  default  should  have  been 
made,  should  be  absolutely  forfeited  tothesaid  company ; 
and  that  thereupon  it  should  be  lawful  for  the  said  com- 
pany, as  soon  as  possible  after  the  said  forfeiture,  to  dis- 
pose of  the  said  shares  so  forfeited   by  public  sale  or 
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1868.  private  contract.  Averment,  that  before  the  time,&e, 
LoBB  one  W,  H,  Eldred  had,  as  the  attorney  appointed  by  the 
The  plaintiff,  and  with  the  plaintiiTs  money,  and  for  and  as 

Australasian  his  act,  purchased  certain  shares,  to  wit,  twenty  shares 
Navigation  ^^  ^^^  capital  of  the  said  company ;  and  that  before  the 
Company,  time,  &c.,  such  shares  stood  in  the  name  of  the  said  W. 
H.  Eldredj  in  the  books  of  the  said  company,  as  the 
proprietor  thereof ;  and  the  said  IF.  U,  Eldred  had  exe- 
cuted the  said  deed  of  settlement ;  and  afterwards,  and 
before  the  time,  &c.,  the  said  W.  H.  Eldred  executed  a 
deed  transferring  the  said  shares  to  the  plaintiff,  and 
such  deed  was  in  the  form  settled  by  thedirectors  of  the 
said  company,  and  was  duly  executed  by  the  said  W, 
H.  Eldred,  and  by  the  plaintiff ;  and  the  execution 
thereof  was  duly  attested  to  the  satisfaction  of  the  board 
of  directors  of  the  said  company.  Further  averment, 
that  the  said  transfer  was  made  by  the  said  W.  H, 
Eldred  to  the  plaintiff,  with  the  consent  of  the  board  of 
directors  given  at  one  of  the  board  meetings  of  the  said 
company,  and  that  at  the  timeof  such  transfer  no  call  or 
any  interest  thereon  in  respect  of  the  said  shares  was 
unpaid,  and  the  said  shares  were  not  by  any  reason  for- 
feited to  the  said  company ;  and  the  plaintiff  was  ready, 
willing,  and  offered  to  execute  the  said  deed  of  settlement 
within  the  period  of  six  months  after  the  day  of  thedate 
of  the  said  transfer ;  and  it  thereupon  became  and  was 
the  duty  of  the  defendants  to  permit  the  said  deed  of 
settlement  to  be  executed  by  the  plaintiff  in  person  or  by 
attorney ;  and  all  conditions  werefulfilled,  and  all  things 
happened,  and  all  times  elapsed  necessary  to  entitle  the 
plaintiff  to  be  permitted  to  execute  the  said  deed  of 
settlement,  and  to  have  the  said  shares  transferred  into 
his  name  in  the  books  of  the  said  company,  yet  the  de- 
fendant would  not  permit  the  plaintiff  to  execute  the 
said  deed  of  settlement,  but  wrongfully  refused  to  permit 
the  plaintiff  to  execute  the  said  deed,  and  thereupon 
wrongfully  declared  that  the  said  shares  weref  orfeited  to 
the  said  company,  and  thereupon  and  before  the  com- 
mencementof  this  action  wrongfully  soldiand  disposed  of 
the  same — whereby  the  plaintiff  has  lost  and  been  de- 
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prived,  not  only  of  the  said  shares  and  the  moneys  1868. 
which  he  paid  for  the  same,  but  also  of  the  dividends  lobb 
and  other  profits  accruing  therefrom,  and  has  been         J|^' 

otherwise  greatly  damaged.  AusTBALASTiiN 

Stxam 
Second  count  is  similar  to  the  first,  and  contains  the    Navigation 

same  introductory  matter;  but  the  breach  alleged  is —  Company. 
And  it  thereupon  became  and  was  the  duty  of  the  defen- 
dants not  to  permit  the  said  shares  to  be  declared  for- 
feited, or  sold  within  a  period  of  six  months  after  the 
date  of  the  said  transfer  from  the  said  W,  H,  Eldred  to 
the  plaintiff;  and  all  conditions  were  fulfilled,  and  all 
things  happened,  and  all  times  elapsed  necessary  to 
entitle  the  plaintiff  to  maintain  this  action  for  the 
grievance  hereinafter  alleged;  yet  the  def endants,within 
a  period  of  six  months  after  the  date  of  the  execution  of 
the  said  transfer  of  the  said  shares  from  the  said  TT.  H, 
Eldred  to  the  plaintiff,  wrongfully  declared  the  said 
shares  to  be  forfeited,  and  wrongfully  sold  and  disposed 
of  the  same,  whereby  the  plaintiff  has  lost  and  been 
deprived  not  only  of  the  said  shares  and  the  moneys 
which  he  paid  for  the  same,  but  also  of  the  dividends 
and  other  profits  accruing  therefrom,  and  has  been 
otherwise  greatly  damaged. 

Third  count — For  that  before  and  at  the  time  of  com- 
mitting the  grievances  hereinafter  mentioned,the  plain- 
tiff was  the  lawful  holder  of,  and  well  entitled  to  divers, 
to  wit,  twenty  shares  in  the  capital  of  the  company  in 
the  first  count  mentioned;  nevertheless,  the  defendants 
well  knowing  the  premises,  and  whilst  the  plaintiff  con- 
tinued the  lawful  holder  of  and  so  entitled  to  the  said 
8hares,and  before  thecommencement  of  this  suit,  wrong- 
fully, improperly,  and  without  any  lawful  cause  or 
excuse,  and  in  pretended  exercise  of  the  powers  and 
authorities  in  that  behalf,  given  and  conferred  by  the 
deed  of  settlement  in  the  said  first  count  mentioned, 
declared  the  said  shares  to  be  absolutely  forfeited,  and 
thereupon  sold  and  disposed  of  the  said  shares,  whereby 
the  plaintiff'  has  lost  and  been  deprived,  not  only  of  the 
said  shares  and  the  benefit  thereof , and  all  the  dividends 
and  other  profits  which  he  might  and  otherwise  would 
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have  derived  therefrom,  but  also  of  the  profits  of  sell- 
ing the  said  shares  at  an  increased  premium ;  and  the 
plaintiff  has  otherwise  been  greatly  damaged. 
Demurrer  and  joinder. 

Plea  6.  To  so  much  of  the  first  count  as  alleged  that 
the  defendants  wrongfully  declared  that  the  said  shares 
were  forfeited  to  the  said  company,  and  thereupon 
wrongfully  sold  and  disposed  of  the  same,  that  before 
and  at  the  time  of  the  commission  by  the  defendants 
of  the  said  alleged  grievances  the  following  were 
among  the  by-laws  of  the  said  company: — 

''22.  That  on  the  completion  of  the  transfer  of  any  share  or  shares, 
and  the  execation  of  this  deed  or  a  duplicate  thereof  by  the  person  or 
persons  to  whom  the  same  shall  be  transferred,  the  previous  holder  of 
such  share  or  shares  shall  as  between  the  proprietors  and  himself  be 
exonerated  and  released  from  all  claims,  demands,  obligations,  and 
liabilities  in  respect  of  snch  share  or  share8,and  from  all  further  obser- 
vance and  performance  of  any  covenants,  eonditions,  stipulations,  or 
agreements  herein  contained,or  which  may  be  contained  in  any  supple- 
mentary deed,  by -law,  or  regulation  of  the  company;  and  the  person  or 
persons  to  whom  such  transfer  shall  be  made,shall  have  the  sameprivi- 
leges  and  be  subject  to  the  same  liabilities  as  the  original  proprietor." 

''23.  That  in  all  cases  wherein  a  proprietor,  either  by  himself  or 
jointly  with  any  other  person  or  person8,8md  whether  directly  or  indi- 
rectly,shall  becomedebtor  to  the  company,  or  to  any  person  or  persons, 
for  their  use  and  behoof, or  shall  be  under  engagement  to  the  company 
of  any  kind,  such  debts  and  engagements  shall  be  first  and  paramount 
charges  upon  the  share  or  shares  of  such  proprietor.and  the  dividends 
or  bonuses,  or  interest  accruing  thereon,  before  all  other  creditors  of 
such  proprietor, and  before  his  or  her  assigns, voluntary  and  legal;  and 
it  shall  be  lawful  for  the  board  of  directors,  if  they  shall  see  fit,  to  pro- 
hibit and  restrain  the  transfer  of  the  share  or  shares  of  such  proprietor, 
or  the  payment  of  the  dividends,  or  bonuses  and  interest  (if  any) 
accruing  thereon, until  all  and  every  such  debts  and  engagements  shidl 
have  been  fully  paid  and  satisfied, and  to  apply  all  such  dividends  and 
bonuses  and  interest  in  or  towards  the  payment  of  snoh  debts  or 
engagements  ;  and  if  such  proprietor  shall  fail,  within  a  time  to  be 
fixed  by  the  board  of  directors,  to  pay  and  satisfy  aU  buch  debts  and 
engagements,  the  share  or  shares  of  such  proprietor  shall  thereupon 
become  forfeited  to  the  company ;  and  it  shall  be  lawful  for  the  board 
of  directors,  without  notice  to  such  proprietor,  absolutely  to  sell  the 
said  shares,  or  so  many  thereof  as  shall  be  necessary  and  sufficient 
for  the  purpose,  either  by  public  sale  or  by  private  contract,  and  to 
apply  the  proceeds  thereof,  together  with  the  dividends  and  bonuses 
and  interest  due  thereon,  in  liquidation  of  such  debts  and  engsge- 
rients ;  and  the  balance  of  the  nett  proceeds  of  any  such  sale  shall 
be  paid  over  to  the  late  proprietor  of  such  shares. 
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24.  That  no  person  or  persons  shall  be  deemed  or  taken  to  be  a 
proprietor  of,  or  to  have  any  interest  in,  any  share  or  shares  of  the 
said  capital,  until  he  or  she  shall  have  executed  this  deed,  or  a 
duplicate  thereof,  either  in  person  or  by  attorney,  provided,  however, 
that  this  article  shall  not  prevent  the  company  from  requiring  pay- 
ment of  and  recovering  the  deposit,  or  any  call  upon  shares  agreed 
to  be  taken  by  any  person,  nor  shall  it  protect  him  from  any  liabilities 
to  which  he  may  have  become  subject  by  the  acceptance  of  them, 
and  the  contribution  of  capital. 

"  27.  That  every  person  to  whom  any  original,  new,  or  forfeited 
share  or  shares  shall  be  allotted  or  assigned,  or  to  whom  any  share  or 
shares  shall  be  transferred,  shall,  within  six  months  after  the  date  of 
such  allotment,  assignment,  or  transfer,  execute  this  deed,  or  a  dupli- 
cate thereof,  unless  he  shall  have  previously  executed  it  in  respect  of 
shares  held  by  him  at  the  date  of  such  assignment ;  in  which  case  such 
execution  shall  take  effect  in  respect  of  the  newly  acquired  shares,  and 
shall  apply  to  the  same  fully  and  effectually,  notwithstanding  that 
such  transferee  shall  afterwards  sell  and  transfer  the  shares  in  respect 
of  which  he  originally  executed  the  deed ;  and  in  default  of  such 
execution  within  the  time  limited,  the  shares  in  respect  of  which 
default  shall  have  been  made,  shall  be  absolutely  forfeited  to  the  com- 
pany: Provided,  nevertheless,  that  the  board  of  directors  may,  if  they 
think  fit,  upon  the  application  of  the  person  to  whom  such  assignment 
or  transfer  shall  have  been  made,  discharge  any  share  or  shares  from 
forfeiture,  and  restore  the  same  or  any  part  thereof  to  such  person,  on 
such  terms  as  the  board  of  directors  may  think  proper ;  and  in  the 
event  of  such  discharge,  the  forfeiture  shall  (upon  such  execution  of 
this  deed,  or  a  duplicate  thereof  as  aforesaid)  be  held  not  to  have 
occurred,  and  the  rights  and  liabilities  of  the  person  making  default 
shall  be  deemed  not  to  have  been  in  anywise  affected  :  Provided  also, 
that  in  the  case  of  a  transfer  of  shares  the  transferor  shall,  until  such 
execution  of  this  deed  by  the  transferee,  or  until  such  forfeiture  of  the 
shares  transferred,  be  deemed  and  taken  to  be  the  continuing  pro- 
prietor of  the  same  for  all  purposes  (except  only  as  against  the  trans- 
feree), in  respect  of  the  receipt  of  dividends  and  disposal  of  the  shares." 

Averment,  that  before  and  at  the  said  time  when,  &c., 
the  said  W,  H.  Eldred  being  a  debtor  to  the  said  com- 
pany, and  under  an  engagement  to  pay  them  a  con- 
siderable sum  of  money,  failed  within  a  time  fixed  by 
the  said  board  of  directors  to  pay  and  satisfy  the  said 
debt  and  engagement  to  the  said  company,  whereupon 
the  said  company  sold  and  disposed  of  the  said  shares, 
as  they  lawfully  might — such  sale  being  necessary  to 
liquidate  the  said  debt  and  engagement,  which  are  the 
6aid  alleged  grievances  herein  pleaded  to. 

Demurrer  and  joinder. 

7.  To  so  much  of  the  first  count  as  alleged  that  the 
defendants  would  not  permit  the  plaintiff  to  execute 


1868. 

LOBB 
V. 

The 
Australasian 

Steam 

Navigation 

Company. 


284  SUPREME  COURT  REPORTS. 

1868.        the  said  deed  of  settlement,  say  that  before  and  at  the 

LoBB        time  of  the  commission  of  the  said  alleged  grievance 

The         *'^®  following  were  among  the  by-laws  of  the  said 

Australasian  company,  namely : — 
Steam 

Navigation  k  ^q  xhat  every  deed  or  instrument  of  transfer,  and  every  other 
deed  or  instrument  in  writing  on  which  the  right  of  any  proprietor 
'may  be  founded, or  an  attested  copy  of  every  such  last  mentioned  deed 
or  instrument,  shall  be  deposited  and  kept  at  the  office  of  the  com- 
pany, and  no  such  deed  or  instrument  of  transfer  shall  be  valid  or 
effectual  until  so  deposited;  but  every  such  proprietor  shall  be  entitled 
at  all  times,  by  writing  under  his  or  her  hand,  to  require  the  same  to 
be  produced  and  shewn  forth  to  himself  or  herself,  or  to  such  person 
or  persons  as  he  or  she  shall  require,  on  payment  of  all  reasonable  costs 
and  charges  attending  the  production  and  showing  forth  of  the  same. 

**  36.  That  if  such  transmission  be  by  virtue  of  the  marriage  of  a 
female  proprietor,  the  said  declaration  shall  contain  a  copy  of  the 
register  of  such  marriage,  or  other  particulars  of  the  celebration 
thereof,  and  shall  declare  the  identity  of  the  wife  with  the  holder  of 
such  shares ;  and  if  such  transmission  have  taken  place  by  virtue  of 
any  testamentary  instrument,  or  by  intestacy,  the  probate  of  the  will 
or  letters  of  administration,  or  any  official  extract  therefrom,  shall, 
together  with  such  declaration,  be  produced  to  the  manager  of  the 
company ;  and  if  the  right  to  become  a  proprietor,  or  to  procure 
another  person  to  become  a  proprietor,  be  claimed  in  consequence  of 
insolvency  or  bankruptcy,  or  of  any  appointment  as  a  guardian,  or 
as  a  committee  of  a  lunatic,  a  certificate  signed  by  the  commissioner 
of  insolvent  debtors  or  bankrupts,  or  the  master  in  equity,  as  the  case 
may  require,  shall,  together  with  such  declaration,  be  produced  and 
left  with  the  manager  of  the  company  ;  and  if  any  right  to  make  a 
transfer  be  claimed  by  virtue  of  any  power  of  attorney,  the  power  of 
attorney  shall  be  so  produced,  and  the  same  or  an  attested  copy 
thereof  shall  be  left;  and  upon  such  production,  and  the  due 
execution  of  these  presents  in  either  of  the  cases  aforesaid,  by  the 
person  electing  to  become  proprietor  as  aforesaid,  or  by  the  person 
so  as  aforesaid  procured  to  be  such  proprietor,  the  shares  shall  (but 
subject  to  the  provisions  in  that  behalf  hereinbefore  contained)  be 
transferred  in  the  books  of  the  company  into  the  name  of  the  penoa 
or  persons  entitled  to  become  a  proprietor  in  respect  thereof." 

Averment,  that  the  said  W,  H,  Eldred  offered  to  execute 
thesaiddeedof  settlement  as  the  attorney  of  the  plaintiff, 
and  that  the  plaintiff  did  not  otherwise  offer  to  execute 
the  same  ;  and  that  the  said  W,  H.  Eldred  failed  to  pro 
duce  to,  or  deposit  with,  the  company  any  power  of 
attorney  authorising  the  said  W.  H.  Eldred  to  execute 
the  said  deed  for  the  plaintiff;  and  thereupon  the  defen- 
dants refused  to  permit  the  said  W.  H,  Eldred  to  execute 
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the  said  deed  as  such  attorney,  as  they  lawfully  might,         1868. 

which  is  the  said  grievance  herein  pleaded  to.  Lobb 

Demurrer  and  joinder.  ^^ 

12.  To  second  count,  that  before  and  at  the  time  of  Aubtralasiak 

Steam 

the  commission  by  the  defendants  of  the  said  alleged  Kayigatioit 
grievances,  the  by-laws  in  the  sixth  plea  set  forth  were  Company. 
by-laws  of  the  said  company;  and  that  before  and  at  the 
time  the  said  W.  ff.  Eldred  being  a  debtor  to  the  said 
company,  and  under  an  engagement  to  pay  them  a  con- 
siderable sum  of  money,  failed  within  a  time  fixed  by  the 
said  board  of  directors  to  pay  and  satisfy  the  said  debt 
and  engagement  to  the  said  company,  whereupon  the 
said  company  sold  and  disposed  of  the  said  shares,  as 
they  lawfully  might — such  sale  being  necessary  to  liqui- 
date the  said  debt  and  engagement,  which  are  the  said 
alleged  grievances  herein  pleaded  to. 

Demurrer  and  joinder. 

14.  To  third  count,  that  before  and  at  the  said  time 
when,  &c.,  the  by-laws  in  the  first  and  second  counts, 
and  in  the  sixth  plea  mentioned,  were  by-laws  of  the  said 
company  in  force,  under  and  by  virtue  of  the  said  Act  in 
the  said  count  mentioned,  incorporating  the  said  com- 
pany ;  and  the  said  shares  were  standing  in  the  books  of 
the  said  company  in  the  name  of  W.  H.  Eldred  as  in 
the  first  count  mentioned ;  and  the  said  W,  H.  Eldred 
being  before  and  at  the  said  time  a  debtor  to  the  said 
company,  and  under  an  engagement  to  pay  to  them  a 
considerable  sum  of  money,  failed  within  a  time  fixed  by 
the  said  board  of  directors  to  pay  and  satisfy  his  said 
debt  and  engagement  to  the  said  company,  whereupon 
the  said  company  sold  and  disposed  of  the  said  shares  as 
they  lawfully  might — such  sale  being  necessary  to  liqui- 
date the  said  debt  and  engagement,  which  are  the  said 
alleged  grievances  herein  pleaded  to. 

Demurrer  and  joinder. 

Replications — 2.  To  the  sixth, twelfth,and  fourteenth 
pleas,  that  at  the  time  of  the  execution  of  the  deed  of 
transfer  in  the  said  first  and  second  counts  respectively 
mentioned — and  at  the  time  when  the  consent  of  the 
board  of  directors  was  given  thereto,  as  in  the  said  first 
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1868.         and  second  counts  respectively  alleged — and  at  the  time 
LoBB        when  the  plaintiff  first  became  the  lawful  holder  of  the 
^  .  said  shares,  as  in  the  said  third  count  mentioned — the 

AU8TBALA8IAN    gaid  W.  H.  Eldved  was  not  a  debtor  to  the  said  com- 
Navioation    p&ny,  and  was  not  under  any  engagement  to  pay  them 
CoBiPANY.      j^^y  gmjj  Qf  money  within  the  meaning  of  the  twenty- 
third  by-law,  in  the  said  sixth,  twelfth,  and  fourteenth 
pleas  respectively  set  forth  or  referred  to. 
Demurrer  and  joinder. 

3.  To  the  same,  that  at  the  time  of  the  execution  of 
the  said  deed  of  transfer  in  the  said  first  and  second 
counts  respectively  mentioned — and  at  the  time  when 
the  consent  of  the  board  of  directors  was  given  thereto, 
as  in  the  said  first  and  second  counts  respectively  all^fed 
— and  at  the  time  when  the  plaintiff  first  became  the 
lawful  holder  of  the  said  shares,  as  in  the  said  third 
count  mentioned — the  said  board  of  directors  had  not 
fixed  the  time  within  which  the  said  W,  H,  Eldred  was 
to  pay  and  satisfy  the  said  debt  and  engagement  in  the 
said  sixth,  twelfth,  and  fourteenth  pleas  mentioned,  as 
therein  alleged ;  nor  did  they  fix  the  said  time  until 
long  afterwards. 

Demurrer  and  joinder. 

Darley  for  the  plaintiff.  The  action  is  by  the  trans- 
feree of  certain  shares  in  the  company,  and  who  as  such 
had  been  approved  of  by  the  company,  but  who  had  not 
executed  thedeed  as  required  by  the  by-laws  against  the 
company  for  selling  those  shares  for  a  debt  due  to  the 
company  by  the  transferor — which  debt  did  not  accrue 
due  till  after  the  approval  of  the  transfer.  The  third 
count  is  clearly  good,  and  was  so  held  on  demurrer  in 
Catchpole  v.  Ambergate,  <tc.,  Mailway  Company  (a). 
This  being  a  case  of  forfeiture,  the  clauses  relied  on  by 
the  defendants  in  their  pleas  must  be  construed  most 
strictly  ;  and  so  construing  them,  no  debt  of  the  trans- 
feror, which  accrued  after  approval  of  the  transfer,  can 
affect  the  inchoate  rights  of  the  transferee.  Directors 
have  no  power  to  declare  a  forfeiture,  unless  it  be  ex- 

(a)l£.  &B.  111. 
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pressly  given  to  them,  Norman  v.  Mitchell  (a) ;  and         1868. 
the  Court  will  narrowly  criticise  the  exercise  of  any         Lobb 
such  power ;  Blisset  v.  Daniel  (6).     Hart  v.  Clarke  (c)         rj^'^ 
shows  how  strictly  the  right  of  forfeiture  is  to  be  Australabian 

ST£AM 

construed^  and  how  clear  and  distinct  must  be  the    Navigation 
evidence  to  support  such  right.     Watson  v.  Eales  (d)     Company. 
is  a  distinct  authority  that  directors  have  no  power  to 
forfeit  for  a  debt  accruing  after  they  have  sanctioned 
the  transfer.    J?,  v.  Inns  of  Court  Co,  (e)  wa»s  cited. 

Stephen  for  the  defendants.  The  defendants  contend 
that  by  these  by-laws  they  are  entitled  to  declare  shares 
forfeited,  if  the  deed  of  copartnership  has  not  been 
executed.  [Stephen,  C.J.  Is  the  right  of  the  trans- 
feree to  six«months,  within  which  he  must  execute  the 

w 

deed,  lost  by  the  transferor  becoming  indebted  to  the 
company  ?]  Otherwise,  all  the  clauses,  providing  that 
the  transferor  shall  remainliable,are  surplusage.  After 
the  transfer  is  executed^  the  transferee  is  the  absolute 
owner  as  between  him  and  the  transferor,  but  not  as 
between  him  and  the  company.  The  transferee  only 
suffers  the  consequences  of  his  own  delay.  The  clause 
providingfor  a  forfeiture,unless  the  transferee  executes 
within  six  months,  is  for  the  protection  of  the  company; 
and  why  should  the  company  be  deprived  of  that  pro- 
tection during  the  period,  or  by  an  inchoate  transaction 
which  may  never  be  perfected  ?  The  rights  and  liabili- 
ties of  the  transferor  continue  until  execution  by  the 
transferee.  [Stephen,  C.J.  There  is  no  allegation  on 
the  record,  that  when  the  plaintiff  offered  to  execute  the 
deed  his  transferor  was  not  indebted ;  nor  that,  at  that 
time,  the  defendants  had  not  actually  seized  the  shares 
for  his  debt.]  As  regards  the  power  of  attorney,  it 
must  be  taken  that  as  far  as  the  company  is  concerned, 
the  power,  if  not  produced,  does  not  exist. 

Darley  in  reply.    The  proviso  to  the  27th  clause  im- 

(a)  5  l>e  G.  M.  ft  O.  671,  cited  1  Lindley  621. 
{b)  10  Hare  506,  cited  1  Lindley  793. 

(c)  6  De  G.  M.  ft  G.  232 ;  24  L.J.  Gh.  137  ;  S.C.,  6  H.L.C.  633; 
27  Lu  J.  Gh.  615. 

(d)  26  L.J.  Oh.  361.        (e)  32  L.J.Q.B.  369  ;  1  Lindley  687. 
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^^^^'        plies,  that  in  respect  of  the  disposal  of  shares  the 

LoBB        transferor  is  the  proprietor. 

The  ^^^-  ^v«  vtdt. 

Australasian 

Steam  Their  Honors  now  gave  ludfirment  herein  as  follows: — 

Navigation  e>        j      © 

July  31.  Stephen,  C.J.     We  retain  the  opinion  formerly  inti- 

mated by  us,  that  on  the  main  question  raised  in  this 
ease  our  judgment  must  be  substantially  for  the  defen- 
dants. The  action  is  brought  by  the  transferee  of  sundry 
shares  in  the  defendants'stock,  for  selling  those  shares 
after  the  transfer,  to  satisfy  a  debt  due  to  the  companyby 
the  transferor — which  debt  did  not  accrue,  until  after 
the  defendants  had  approved  of  that  transfer.    The 
defence  of  the  company  is,  in  substance,  that  no  transfer 
is  complete  as  between  them  and  the  transferor,  not- 
withstanding any  such  approval,  until  the  transferee 
shall  have  executed  the  copartnership  deed  ;  that  the 
plaintiffne  ver  did  execute  that  instrument,  in  accordance 
with  the  by-laws,  or,  before  the  accruing  of  the  debt, 
offer  to  execute  it ;  and  therefore,  that  the  transferor's 
shares  continued  liable  for  the  debt,  and  were  lawfully 
sold  accordingly.     And  we  think  that  this  defence,  as  it 
appears  on  the  pleadings,  is  a  good  one.  There  are  other 
matters  arising  on  these,  however,  which  we  shall  have 
to  dispose  of  in  the  plaintiff's  favour;  one  of  the  counts, 
an  d  several  of  the  pleas  or  replications,  being  demurred  to. 
The  first  count  alleges,  that  the  shares  were  purchased 
by  one  Eldred  with  the  plaintiff's  money,  as  the  latter  s 
agent  and  for  his  benefit,  but  that  Eldred  executed  the 
deed  of  settlement,  and  the  shares  stood  in  his  name : 
that  £2ir6cZafterwards,  with  theconsent  of  thedirectors, 
transferred  thoseshares  in  due  form  to  theplaintiff,  they 
not  being  at  the  time  for  any  cause  forfeited  ;  and  that 
the  plaintiff,  within  six  months  afterwards,  offered  to 
execute  the  said  deed — but  that  the  defendants  would 
not  allow  him  to  do  so,  or  to  be  entered  on  the  books  as 
owner  of  the  shares,  and  on  the  contrary  declared  them 
forfeited,  and  sold  them.     The  same  count  had  pre- 
viously set  out  certain  provisions  in  the  settlement  or 
copartnership  deed,  which  by  the  statute  incorporating 
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the  company  are  constituted  its  by-laws ;  and  among  1868. 
these  is  one  giving  validity  to  the  transfer  of  shares,  if  Lobb 
in  a  prescribed  form  and  with  consent  of  the  board.  m/ 

But  anotherby-lawdecIares,thatneverthelessno  person  Austbalasuk 
shall  be  deemed  a  proprietor,  or  to  have  any  interest  in     Natation 
the  stock  of  the  company,  until  after  he  shall  have      Company. 
executed  that  deed.     There  is  this  further  provision, 
that  the  transferee  shall  execute  it  within  six  months ; 
or,  in  default,  that  the  shares  shall  be  forfeited. 

The  sixth  plea,  which  is  the  first  demurred  to,  is  in 
answer  to  a  portion  only  of  this  count ;  that  is  to  say,  so 
much  as  complains  of  the  declaration  of  forfeiture,  and 
sale  of  the  shares.  It  commences  by  setting  out  in  full 
the  two  last  mentioned  by-laws  (the  24th  and  27th)  with 
two  others — being  the  22nd  and  23rd.  The  former  of 
these  enacts,  that  a  person  transferring  shares  shall 
cease  to  be  liable  in  respect  of  them,  and  that  the  trans- 
feree shall  succeed  to  his  privileges  and  liabilities,  on 
completion  of  the  transfer,  and  the  execution  by  such 
transferee  of  the  copartnership  deed.  But  the  27th  by- 
law contains  an  express  proviso,  that  until  such  exe- 
cution the  transferor  shall  be  deemed  the  continuing 
proprietor,  for  all  purposes.  And  the  23rd  provides 
that  whenever  a  proprietor  becomes  indebted  to  the 
company,  such  debt  shall  become  a  first  charge  on  his 
shares ;  that  the  company  may  restrain  their  transfer 
until  payment ;  and  that,  if  he  fail  within  a  fixed  time 
to  make  such  payment,  the  shares  shall  become  forfeited, 
and  the  directors  may  sell  them  accordingly,  or  so 
much  as  may  be  necessary,  in  discharge  of  the  debt. 
The  defendants  then  aver,  that "  before  and  at  the  time 
when,  Ac.,"  Eldred  was  indebted  to  the  company  in  a 
considerable  sum,  which  he  failed  to  pay  within  a  time 
fixed  by  the  directors ;  whereupon  they  sold  his  shares 
as  authorised  by  the  deed — such  sale  being  necessary 
for  the  satisfying  of  that  sum. 

The  plea  is  demurred  to,  on  the  ground  that  the 

directors  have  no  power  to  declare  any  shares  f orfeited, 

or  to  sell  them,  for  the  cause  stated,  or  for  any  act  or 

omission  of  the  transferor,  af terapprovalby  them  of  the 

T— 7 
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1868.  .  transfer  of  those  shares: — it  being  consistent  with  the 
LoBB  plea,  that  in  fact  not  only  soch  declaration,  but  the 
Jr  fixing  of  thetime  for  payment,  and  even  the  contracting 

Australasian  of  the  debt,  occurred  after  such  transfer  and  approval. 
Navigation  '^^^  plaintiff  has,  moreover,  filed  replications  (the  second 
Company,  and  third)  to  this  plea,  asserting  that  those  matters 
severally  did  occur  after  such  approval,  as  suggested. 
And  to  these  replications  the  defendants  demur;  insist- 
ing on  their  right  to  sell,  forany  debt  owing  and  unpaid 
by  Eldred,  so  long  as  the  deed  of  settlement  remained 
unexecuted  by  the  plaintiff. 

It  was  insisted  on  his  behalf,  that  after  that  approval 
the  plaintiff  possessed  an  inchoate  right  to  the  shares, 
which  right  the  company  could  not  prejudice,  notwith- 
standing the  terms  of  their  deed  or  by-laws,  literally 
taken,  by  permitting  the  transferor  afterwards  to  con- 
tract a  debt  with  them,  and  then  resorting  to  the  trans- 
ferred shares  for  its  liquidation.  And  the  apparent 
hardship,  if  not  unfairness  of  such  a  proceeding  on  the 
part  of  the  directors,  under  the  circumstances,  is  suf- 
ficiently striking.  It  w€ks  urged,  that  those  provisions 
must  be  construed  strictly,  so  as  to  avoid  a  forfeiture ; 
and  that  to  insist  on  so  extreme  a  right,  against  the 
actual  owner  of  the  shares,  was  practically  a  fraud.  To 
this  we  must  observe,  that  it  is  rarely  safe  to  rely  on 
such  considerations  in  any  case,  as  indicating  the  real 
equities  or  morality  of  a  transaction.  The  fact  stated, 
that  these  shares  were  purchased  with  the  plaintiff's 
money,  and  that  Eldred  held  them  as  his  agent  only, 
cannot  affect  the  question ;  for  it  is  not  said,  that  the 
directors  were  acquainted  with  thecircumstance.  They 
may  have  been  ignorant,  equally,  of  the  actual  relations 
existing  between  those  parties.  The  transfer,  for  aught 
the  board  knew,  was  simulated ;  or  it  may  have  been 
cancelled,  or  the  consideration  for  it  have  failed.  There 
may  have  been  no  intention,  until  after  Eldred  had 
become  indebted,  to  perfect  the  transferee's  title  by 
executing  thedeed.  Itmay  be,  even,  since  the  transferor 
represented  equally  the  transferee,  that  there  was  a 
doubt  as  to  the  latter's  acceptance  of  the  shares.    In  t^e 
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meantime,  the  company  would  naturally  look  to  the         1868. 
former  alone,  as  the  only  person  fully  responsible ;  and        lk)bb 
both  he  and  the  plaintiff  knew,  or  were  bound  to  know,         -,^- 
that  the  latter's  title  m(^s  not  perfected — and  so,  that  Aubtbalasian 
Eldred  remained  the  proprietor,  except  as  against  his    navigation 
transferee^  for  every  purpose.     We  see  nothing  inequi-      Company. 
table,  these  things  being  considered,  in  resorting  to 
Sldred's  shares  for  payment  of  his   debt,  although 
arising  after  the  transfer  and  approval ;  and  we  enter- 
tain no  doubt,  having  regard  to  the  provisions  which 
have  been  cited,  that  these  defendants  had  the  legal 
right  so  to  do. 

The  plea  must  be  taken  to  have  admitted,  we  con- 
ceive, all  that  is  alleged  afterwards  in  the  replications 
demurred  to.  For,  if  the  facts  were  that  the  debt 
existed  at  the  time  of  the  transfer,  and  that  a  day  had 
then  been  fixed  for  payment,  they  certainly  would  have 
been  stated;  and,  not  having  been  so,  the  inference  (on 
the  ordinary  pleading  rules)  is  the  other  way.  But,  so 
construing  the  plea,  and  considering  it  simply  as  an 
answer  to  the  selling  of  the  shares,  we  think  it  good- 
— for  the  reasons  given;  and  that  the  replications,  for 
the  same  reasons,  afford  no  answer  to  it. 

We  may  add,  that  the  case  before  us  is  not,  in  strict- 
ness, one  of  forfeiture—  although  the  expression  in  the 
by-law  is,  that  the  shares  will  become  forfeited  on  non- 
payment; but  is  simply  a  case  of  lien,  with  a  power  of 
sale.  And,  although  the  count  pleaded  to  states  that 
the  defendants  ''  declared  "  the  shares  forfeited,  and 
sold  the  same,  this  6th  plea  rightly  justifies  the  sale 
only ;  since,  in  any  event,  no  declaration  of  forfeiture 
was  necessary  to  support  such  sale. 

The  defendants'  7th  plea  (the  next  demurred  to)  is 
addressed  to  the  earlier  portion  of  the  first  count;  that 
is  to  say,  to  the  complaint  of  their  not  having  allowed 
the  plaintiff,  although  offering  in  due  time  to  do  so,  to 
execute  the  copartnership  deed.  And,  in  answer  to 
this,  the  plea  sets  out  the  80th  and  36th  by-laws ;  the 
former  requiring  the  deposit  with  the  company  of  every 
instrument  of  transfer,  and  every  other  instrument  on 
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1868,         which  the  proprietor's  right  may  be  founded — and  the 

LoBB         latter,  in  every  case  of  transfer  under  a  power  of 

m/  attorney,  requiring  the  production  of  such  power.     The 

AuBTRAULsiAN  words  are  these  (by-law  36),foUowing  various  instances 

NAvroATioN    ^^  ^  claim  to  transmitted  shares ;  **  and  if  any  right  to 

Company,      make  a  transfer  be  claimed  by  virtue  of  any  power  of 

attorney,  the  power  shall  be  produced."    The  by-law 

thus  proceeds.     "  And,  upon  such  production,  and  the 

due  execution  of  these  presents,  by  the  person  electing 

to  become  proprietor  as  aforesaid,  the  shares  shall  be 

transferred  in  the  books  of  the  company"  into  his  name. 

The  plea  then  avers,  that  the  only  offer  to  execute  the 

deed  wAshy  Eldred  himself, he  claiming  to  act  in  that 

behalf  as  the  plaintiff's  attorneys  but  that  the  said 

Eldred  produced  no  power,  authorising  him  so  to  act ; 

wherefore  the  defendants  would  not  let  him  execute 

the  deed,  as  such  attorney. 

To  this  7th  plea  the  plaintiff  has  demurred  ;  on  tb% 
ground  that,  i?2<2r6c2'8 authority  in  faot not  being  denied, 
the  directors  had  no  right  to  require  the  production, 
and  still  less  the  deposit,of  the  instrument  conferring  it 
And  as  to  this,  our  judgment  will  be  for  the  plaintiff 
Neither  the  30th  nor  the  36th  by-law,  it  seems  to  us, 
touches  the  particular  case.  The  transfer  was  clearly 
not  by  an  agent,  but  by  Eldred  as  transferor  in  ^his  own 
right;  and,  since  that  transfer  was  approved  of,  and  the 
instrument  effecting  it  deposited,  the  plaintiffs  right 
thereupon  to  execute  the  deed  of  settlement,  thus  per- 
fecting his  title,  would  seem  to  have  been  complete. 
There  was  no  other  instrument,  on  which  his  right  as 
proprietor  (or  to  be  entered  in  the  books  as  such)  was 
founded ;  and,  consequently,  there  was  nothing  else  to 
deposit.  So  much  for  the  30th  by-law.  And,  on  the 
other  hand,  as  already  observed,  since -ffWr«i'8  right  to 
make  that  transfer  depended  on  no  derived  authority, 
the  production  of  his  power  of  attorney  could  not  be 
required  under  by-law  36. 

In  one  sense,  no  doubt,  the  plaintiffs  right  eventually 
might  be  said,  had  he  executed  the  deed,  to  have  been 
founded  on  the  power  of  attorney.    For  the  plaintiffs 
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title  as  proprietor  could  not  be  perfected,  without  such    .     1868. 
execution ;  and  that  execution  would  not  be  his,  unless         lobb 
the  person  ostensibly  representing  him  was  authorised         _!• 
to  do  so.    But  this  we  think  was  not  the  meaning  of  the  Australasian 
30th by-law.  Itcontemplatesthedepo8it(notproduction    navjoakon 
merely)  of  such  instruments  as  show  the  claimant's  then      CoMPAmr. 
present  right  to  the  character  assumed  by  him.    Now 
here  the  plaintiff  was  equally  EldredJa  transferee, 
whether  he  afterwards  was  admitted  to  the  status  of 
a  proprietor  or  not.     Had  the  plaintiff  claimed  the 
right  under  a  transfer  executed  by  power  of  attomeyi 
the  by-law  would  have  been  applicable. 

It  will  be  perceived,  that  the  plea  now  in  question, 
and  consequently  our  judgment  on  it,  relates  exclusively 
to  the  production  of  Eldred's  power,  or  its  production 
and  deposit,  as  erroneously  supposed  to  be  required  by 
the  by-laws.  If,  for  any  reason,  that  gentleman  had  no 
8uch  power,  or  ha>d  not  in  fact  authority  to  execute  the 
deed,  so  as  thereby  to  bind  his  supposed  principal,  we 
are  far  from  saying  that  such  might  not  be  a  defence. 
For  in  that  case,  although  Eldred  individually  may 
have  offered  to  execute  it,  the  plaintiff  did  not  either 
personally  or  by  agent  so  offer.  We  may  observe,  more- 
over, that  although  Eldred's  debt  arose  (or  must  be 
taken  to  have  arisen)  after  the  transfer,  and  after  its 
approval  by  the  board,  there  is  nothing  on  this  record  to 
show  when  that  debt  really  did  accrue.  It  perhaps 
-existed,  therefore,  when  his  offer  to  execute  the  deed 
was  first  made  ;  and  possibly,  had  such  been  the  defen- 
dants' ground  of  refusal,  this  fact  equally  might  have 
been  an  answer  to  the  complaint.  But  their  present 
justification,  we  are  quite  clear,  is  not  one. 

There  then  arises  this  difiSculty — although  the  ob- 
jection is  not  stated  in  the  demurrer,  nor  was  the  point 
taken  (so  far  as  we  remember)  on  the  argument.  If  the 
defendants  unjustifiably  refused  to  permit  Eldred  to 
execute  their  deed,  and  thus  tortiously  prevented  the 
plaintiff  from  completing  his  title,  the  selling  of  the 
shares  afterwards  by  them  cannot  be  justified  ;  for  to 
hold  the  affirmative  would  be  to  declare,  in  effect,  that 
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1868.  they  could  legally  take  advantage  of  their  own  wrong, 
LoBB  and  escape  all  liabilityin  damages  fortbatsale,although 
Jf-  itself  accomplished  solely  by  means  of  the  refusal    Aa 

Australasian  an  answer  to  the  complaint  of  selling,  merely,  we  have 
Navigation  ^^'^^'^^y  decided  that  the  sixth  plea  is  good ;  and,  were 
OoMPANY.  this  the  only  grievance  complained  of  in  the  count,  the 
answer  to  it  would  have  been  complete.  But  the  count 
charges,  that  the  defendants  would  not  permit  the 
plaintiif  to  execute  the  deed,and  thereupon  declared  the 
shares  forfeited,  and  sold  them.  Looking  at  this  in 
connexion  with  the  prefatory  matter  in  the  count,  is  not 
the  plaintiffs  complaint  in  substance  one  only  ? — that 
the  defendants  prevented  the  perfecting  of  his  title,aDd 
thereby  enabled  themselves  to  sell  the  shares,  as  for  the 
debt  of  a  still  continuing  owner.  And  if  so,  can  the 
defendants — by  separating  the  effect  from  its  cause,  as 
they  have  done,  and  pleading  to  each  as  a  distinct 
grievance — succeed' in  justifyingthatsale  on  the  ground 
of  the  continuing  ownership,  which  they  themselves 
tortiously  occasioned  ?  The  count  certainly  is  framed, 
taking  it  literally,  as  on  two  separate  matters  of  com- 
plaint. We  think,  however,  that  substantially  the 
charge  may  be  considered  as  no  more  than  one ;  namely, 
the  refusal  to  permit  Eldred  to  execute : — the  conse- 
quence of  that  act  being  the  sale,  which  itself  was 
wrongful, only, because  it  flowed  from  the  act  thatmade 
such  sale  possible.  The  result  of  a  contrary  ruling 
would  be,  as  already  suggested,  that — the  sale  being 
justified  on  the  record — the  plaintiff  would  only  be  able 
to  obtain  nominal  damages;  for  the  mere  refusal, 
apart  from  the  disposal  of  the  shares,  could  scarcely 
have  occasioned  any  injury. 

On  this  ground,  that  the  sixth  plea  is  pleaded  to  a 
consequential  grievance  merely,  which  we  think  covered 
by  the  seventh  plea,  although  in  terms  framed  to  meet 
only  the  previous  portion  of  the  count,  we  sustain  the 
demurrer  to  the  former,  as  well  as  that  to  the  latterplea. 
But,  as  the  point  has  not  been  argued,  and  the  defen- 
dants may  desire  to  urge  that  their  sixth  plea,  if 
amended^  may  be  a  good  answer  to  the  refusal  as  well  as 
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to  the  sale,  or  they  may  have  some  other  defence  to  1S68. 
that  count,  which  it  would  seem  right  now  to  allow  lobb 
them  to  plead,  we  give  them  leave  to  amend  as  they  ,^^^ 

may  be  advised.     The  same  indulgence  is  granted  to  Austiulaszak 
the  plaintiff ;  in  each  case  on  the  usual  terms.  Navigation 

We  now  come  to  the  second  count  of  the  declaration.  Company. 
which  is  similar  to  the  first,  and  contains  the  same  intro- 
ductory matter.  But  the  grievance  charged  is,  that  it 
was  the  defendants'  duty  to  keep  the  shares  open — the 
transfer  to  the  plaintiff  having  been  approved  of — for 
six  months  after  suchapproval;  whereas  the  defendants, 
before  the  expiration  of  that  period,  and  notwithstanding 
an  offer  by  him  to  execute  the  copartnership  deed, 
declared  the  shares  forfeited,  and  thereupon  sold  them. 
The  plea  (the  12th  tiled)  in  answer  to  this,  after  re- 
ferring to  the  four  by-laws  set  out  in  the  sixth  plea, 
states  Eldred'd  indebtdness,  and  the  sale  of  his  shares 
to  satisfy  the  debt,  in  the  same  words  as  the  latter;  and 
it  is  demurred  to,  on  the  grounds  relied  on  as  objections 
to  that  plea.  We  are  of  opinion  that  the  plea  is  good, 
for  substantially  the  reason  given  in  support  of  the 
sixth ;  and  we  need  add  nothing  to  those  reasons,  or  to 
the  observations  made  in  connection  with  them.  If,  to 
satisfy  a  debt  of  the  transferor,  accrued  and  in  arrear 
after  the  approval,  but  before  execution  of  the  deed  of 
settlement,  which  act  alone  perfected  the  transfer,  the 
defendant  had  a  right  to  deal  with  the  shares  as  being 
still  his  property — which,  by  the  cited  provisions,  they 
clearly  were — it  follows  that  the  defendants  could 
exercise  that  right,  equally  before  the  expiration  of 
six  months  from  the  transfer,  as  after  such  expiration. 

The  third  count  simply  alleges,  that  the  plaintiff  was 
the  lawful  holder  of  twenty  shares  in  the  company's 
stock,  and  that  the  defendants,  well  knowing  the 
premises,  wrongfully  and  without  any  excuse,  in  pre- 
tended exercise  of  powers  conferred  by  the  deed  of 
settlement,  declared  the  shares'forf  eited,  and  thereupon 
sold  them.  This  count  is  demurred  to,  on  the  ground 
that  it  fails  to  show  how  or  why  the  sale  was  wrongful. 
The  defendants  also  plead  to  it  (being  their  14th  plea). 
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1868.         citing  the  by-laws  of  the  company  as  before,  that  at  the 

LoBB        time  of  such  sale  the  shares  stood  in  Eldred'a  name ; 

j^'^         and  that,  he  being  then  indebted  to  the  company,  and 

Australasian  having  failed  to  pay  his  debt  at  a  date  fixed  by  them, 

Navigation    *^®y  8old  the  shares  to  satisfy  it.   This  plea  is  demurred 

Company,     to,  on  the  objections  raised  to  the  6th  and  1 2  th,  already 

disposed  of.     And,  as  the  plea  is  sustained,  for  the 

reasons  already  given,  and  referred  to  in  the  last  para- 

graph,  it  becomes  practically  useless  to  give  judgment 

on  the  demurrer  to  the  count.    But  we  think  that  count, 

on  the  whole,  sufficient  for  its  purpose  ;  since,  whaterer 

may  be  the  damages  recoverable  for  an  act  apparently 

innocuous,  the  complaint  seems  to  us  to  be  intelligibly 

and  adequately  stated.    The  shares  are  alleged  to  have 

been  the  property  of  the  plaintiff,  and  while  such  to 

h  a  ve  been  tortiously  sold  by  the  defend  ants — who,  acting 

by  their  directors,  might  have  set  up  some  claim  under 

the  by-laws,  of  a  nature  unknown  to  the  plaintiff,  bat 

which  might  make  the  sale  ostensibly  legal,  and  thus 

directly  and  indirectly  the  cause  of  much  injury  to  him. 

Catchpole  v.  The  Ambergate  Railway  Company  (a) 

seems  to  be  a  clear  authority  in  support  of  this  count 

There  are  replications  to  the  twelfth  and  fourteenth 

pleas,  the  same  as  to  the  sixth  ;  and  the  demurrers  to 

them  are  necessarily  sustained,  for  the  reasons  given 

already  with  respect  to  that  plea.     The  result  is,  that 

the  defendants  will  have  judgment  on  all  thedemurrers, 

excepting  those  to  the  third  count  and  the  sixth  and 

seventh  pleas  respectively ;  as  to  which,  our  judgment 

is  for  the  plaintiff. 

It  may  be  well  to  notice,  that  the  sixth  plea  (thus 
among  others  disposed  of)  would  seem  to  be  bad,  for  a 
technical  reason ;  namely,  that  it  confesses,  but  does  not 
eventually  in  any  way  avoid,  the  alleged  declaring  of 
the  forfeiture  of  the  shares.  The  plea,  as  we  observed 
when  dealing  with  it,  juatifies  only  the  selling  of  theoL 
But,  this  latter  being  the  only  substantial  grievance, 
and  the  "declaration"  of  forfeiture  (for  we  must  assume 
on  these  pleadings  that  there  was  one)  being  a  mere 

(a)  1  El.  &  Bl.  119. 


OASES  AT  LAW.  297 

nullity,  the  by-laws  mentioning  no  such  procedure,         1868. 
the  omission  is  in  our  opinion  immaterial.  Lobb 

V. 

Faucett,  J.     I  shall  merely  add  a  few  observations  ^ustr^asian 
in  reference  to  two  cases  that  w^e  cited  from  the        Steam 

T «       T  1  Navigation 

J-.aw  Journal.  Company. 

In  Watson  v.  Ealea  (a)  the  transfer  had  been  regis- 
tered ;  and  the  company,  after  they  had  full  notice  of 
the  state  of  the  accounts  between  themselves  and  the 
transferor,  who  at  the  time  of  the  transfer  and  regis- 
tration was  their  secretary  and  treasurer,  treated  the 
transferees  as  the  holders  and  owners  of  the  shares. 
Under  such  circumstances,  it  was  held  that  whatever 
might  have  been  the  consequence  if  the  company  had 
at  first  questioned  the  validity  of  the  transfer,  they 
could  not  then  make  the  transferees,  or  the  shares  of 
which  they  were  the  recognised  owners,  liable  for  the 
debts  of  the  transferor,  although  incurred  before  the 
transfer.  In  the  Queen  v.  The  Inns  of  Court  Hotel 
Company  (Limited)  (6),  the  facts  on  which  the  decision 
rested  were  very  few.  Mr.  Rudolph,  the  owner  of  some 
shares,  transferred  them  while  a  balance  of  10s.  per 
share  was  due  upon  them,  and  the  company  refused  to 
register  the  transfer.  He  afterwards  paid  the  balance, 
and  then  again  claimed  to  have  the  transfer  registered. 
A  call  that  was  subsequently  made  by  the  company 
was  held  to  be  irregularly  made,  and  not  bona  fide ; 
and  the  Court  held  that  the  transfer  ought  to  be 
registered.  These  cases  do  not  appear  to  be  in  any 
way  opposed  to  the  present  decision. 

Judgment  accordingly. 


(a)  26  L.J.  Ch.  361.  (6)  32  L.J.Q.B.  369. 
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j„n^  29.  Peters  against  Thornton  (a). 

* 

Declaration  "FjlIRST  count,  for  goods  sold  and  delivered.     Second 
plaintiflf  de-  count,  for  the  conversion  of  certain  goods — that  is 

dT'^^d  *t  *^^  ^  ^y^  ^^^^  cases  of  cigars,  live  quarter  casks  of  sherry 
tain  goods,  to  wine,eight  quarter  casks  of  port  wine,twenty-fourcases 

defendantMa  ^^  ®'^®'  *°^  twenty  cases  of  brandy.  Third  count,  for 
security  for  a  the  detention  of  the  same  articles.  Fourth  countalleged 
inoiiey,to  wit,  ^^^^  ^^^  plaintiff  delivered  to  the  defendant  certain 

£195  "u  ^«d  S^^^^ — ^^*^  ^®  ^  ^^7'  ^^^®  cases  of  cigars,  Ac.  (as  in  the 
to  be  paid  by  second  count),  of  the  value  of  £300 — to  kept  by  the  de- 
theSefendaot-  f endant  as  a  security  for  a  certain  sum  of  money,  to  wit, 
averment,that  the  sum  of  £195 1 4s.6d.,to  be  paid  by  the  plaintiff  tothe 
received  the  defendant;  and  although  the  defendant  then  and  there 
said  goods  for  received  the  said  snoods  for  the  purpose  aforesaid,yetthe 

the  purpose  .  . 

afore8aid,yet,  defendant,  not  regarding  his  duty  in  that  behalf,  af ter- 

ISs^  doty^and  ^^^^^j  without  the  license  and  consent  and  against  the 

without  the  will  ot  the  plaintiff,  wrongfully  and  injuriously  did  sell 

consent*and  ^^^  dispose  of  the  said  goods  and  chattels,  whereby 

against  the  they  were  wholly  lost  to  the  plaintiff. 

plaintiff.  Pleas  (2).  To  the  first  count,  that  the  now  defendant, 
Boid^fhe  said  heretofore  in  the  Metropolitan  and  Coast  District  Court 
^°p?"*  th  t  holden  at  Sydney,  then  being  a  Court  duly  constituted 
the  debt  there  and  holden  under  the  District  Courts  Act  of  1858,  and 
WW  ^paylble  ^^Iden  after  the  passing  of  the  District  Courts  Amend- 
on  a  day  oer-  ment  Act  of  1859,  and  then  having  jurisdiction  in 
it  w'as'not  *  respect  of  the  causes  of  action  then  sued  for  by  the  now 
paid  on  that  defendant,  and  in  respect  of  the  credits  given  by  the 
fore  the  de-  HOW  defendant  to  the  now  plaintiff  as  hereinafter  men- 
feniaut  aft»r-  tioned,  and  in  respect  of  the  causes  of  action  in  the 

the  goods. 


applying  the  proceeds  in  partial  liquidation  of  such  debt.     Held,  a  eood  pi 
To  an  action  by  P.  aeainst  T.,  for  goods  sold  and  delivered,  T.  pleaded 
(T. )  had  sued  P.  in  the  District  Court  on  a  promissory  noto,  and  that  P.  in  his 


defence  insistod  on  a  set  off  of  goods  sold  and  deli«*ered,  eqnaj  in  amount  to  T.'s 
demand  on  the  promissory  note ;  and  the  plea,  after  alleging  the  identity  of  the 
goods  set  off  in  the  Disfcrict  Court  with  the  ^oods  sued  for  in  the  action,  stated  that 
proceedings  were  had  on  the  claim  in  the  District  Court,  and  upon  the  defence  of 
set  off,  and  that  afterwards  T.  recovered  against  P.  a  certain  balance  in  the  District 
Court.  Held,  on  demurrer,  a  |;ood  plea,  as  the  set  off  must  have  been  adjudicated 
upon  in  the  District  Court  against  P. 

(a)  Before  Stephen,  C.  J.,  Oheeke,  J.,  and  Faucett,  J. 
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introdactory  part  of  this  plea  mentioned,  brooght  an  1868. 
action  against  the  now  plaintiif,  and  filed  particulars  of  Pbtkrs 
his  claim  therein — that  is  to  say,  that  the  now  plaintiff,  xhobnton 
by  his  then  overdue  promissory  note,  promised  to  pay 
the  now  defendant  £194  I4s.,  but  did  not; [and  the 
now  defendant,  in  the  said  particulars  of  his  said  claim, 
gave  to  the  now  plaintiff  credit  for  a  certain  sum  of 
money,  in  respect  of  the  whole  and  of  each  and  every  of 
the  several  goods  and  chattels  in  the  first  count  men- 
tioned, thereby  reducing  his  (the  now  defendant's) 
claim  against  the  now  plaintiff  to  a  certain  large  sum  of 
money,  to  wit,  the  amount  of  the  debt  in  the  judgment 
of  the  said  District  Court  hereinafter  mentioned] ;  and 
that  afterwards  the  now  plaintiff  having  duly  appeared 
in  the  said  action  in  the  said  District  Court,  duly  gave 
notice  to  the  now  defendant  that  the  now  defendant, 
before  and  at  the  time  of  the  commencement  of  the  said 
action  in  the  said  District  Court,  and  at  the  time  of 
giving  the  said  notice,  was  indebted  to  the  now  plaintiff 
in  an  amount  equal  to  the  nowdefendant  sthen  claim  on 
the  said  promissory  note,  for  goods  sold  and  delivered 
by  the  nowplaintiff  to  thenow  defendant,  at  his  request, 
and  for  goods  bargained  and  sold  by  the  now  plaintiff 
to  the  now  defendant,  at  his  request,  and  for  money 
found  to  be. due  and  owing  from  thenow  defendant  to 
the  now  plaintiff  on  accounts  stated  between  them ;  and 
that  the  now  plaintiff  then  made  andfiled  an  affidavit  of 
the  truth  of  the  said  paticulars  of  setoff ; and  the  now 
defendant  avers  that  the  causes  of  the  said  set  off  in  the 
said  action  in  the  said  District  Court,  and  the  said  goods 
mentioned  therein,  were  and  are  identical  [with  the  said 
goods  and  the  said  causes  of  action  in  the  said  first 
count  mentioned,  except'  so  far  as  the  same  relate  to 
twenty  cases  of  brandy,  and  one  case  of  ale,]  for  which 
the  now  plaintiff  has  impleaded  the  now  defendant;  and 
that  [as  to  the  said  excepted  cases  of  brandy,  and  the 
said  excepted  case  of  ale,  they  were  included  in  and 
formed  part  of  the  goods  and  chattels,  in  respect  of 
which  the  credits  sind  allowances  were  given  and  made 
by  the  now  defendant  to  the  now  plaintiff  in  reduction 


V. 

Thoenton. 
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1868.  of  the  said  claim  ;  and  that  the  goods  and  chattels  in 
Peters  the  said  paticulars  of  set  off,  and  the  said  excepted 
cases  of  brandy,  and  the  said  excepted  cases  of  ale, 
together  made  up  the  whole  of  the  goods  in  respect  of 
which  the  said  credits  and  allowances  were  given  and 
made  by  the  now  defendant  as  aforesaid ;  and  that] 
afterwards  such  proceedings  were  thereupon  had  upoD 
the  said  claim,  and  upon  the  said  particulars  [of  the  said 
claim,  and  the  said  credits  therein  given,  and  the  said 
balance,  whereto  the  said  claim  was  so  reduced  as  afore- 
said] ;  and  upon  the  said  defence  of  set  off,  and  the  said 
particulars  [of  set  off,  **  in  respect  of  all  which  several 
matters  evidence  was  gone  into  by  the  now  defendant 
and  the  now  plaintiff  respectively];  that  afterwards  and 
before  the  commencement  of  this  action  the  now  defen- 
dant recovered  against  the  now  plaintiff  [the  amount  of 
the  balance  so  claimed  by  him  as  aforesaid,  together 
with  interest  thereon,  in  all  amounting  to  the  sum  of] 
£85  3s.  lOd.,  for  his  the  now  defendant's  debt,  and  the 
sum  of  £8 1  Is.  for  the  costs  of  the  now  defendant  in  the 
matter  aforesaid ;  and  the  said  judgment  still  remains 
in  force. 

Demurrer  and  joinder. 

(3).  To  the  same  count,  except  so  far  as  relates  to 
twenty  cases  of  brandy,  and  one  case  of  ale,  parcel,  &c, 
this  plea  was  the  same  as  the  second  plea,  omitting  the 
portions  of  that  plea  that  are  in  brackets[  ]. 

Demurrer  and  joinder. 

(12).  To  the  fourth  count,  that  the  said  sum  of  money 
therein  mentioned  was  a  debt  due  and  payable  from  the 
plaintiff  to  the  defendant  on  a  day  certain,  which 
elapsed  after  such  bailment  as  in  the  said  count  men- 
tioned, and  before  the  commencement  of  this  action ; 
and  that  on  such  day  certain  the  said  sum  of  money  was 
not  paid  by  the  plaintiff  to  the  defendant,  nor  was  any 
part  thereof ;  and  that  after  such  day  had  elapsed,  and 
before  the  commencement  of  this  action,  the  defendant 
sold  the  said  goods  and  chattels,  and  applied  the  pro- 
ceeds thereof  to  the  part  payment  of  the  said  sum  of 
money  so  pa}%ble  as  aforesaid — the  said  proceeds  being 
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insufficient  in  amount  to  satisfy  and  discharge  the  w  hole        ises. 

of  the  said  sum  so  payable  as  aforesaid.  — Sbtkrs — 

Demurrer  and  ioinder.  ^     ^* 

•*  Thoenton. 

(13).  To  the  second,  third,  and  fourth  counts,  com- 
menced by  stating  that  they  severally  refer  to  the  same 
identical  goods  and  chattels ;  and  that  the  goods,  &c., 
in  each  and  every  of  the  said  counts  mentioned,  are  one 
and  the  same,  although  the  cause  of  action  in  respect 
thereof  is  differently  set  forth  in  each  and  every  of  the 
counts ;  and  that  the  goods  and  causes  of  action  in 
respect  thereof  are  substantially  one  and  the  same  with 
the  causes  of  set  off,  and  with  the  goods,  &c.,  mentioned 
therein,  in  a  certain  action  in  the  District  Court  herein- 
after mentioned,  brought  by  the  now  defendant  against 
the  now  plaintiff,  and  with  the  goods  and  chattels  and 
causes  of  action  in  respect  thereof,  referred  to  in  certain 
credits  given  by  the'now  defendant  to  the  now  plaintiff 
in  the  said  action  hereinafter  mentioned  brought  by  the 
now  defendant  against  the  now  plaintiff;  and  that  the 
said  second,  third,  and  fourth  counts,  are  each  and  every 
of  them  only  different  forms  of  setting  forljh  the  very 
same  identical  causes  of  action  in  substance,  to  which 
the  said  plea  of  set  off^  and  the  said  causes  of  action 
included  in  the  said  credits  given  by  the  now  defendant 
to  the  now  plaintiff  in  the  said  action  in  the  said  District 
Court  respectively  refer.  The  plea  then  was  the  same 
as  the  second  plea,  down  to  the  *  *,  and  then  con-  ^ 

eluded  as  follows : — And  that  the  now  defendant  then 
adduced  evidence  that  the  said  goods  and  chattels,  and 
each  and  every  of  them,  were  deposited  by  the  now 
plaintiff  with  him,  as  security  for  repayment  of  the 
amount  of  the  said  promissory  note  made  by  the  now 
plaintiff  in  the  now  defendant's  favour,  and  to  be  sold 
in  case  of  non-payment  thereof ;  and  that  after  the  non- 
payment thereof,  the  now  defendant  sold  the  whole  of 
and  each  and  every  of  the  said  goods,  and  credited  the 
now  plaintiff  with  the  proceeds  thereof,  the  same  being 
insufficient  in  amount  for  the  payment  thereof,  and 
leaving  a  certain  balance  due  by  the  now  plaintiff  to  the 
now  defendant,  to  wit,  the  amount  of  the  debt  in  the 
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1868.        judgment  hereinafter  mentioned ;  and  that  the  said 
Pbtkbs       goods  and  chattels  were  sold  by  him  the  now  plaintiff  to 
J,    ^'  the  now  defendant,  and  that  the  same  were  not  deposited 

with  the  now  defendant  as  security  for  payment  of  the 
said  promissory  note,  with  a  power  of  sale ;  and  that  the 
whol  e  matters  in  difierence  between  the  no  w  plaintiff  and 
the  now  defendant,  were  then  gone  into  in  respect  of  the 
said  goods  and  chattels ;  and  all  the  causes  of  action  in 
respect  thereof  being  the  same  causes  of  action  and  the 
same  goods  and  chattels  as  referred  to  in  the  intro- 
ductory part  of  this  plea;  and  that  thereupon,  and 
before  the  commencement  of  this  action,  the  now  defen- 
dant recovered  against  the  now  plaintiff  the  amount  of 
the  balance  so  claimed  by  him  as  aforesaid,  togetherwith 
interest  thereon,  in  all  amounting  to  the  sum  of 
£85  3s.  lOd.,  for  his  the  now  defendant's  debt,  and  the 
sum  of  £8  lis.  for  the  costs  of  the  now  defendant  in 
the  matters  aforesaid;  and  the  said  judgment  still 
remains  in  force. 

Demurrer  and  joinder. 

Replication  to  so  much  of  the  second  pleaas  relates  to 
the  credils  given  by  the  now  defendant — ^that  the  said 
alleged  credit  was  given  by  the  now  defendant  for  and 
in  respect  of  goods  of  the  plaintiff,  tortiously  sold  by  the 
defendant,  and  of  the  proceeds  of  such  sale  received  by 
the  defendant,  and  not  for  or  in  respect  of  the  price  of 
goods  sold  and  delivered  by  (he  plaintiff  to  the  defen- 
dant. 

Demurrer  and  joinder. 

Stephen  for  the  plaintiff.  In  a  former  action  in  the 
District  Court  the  present  defendant  (Thornton)  was 
plaintiff,  and  Peters  the  defendant,  and  in  that  action 
Thornton  gave  credit  (or,  as  it  is  submitted,  for  his  own 
benefitchose  to  give  credit)f  or  thesubject  of  thispresent 
action.  In  the  same  action  Peters  filed  also  a  set  off.  The 
then  plaintiff  having  obtained  a  verdict  for  thebalance,it 
willbe  contended  by  the  other  side  that  the  present  plain- 
tiff (Peters)  is  estopped  from  bringing  the  same  subject 
again  into  controversy  in  the  present  action,  which  is  in 
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respect  of  the  same  goods.     The  substantial  question  is         1868. 

whether  the  plaintiff  is  concluded  by  what  occurred  in       petxbs 

the  District  Court.     It  is  submitted  that  it  is  not    xhornton 

possible  to  collect  from  the  pleas  whether  the  subject 

matter  of  them  has  been  in  fact  decided.    And  the 

second  plea  is  bad  in  any  event,  for  it  is  pleaded  to  all 

the  plaintiff's  claim — certain  ale  and  brandy  included — 

whereas  the  setoff  in  the  former  action  did  not  extend 

to  the  ale  or  the  brandy,  as  the  plea  shows.     No  doubt, 

in  Thornton's  particulars  in  the  former  custion,  this  ale 

and  brandy  were  givencredit  for.  But  a  plaintiff  cannot 

by  thus  giving  himself  credit,  of  which  it  does  not 

appear  that  the  defendant  availed  himself,  get  rid  of  a 

claim  by  the  defendant.     The  latter  cannot  compel  the 

plaintiff  to  increase  his  claim.     Suppose  A,  sell  BJa 

horse,  which  is  worth  £100,  for  £10,  and  in  an  action 

against  B.  gives  him  credit  for  £10  and  gets  judgment, 

can  he  in  an  action  by  B,  for  the  conversion  of  the 

horbe  set  up  the   former  judgment  in   bar  ?      The 

thirteenth  plea  is  bad.  It  does  not  appear  how  this  plea 

of  set  off  was  found,  whether  the  goods  were  or  were  not 

tortiously  sold.   The  Judge  may  have  found  against  the 

defendant  that  these  goods  were  not  sold  and  delivered; 

but  it  does  not  therefore  follow  that  he  found  that  they 

were  properly  sold  by  Thornton.    The  Judge  only  gave 

a  verdict  for  the  plaintiff  for  the  amount  claimed  by 

him,  giving  credit  for  the  amounts  he  had  chosen  to 

deduct.     No  doubt,  in  an  action  by  the  present  plaintiff 

for  the  value  of  those  goods,  the  amount  realised  must 

be  taken  into  consideration ;  but  the  judgment  is  not  a 

bar.     A  plaintiff  who  has  failed  in  an  action  for  goods 

sold  and  delivered,  can  afterwards  sue  in  trover  for  the 

same  goods.     Eastmure  v.  Laws  (a)  decides  that  where 

a  verdict  is  found  against  a  defendant  on  a  plea  of  set 

off,  he  is  estopped  from  suing  the  plaintiff  for  the 

demand  contained  in  the  set  off ;  but  there  the  claim  in 

the  two  cases  is  identical.     The  second  plea  is  bad,  for 

not  covering  the  claim  for  the  ale  and  brandy.    The 

(a)  5  B.N.C.  444. 
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1868.        twelfth  is  also  bad,  for  it  is  pleaded  to  the  fourth 
Pj.^gj^       count,  which  alleges  a  tortious  sale. 

V. 

Thornton.  Fisher  for  the  defendant.  The  pleas  show  that 
Thornton  gave  a  certain  credit,  and  that  Peters  filed  a 
plea  of  set  off — and  then  the  evidence  was  given  by  each 
party — and  finally  that  the  Judge  found  a  balance  in 
Thornton's  favour.  The  plaintifi'is  suing  in  respect  of 
the  identical  goods  which  were  adjudicated  upon  in  the 
Court  below.  The  reasoning  in  Eastniure  v.  Lav^  is 
inapplicable  to  the  judgments  of  Courts  where  there  are 
no  pleadings.  It  is  more  like  the  case  of  an  award, 
which  is  a  bar  to  an  action  for  matters  disposed  of 
therein.  The  Duke  of  Beaufort* s  case  (a),  Oray  v. 
Gwennap  (6),  Hayllar  v.  EUis  (c).  It  is  sufiicient  if 
the  matters  have  been  adjudicated  on,  although  not 
specifically  mentioned.  The  plain tifi*  cannot  now  reopen 
these  questions.  Kempton  v.  WiUey  (d),  and  WalesLy 
V.  GovXstone  (e)  show  that  the  only  question  is  whether 
the  plaintiff  gave  credit,  and  not  whether  the  defendant 
accedes  to  the  credit.  It  is  averred  that  the  causes  or 
subject  in  the  said  set  off  and  credits  are  the  same  as  was 
averred  in  Overton  v.  Harvey  (/),  Chitty  on  Conts.  (g). 
[Faucett,  J.  There  is  nothing  to  show  that  these  credits 
given  by  Thornton  were  ever  taken  into  consideration.] 
Evidence  will  show  the  identity  of  the  causas  of  action, 
as  in  cases  of  award ;  Everton  v.  Harvey  (/).  If  the 
plaintiff  sues  for  the  value  of  goods  as  goods  sold  and 
delivered — or  for  the  price  of  such  goods  if  resold,  as 
money  had  and  received — the  defendant  cannot  defeat 
the  claim  by  setting  up  that  the  sale  or  the  taking  was 
tortious.  The  pleading  may  be  sufiicient  by  general 
allegation,  though  the  evidence  may  be  necessary  to  fix 
it  to  the  particular  case.  The  twelfth  plea  is  good.  The 
fourth  count  alleges  that  the  goods  weredelivered  tothe 
defendant,  to  be  kept  by  him  as  a  security  for  the  pay- 
ment of  a  certain  sum.     The  twelfth  plea  shows  that  it 

(a)  8  C.B.N.8.  146 ;  29  L.J.C.P.  241.      (6)  1  B.  A  A.  107. 
(c)  6  BiDg.  225.  (d)  9  C.B.  719. 

(e)  35  L.J.C.P.  802.    (/)  9  C.B.  324.      {g)  p.  702. 


V. 

Thobnton. 
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is  a  case  of  a  pawn,  to  secore  the  payment  of  money  at  a  1868. 
certain  day.  On  default  by  the  pawnor,  the  pawnee  itorais 
can  sell  the  goods  deposited  ;  Donald  v.  Suckling  (a). 
In  Pigot  V.  Cubley  (b)  Erie,  C.J.,  delivering  the 
judgment  of  the  Court,  says,  "  The  Judge  at  the  trial 
thought  that  the  defendant  had,  nevertheless,  authority 
to  sell,  inasmuch  as  the  deposit  was  made  as  a  security 
for  the  payment  of  the  defendant  on  a  future  day 
certain.  We  think  the  Judge  was  right  as  to  this  point, 
on  the  authority  of  the  cases  collected  in  the  note  to 
Cogga  v.  Barnard,  in  Smithes  Leading  Cases,  and  the 
recent  decision  of  this  Court  in  Johnson  v.  Stear  (c)." 
The  replication  to  the  second  plea  relies  on  the  alleged 
tortious  character  of  the  sale.  But  it  is  submitted  that 
he  has  elected  to  sue  in  contract  for  goods  sold  and 
delivered,  and  cannot  now  recall  that  election  and  rely 
on  a  tort ;  Goodman  v.  Pocock  {d). 

Stephen  in  reply.  There  has  been  no  election  here 
by  Peters.  Why  is  not  Peters  to  sue  for  the  tort,  so 
soon  as  he  ascertains  that  this  is  his  true  case  against 
Tho7*nton  ?  Peters  set  off  the  price  of  these  goods  a,s 
goods  sold  and  delivered.  The  Court  decided  that  no 
^ods  were  sold  and  delivered.  It  is  submitted  that 
this  does  not  decide  that  there  wa.s  no  tort.  The  point 
was  not  in  issue.  There  is  nothing  to  show  that  it  was 
either  in  the  set  oft,  or  in  the  credit  given.  The  amount 
of  that  credit,  if  allowed  in  the  District  Court,  cannot 
be  now  again  obtained.  But  why  may  not  Peters 
now  obtain  as  damages  the  full  value  of  the  goods  in 
an  action  for  the  wrongful  sale — beyond  the  amount 
of  that  credit  ?  [Fauceit,  J.  How  can  a  claim 
for  a  tort  be  matter  of  set  off  in  the  District  Court  ? 
There  is  no  cross-action  in  the  District  Court].  The 
brandy  and  the  ale  never  were  set  off  by  Peters  at 
any  rate.  But  it  is  not  shown  what  the  Court  decided. 
How  then  is  the  replication  bad  ?  And  for  the  same 
•reason  how  are  the  pleas,  any  one  of  them,  good  ?    The 

(a)  1  L.R.Q.1;.  595;  35  L.J.Q.B.  232. 

(b)  15  C.B.N.S.  701  ;  33  L.J.C.P.  134. 

(c)  15  C.B.N.S.  330 ;  3^  L.J.C.P.  130.     (d)  15  Q.B.  583. 

U— 7 
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1868.  test,  whether  a  judgment  in  one  action  is  a  bar  ii^ 
Peters  another,  is  whether  the  same  evidence  will  or  will  not 
Thomtton  sustain  both ;  Taylor  on  Evidence  (a).  How  could 
any  evidence,  which  was  brought  to  sustain  an  action 
for  goods  sold  and  delivered,  sustain  an  action  of 
trover  for  a  wrongful  conversion.  In  Johnson  v. 
Stear  there  was  an  express  power  of  sale. 

Stephen,  C.J.  As  to  the  second  plea  I  am  of  opinion 
that  it  is  bad.     In  the  first  place,  Thornton  could  not, 
by  crediting  Peters  in  the  District  Court  with  an  arbi- 
trary sura  for  the  goods  which  he  had  bought  from 
Peters,  less  than  the  amount  of  the  latter  s  promissory 
note,  prevent  Peters  from  at  any  time  afterwards  suing 
Thornton  for  thef  ull  price  of  those  goods.    As  Thornton 
thought  fit  to  give  Peters  credit  for  a  certain  sum,  the 
latter  was  not  only  entitled  but  compelled  in  effect  to 
take  the  benefit  of  the  credit.     For  he  could  not  make 
Thornton  increase  his  claim.     But  it  would  be  absurd 
to  suppose  that  thereby  a  plaintiff,  or  any  other  person, 
claiming  to  be  a  creditor  on  a  claim  against  which  there 
is  a  set  off,  could  limit  his  own  creditor's  demand  to  the 
amount  thus  credited.      Then,  secondly,  this  plea  is 
pleaded  to  Peters'  entire  claim — that  is,  for  all  the 
goods  sold  and  delivered  by  him  ;  but  goes^on  to  show 
that  a  portion  of  this  claim  was  for  brandy  and  ale  sold 
and  delivered,  whereas  the  set  off  which  Peters  pleaded 
in  the  District  Court  for  goods  sold  and  delivered,  had 
no  reference  to  the  brandy  and  ale.     This  second  plea, 
therefore,  professes  to  answer  more  than  it  covers,  and 
so  it  fails.     But  as  to  the  third  plea,  it  is  pleaded  only 
to  the  residue  of  the  goods,  excluding  the  brandy  and 
ale,  and  it  goes  on  to  show  that  Peters,  in  his  defence 
in  the  District  Court,  insisted  on  a  set  off  of  goods  sold 
and  delivered,  equal  in  amount  to  Thornton's  demand 
on  the  promissory  note  ;  and  avers  that  evidence  was 
given  on  the  set  off,  and  that,  finally,  the  District  Court 
Judge  gave  a  verdict  and  judgment  for  a  balance  in^ 
Thornton's  favour.     From  this  it  appears  to  me  clearly 

(a)  §  1612. 


V. 

Thornton. 
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to  follow,  tbat  the  set  off  must  have  been  adjudicated  1868. 
upon  against  Peters;  for  (unless  withdrawn)  it  was, if  Pktbrs 
proved,  a  complete  defence,  and  Thornton  could  only 
have  succeeded  by  its  failure.  This  third  plea,  there- 
fore, is  good.  As  I  think  the  second  plea  bad,  it  is  not 
necessary  to  give  judgment  as  to  the  replication.  But 
it  seems  to  me  clearly  bad.  For  the  plaintiff  in  his 
first  count,  to  which  the  second  plea  is  pleaded,  sues 
in  contract  for  goods  sold  and  delivered ;  and  in  the 
District  Court  he  pleaded  a  set  off  for  these  same  goods 
as  sold  and  delivered.  The  plaintiff,  therefore,  has 
elected  to  treat  the  transaction  as  a  contract,  and  can- 
not now  treat  it  as  a  tort.  As  to  the  twelfth  and 
thirteenth  pleas  we  will  take  time  to  consider. 

The  other  Judges  concurred. 

Cur,  adv,  vult 

Stephen,  C. J.,  now  delivered  the  judgment  of  the      ^^^y  29. 
Court,  as  follows  : — 

On  the  argument  of  the  demurrers  in  this  case,  we 
^ve  judgment  for  the  plaintiff  as  to  the  second  plea, 
but  for  the  defendant  on  the  third  plea;  both  of  which 
were  pleaded  to  the  count  for  goods  sold  and  delivered 
— the  latter  plea,  however,  embracing  a  portion  only 
of  those  goods.  And  we  reserved  our  judgment,  on  the 
demurrers  to  the  12th  and  13th  pleas, which  are  pleaded 
to  the  counts  in  tort.  Since  the  close  of  the  term,  we 
have  considered  both  these  pleas,  and  our  opinion  on 
them  is  now  to  be  delivered  as  follows. 

The  second  and  third  of  those  counts  are  in  trover, 
and  detinue,  respectively;  for  the  alleged  appropriation 
by  the  defendant,  without  authority,  of  sundry  cases  of 
cigars,  wine,  ale,  and  brandy ;  and  the  fourth  charges, 
specially,  a  similar  wrongful  appropriation  of  (ap- 
parently) the  same  goods — by  an  unauthorised  sale  of 
them,  as  for  a  debt  due  to  the  defendant;  whereas  the 
plaintiff,  as  he  alleges,  deposited  the  goods  with  him,  to 
be  kept  as  a  security  for  that  debt.  The  13th  plea, 
which  it  will  be  convenient  to  dispose  of  first,  professes 
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^^Q-  to  answer  all  those  counts;  and,  averring  that  the  goods 
PsTKRs  specified  in  each,  and  the  causes  of  action  in  respect 
Thornton,  thereof,  are  the  same,  it  asserts  that  they — the  goods 
and  causes  of  action — are  also  identical  with  the  goods 
and  causes  of  action  comprised  in  a  set  off,  and  in 
certain  credits,  which  came  in  question  in  a  suit  in  the 
District  Court,  afterwards  mentioned  in  the  plea.  The 
defendant  then  sets  out  the  proceedings  in  that  suit, 
which  in  substance  appear  to  be  as  follows. 

Thornton^  it  seems,  sued  Peters  in  that  Court  on  a 
promissory  note  ;  and,  in  the  particulars  of  his  claim, 
gave  the  latter  credit  for  a  certain  amount  in  "respect 
of"  all  the  goods  now  in  contest,  and  the  causes  of 
action  aforesaid — showing  a  balance,  over  and  above 
that  sum,  still  due.  Whether  the  amount  so  credited 
was  for  goods  purchased  by  Thornton  of  Peters,  or  for 
the  proceeds  of  goods  after  a  sale  by  the  former,  does 
not  appear  unless  by  inference  in  the  plea,  and  probably 
it  did  not  appear  at  all  in  the  particulars.  Peters,  on 
the  other  hand  (so  says  the  plea),  claimed  a  set  off  in 
the  suit,  equalling  the  whole  of  Thornton's  demand,  as 
for  goods  sold  and  delivered  to  him,  and  for  money  due 
on  an  account  stated.  But  this  set  off,  as  the  plea  ex- 
pressly admits,  did  not  include  a  portion  of  the  goods, 
in  respect  of  which  Peters  now  brings  his  action.  That 
is  to  say,  the  set  off  had  no  reference  to  one  case  of  the 
ale,  or  to  any  of  the  twenty  cases  of  brandy.  The  plea 
then  goes  on  to  state,  that  "  proceedings  were  had  "  on 
the  claim,  and  on  the  credit  given  in  the  particulars, 
and  on  the  said  set  off.  It  does  not  say,  that  these  pro- 
ceedings were  in  the  Court,  or  that  there  was  a  trial 
there  between  the  parties;  much  less  a  specific  adjudi- 
cation on  the  matters,  severally.  But  the  plea  does 
allege,  that  the  whole  matters  in  difference  were  gone 
into  (presumably  therefore  in  the  Court),  in  respect  of 
all  the  goods  here  in  controversy,  and  that  evidence  was 
adduced  on  both  sides;  by  the  now  defendant,  that  the 
goods  were  deposited  as  a  security ,with  power  to  sell  on 
non-payment,and  that  they  were  sold  accordingly — and 
by  the  now  plaintiff,  that  the  goods  were  not  so  de- 
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posited^  bat  that  they  were  sold  to  him  by  Thornton,         1868. 
Finally,  it  is  alleged,  that  thereupon  the  latter  "  re-       Petsbs 
covered  "  against  Peters  (again  omitting  to  say  in  the     ™^  ^' 
suit,  or  by  the  judgment  of  the  Court),  the  balance 
claimed  as  aforesaid,  with  interest  and  costs. 

We  are  of  opinion,  for  substantially  the  reasons  which 
applied  to  the  second  plea,  that  this  ]  3th  plea  as  it  now 
stands  is  bad ;  and  therefore,  that  the  demurrer  to  it 
must  be  allowed.  With  respect  to  all  the  goods  in- 
cluded in  the  set  off,  we  should  be  disposed  to  hold — 
but  it  is  not  at  present  necessary  to  decide — that  the 
now  plaintiff  is  barred.  For,  although  certainly  not 
stated  with  absolute  precision,  the  fact  may  reasonably 
be  inferred  that  the  District  Court,  upon  the  whole 
matter  then  in  litigation  gave  its  judgment  in  Thorn- 
ton's favour.  The  matter  of  that  set-off,  therefore,  as 
well  as  of  the  then  plaintiff's  claim,  must  have  been 
determined  ;  for,  since  Peters  relied  on  his  set  off  as  a 
full  answer,  the  awarding  of  a  balance  to  Thornton 
necessarily  implies  that  the  Court  decided  absolutely 
against  that  defence ; — either  that  there  was  no  set  off 
at  all,  or  that  the  then  plaintiff's  claim  amounted  to 
more,  after  deducting  all  of  the  set  off  that  was  estab- 
lished. And  it  would  be  intolerable,  if,  after  treating 
the  transaction  between  him  and  Thornton  (or  the 
latter's  act  in  selling)  as  constituting  a  case  of  goods  sold 
and  delivered,  and  claiming  merely  their  price,  the  now 
plaintiff  could  evade  the  result  of  an  adverse  decision, 
and  possibly  after  getting  the  benefit  of  his  set  off,  on 
that  footing,  in  the  suit  in  which  he  relied  on  it  as  a 
defence,  by  simply  varying  the  nature  of  his  claim ; 
that  is' to  say,  instituting  a  suit  of  his  own  in  respect 
of  the  same  goods  and  transaction,  but  complaining  of 
Thornton's  sale  as  a  tort,  to  be  compensated  in  damages. 

The  set  off,  however,  did  not  include  the  excepted  ale 
and  brandy.  And,  although  credit  was  given  in  respect 
of  those  articles  by  Thornton,  in  the  particulars  filed 
by  him — so  that,  as  it  regards  the  amount  credited,  the 
now  plaintiff  is  to  that  extent  paid — yet,as  observed  by 
as  in  reference  to  the  second  and  third  pleas,  no  plaintiff 
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1868.         or  other  claimanrt  can  be  permitted/byarbitrarilyand  at 
Peters"^    his  own  discretion  giving  (or  assuming  to  give)  a  credit, 
tr^^'  which  his  adversary  would  rather  disclaim,  to  prevent 

further  inquiry  respecting  the  subject  of  it.  The  party 
thus  officiously  credited  cannot,  it  is  obvious,  force  his 
adversary  to  increase  his  demand  ;  and  must,  therefore, 
take  the  benefit  of  the  reduction.  But  Peters  insists, 
as  to  the  ale  and  brandy,  that  he  never  sought  that 
credit  in  any  shape,  his  set  off  not  extending  to  those 
articles;  that  they  have  throughout  been  treated  by  him 
as  goods  wrongfully  disposed  of ;  and  that  Thornton, 
consequently,  had  no  right  to  credit  either  their  pro- 
ceeds or  value,  much  less  to  limit  their  owner's  demand 
in  respect  of  either. 

Adopting  this  view,  we  hold  that,  as  to  the  said  ale 
and  brandy,  the  13th  plea  is  clearly  no  answer.  The 
question  asto  these,  whether  they  were  or  not  tortiously 
sold,  has  never  been  raised  until  now ;  and,  since  Peters 
did  not  include  them  in  his  set  ofl^(thereby,  had  he  done 
so,  treating  them  as  goods  sold  and  delivered),  he  has 
never  waived  his  right  to  insist  on  the  sale  as  a  tort. 
The  plea,  however,  professing  to  meet  every  portion  of 
the  counts  pleaded  to,  and  failing  as  to  part,  fails  alto- 
gether. It  moreover  is  repugnant  ;•  in  alleging,  first, 
that  the  goods  specified  are  identical  w^ith  those  men- 
tioned in  the  set  off*,  and  afterwards  showing  (as  we 
have  seen)  that  the  set  off  excluded  some  of  them. 
The  defendant,  nevertheless,  if  he  shall  be  so  advised, 
may  amend — on  the  usual  terms. 

We  now  proceed  to  the  consideration  of  the  12th 
plea ;  which  is  pleaded  to  the  special  count  only — and 
alleges,  that  the  debt  there  mentioned  was  payable  on  a 
day  certain,  but  that  it  was  not  paid  on  that  day; 
wherefore  the  defendant  afterwards  sold  the  goods, 
applying  the  proceeds  in  partial  liquidation  of  such 
debt.  So  that  the  question  raised  by  this  plea  is 
whether  goods  deposited  by  a  man  with  his  creditor  to 
secure  a  debt,  which  it  is  agreed  between  them  shall  be 
paid  on  a  fixed  day,  can  by  law  be  sold  after  that  day  at 
the  will  of  the  creditor — although  the  deposit  was 


V. 

Thornton. 
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accompanied  by  no  agreement  to  that  effect — in  case         1868. 
of  default  of  such  payment.     And  on  that  question,       Pkters 
after  considering  the  authorities,  especially  the  cases 
of  Martin  v.  Read  (a),  Pigot  v.  Cvhley  (6),  and  Donald 
V.  Suckling  (c),  our  opinion  is  in  the  affirmative. 

A  mere  lien  on  goods,  it  is  unnecessary  to  say,  confers 
no  power  of  sale  on  the  lienee ;  but  a  pawn  or  pledge  of 
goods,  as  security  for  the  payment  of  a  debt — whether 
the  deposit  be  in  consideration  of  a  concurrent  advance 
of  money,  or  of  a  demand  previously  existing — has 
always  been  held  to  give  that  power.  The  reason  for 
the  distinction  being,  according  to  Mr.  Justice  Story, 
that  in  the  latter  case  there  is  an  implied  contract,  that 
the  security  shall  be  effectual  to  discharge  the  obligation. 
All  the  Judges  accordingly,  in  Donald  v.  Suckling, 
although  Mr.  Justice  Shee  dissented  on  another  point, 
agreed  that  every  pawnee  (unless  restrained  specially 
by  the  contract)  has  much  more  than  the  mere  right 
of  detention  ;  and  may  deal^rith  the  thing  pledged  as 
his  own,  if  the  debt  be  not  paid  at  the  appointed  time. 
The  only  difficulty,  if  there  be  anyj'is  that  of  deter- 
mining what  amounts  to  a  pawn  or  pledge.  But,  within 
all  the  definitions  of  the  former  term,  which  are  cited 
by  the  Iast-mentu>ned  learned  Judge,  it  appears  clearly 
to  us  that  the  deposit  here,  as  stated  in  the  plea, 
amounted  to  one.  Our  judgment,  therefore,  on  the 
demurrer  to  this  twelfth  plea,  is  for  the  defendant. 

Judgment  accordingly. 


(a)  11  C.  B.  N.  S.  730.  (6)  15  C.  B.  N.  S.  709. 

(c)  L.  R.  1  Q.  B.  594. 
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1868. 


"^^^  ^^'  Chisholm  against  Macauley. 

purchaaer^of    T^HIS  was  an  action  of  trespass,  for  seizing  and  im- 
Crown  land,  pounding  the  plaintiff's  sheep.     The  defendant 

thirteenth       justified  these  acts  by  alleging,  that  at  the  time  of  the 
section  of  the  seizure,  the  animals  were  grazinjr  on  land  of  which  he 

Crown  Lands  '  ®  ° 

Alienation  was  lawfully  the  occapant^  within  the  meaning  of  the 
^e*  same  not  Inapounding  Act  of  1865,  and  doing  damage  to  him 
having  been  there;  wherefore  the  defendant  impounded  them,  under 
be^granted  in  ^^^  provisions  of  that  statute.  The  cause  was  tried 
fee  to  any  before  Mr.  Justice  Faucett,  at  the  last  Goulburn 
and  not  being  Circuit,  when  a  verdict  was  returned  for  the  defendant, 
sak  1^dei7hS  s»l>J^ct  to  the  opinion  of  this  Court  whether  he  can, 
7th  section,  under  the  circumstances,  be  deemed  such  occupant 
teinSg  im-  ^  ^^^^  ^^*^  ^^^  *  ^®w  ^^^^^  having  been  obtained, 

provements,  # 

or  being  Z^ariei/ showed  cause  (a) ;  and 

within  any  ^  ^    ^' 

other  of  the 

excepted  Sir  W,  Manning^  Q.C.,  and  Davis  in  support  of  the 

S'tUJe^ection  ^"1®'  ^^^^^  ^'  ^^  ^^^««  (^l  Poole  V.  Poole  (c),  Browu 
—is  by  force  v.   Local  Board  of   Holyhead  (d),   and    Young  v. 

of  that  statute    r,  .  j    /  \ 

th«  owner  of    J^dwarda  (e). 

the  land  for 

tbo  time  beins ;  and  so  Ions  as  the  conditions  continue  to  be  fulfiUed,  no  other 

person  can  by  Taw  be  deemed  such  owner. 

A  conditional  purchaser  of  Crown  land,  under  the  13th  section  of  the  Crown  Lands 
Alienation  Act,  is  a  *'  holder  in  feo  simple''  of  his  land  within  the  meaning  of  the 
fifth  paragraph  of  the  12th  section  of  the  Crown  Lands  Occupation  Act,  and  \m 
entitled  to  the  right  of  leasing  the  adjacent  land  conferred  by  the  12th  section. 

Thesale  couditionalof  land,  under  pre-emptive  lease  to  a  conditional  purcbaser.tikes 
away  from  his  pre-emptive  lease  only  the  land  sold,  and  not  also  three  times  its  area. 

Until  grant  issued,  the  estate  of  a  conditional  purchaser  of  Crown  land,  under  the 
thirteenth  section  of  the  Crown  Lands  Alienation  Act,  cannot  be  separated  into 
legal  and  equitable  fee,  but  is  a  statutory  fee  simple  conditional,  with  a  statatoiy 
right  of  possession,  and  capable  of  becoming  a  fee  simple  unconditional  at  the  end 
of  three  years  (per  Bargrare^  J.) 

A  conditional  purchaser  of  Crown  land  under  the  13th  section  of  the  Crown  I^nds 
Alienation  Act  has  a  statutory  right  to  hold  his  land  so  long  as  he  continues  to 
perform  the  conditions  required  by  the  Act,  and  this  right  commences  from  the 
moment  he  is  declared  such  purchaser  and  has  taken  possession,  and  subject  to  the 
performance  of  the  conditions  is  absolute  and  indefeasible  against  all  the  world 
Including  the  Crown  ;  and  a  grant  of  the  land  in  the  possession  of  such  conditional 
purchaser,  issued  by  the  Crown  to  any  other  person,  is  void. 

(a)  Before  Stepheiiy  C.  J.,  Ilargrave,  J.,  and  Fauceilf  J. 
(h)  36  L.  J.  Pr.  C.  23.  (c)  3  B.  &  P.  620. 

{d)  32  L.  J.  Ex.  25.  (e)  33  L.  J.  M.  C.  227. 
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The  facts  and  arguments  sufficiently  appear  from         ises. 

the  judgments.  Chisholm 

Cur,  adv.  vxM.  v. 

Their  Honors  now  gave  judgment  as  follows : —  Maoaulby. 

Stephen,  C.J.  After  stating  the  case  as  above,  con-  September  7. 
tinned — A  new  trial  has  been  moved  for  accordingly ; 
and,  after  argument  and  full  consideration  of  the  case, 
the  Judges  have  now  to  deliver  their  opinions  on  the 
question,  whether  the  defendant  can  be  deemed  the 
occupant  of  this  land  within  the  meaning  of  the  Im- 
pounding Act. 

The  defendant  is  a  conditional  purchaser  (in  popular 
phraseology  a  free  selector),  under  the  Lands  Alienation 
Act,  of  100  acres  of  Crown  land,  taken  from  the  plain- 
tiff's run  in  one  of  the  first  class  settled  districts  ;  and 
he  claims  the  particular  land  on  which  the  sheep  were, 
as  being  part  of  300  acres  adjoining  the  one  hundred. 
To  those  300  acre?  the  defendant  insists  that  he  is 
entitled,  under  enactments  in  the  Lands  Occupation 
Act,  as  a  "  grazing  area  "  adjoining  his  selection.  If  so 
entitled,  the  defendant  is  confessedly  within  the  pro- 
visions of  the  Impounding  Act;  which  extends  to  every 
occupant  of  land,  under  ''  whatever  tenure  "  he  may 
hold.  But,  against  the  defendant's  claim  to  be  deemed 
such  an  occupant,  the  plaintiff  interposes  this  further 
difficulty  ;  that,  since  the  defendant's  conditional  pur- 
chase, one  Reynolds  has  similarly  purchased  a  consider- 
able portion — which,as  theexact  quantity  is  immaterial, 
I  shall  call  forty  acres,  of  the  three  hundred.  And  it  is 
insisted,  that  thereupon  not  only  that  portion,  but  also 
120  acres  more  of  the  same  area  (comprising,  or  said  to 
comprise,  the  spot  on  which  the  sheep  were),  became 
immediately  transferred  to  the  new  comer.  That  is  to 
say,  the  plaintiff  contends  that  liMacauley  be  entitled, 
as  a  conditional  purchaser,  to  abstract  from  any  then 
existing  Crown  tenant  three  times  the  extent  of  the 
free  selection,  for  grazing  purposes,  Reynolds  must 
equally  be  entitled  to  abstract  the  like  proportionate 
extent,  for  the  same  purposes,  from  Macaiiley — whose 
mere  leasehold  rights,  it  is  urged,  can  be  no  greater 
than  those  of  any  other  Crown  tenant. 
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1868.  There  is  some  difficulty  in  collecting  from  the  evi- 

Chisholh  dence,  or  the  special  finding  of  the  jury,  the  precise 
Macauley  P^s^^^^^  of  the  ground  in  conte6t,relatively  to  the  several 
grazing  areas.  But  the  fact  must  be  taken  to  be,  that 
it  was  no  portion  of  the  forty  acres ;  because,  as  to 
those,  if  he  previously  had  any  right,  the  defendant 
was  clearly  superseded  by  Reynolds,  And  I  must 
assume,  for  the  purpose  of  this  judgment,  that  it  was 
within  Reynolds*  supposed  area  of  120  acres;  for,  if 
otherwise,  no  point  as  to  the  latter's  grazing  right  could 
be  made.  I  necessarily  assume  further,  as  I  believe  it 
was  proved,  that  the  defendant  here  was  in  possession 
of  the  locus,  in  point  of  fact.  So  that  the  only  ques- 
tion is  the  substantial  one^  whether — by  virtue  of  his 
position  as  a  conditional  purchaser,  under  the  Grown 
Lands  Acts,  one  or  both,  the  defendant  was  lawfully 
in  such  possession. 

Before  entering  directly  on  that  question,  but  as  ma- 
terially bearing  on  it,  let  us  consider  the  position  of  a 
selector  of  Crown  land,  as  determined  by  this  Court  in 
the  recent  case  of  Mate  v.  Nugent; — our  judgment  in 
which,  probably,  from  the  circumstances  attending  its 
delivery,  may  not  have  been  fully  understood.  We 
there  held,  that  every  person  who  conditionally  pur- 
chases Crown  land  under  section  13  of  the  Alienation 
Act — the  same  not  having  been  contracted  tobegranted 
in  fee  to  any  other  party,  and  not  being  excepted  from 
sale  under  the 7th  section,nor  containing  improvements, 
or  being  within  any  other  of  the  excepted  cases  specified 
in  the  section — is  by  force  of  that  statute  the  owner  of 
the  land,  for  the  time  heitg : — that,  although  by  section 
20  such  land  may  be  "forfeited"  by  abandonment,  and 
by  section  18  it  will  "  revert  to  the  Crown  "  on  failure 
of  certain  conditions,  yet  by  the  same  section  18,  if 
those  conditions  be  performed,  the  land  must  be  granted 
in  fee,  after  three  years,  to  the  selector  or  his  alienee  ; 
whom  the  clause  expressly  terms  its  "  then  rightful 
owner  " — and  thus,  that,  so  long  as  the  conditions  con- 
tinue to  be  fulfilled,  no  other  person  can  by  law  be 
deemed  such  owner. 


J 
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In  addition  to  these  provisions,  section  3  enacts  that  186S. 
Crown  lands  shall  only  be  granted  under  the  statute.  Chisholm 
They  "  may  be  lawfully  granted  in  fee  simple,  or  dedi- 
cated to  any  public  purpose,"  (so  runs  the  section), 
•'under  and  subject  to  the  provisions  of  this  Act,  and 
not  otherwise.**  And  the  Jst  section  defines  Crown 
lands,  as  being  such  only  :\s  are  vested  in  the  Crown, 
•*  not  dedicated  to  any  public  purpose,  or  which  have 
not  been  granted,  or  lawfully  contracted  to  he  granted, 
in  fee  simple."  The  same  section,  in  defining  the  word 
improvements,  speaks  of  "  Crown  lands,  or  lands  con- 
ditionaUy  sold" — implying  that  the  latter  ceased  to  be 
lands  of  the  Crown.  In  the  absence  of  all  evidence, 
therefore,  that  the  land  selected  by  Nugent  was  within 
any  excepted  case — to  which  fact  we  pointedly  adverted 
in  giving  judgment — the  Court  held  that  it  was  "  law- 
fully contracted  to  be  granted  "  in  fee ;  and  so,  that  it 
ceased  to  be  Crown  land  within  the  definition.  And, 
irrespectively  of  that  definition,  that  no  land  can  be 
granted  except  in  accordance  with  the  statute,  by 
which,  until  forfeiture,  or  the  eventual  non-compliance 
with  certain  conditions,  land  "  free  selected"  belongs  to 
the  contractee — in  order  words,  its  conditional  pur- 
chaser. 

For  those  reasons,  we  thought  that  the  act  for  facili- 
tating transfers  of  land  (commonly  called  the  Real  Pro- 
perty Act),  making  paramount  every  title  registered 
under  its  provisions,  conferred  no  vitality  on  Crown 
grants  unsanctioned  by  the  previous  statutes.  Mr.  Mate 
possessed,  no  doubt,  a  grant  of  the  land  taken  up  and 
occupied  as  its  purchaser  by  Nugent ;  and  the  instru- 
ment was  duly  registered,  under  sections  12  and  35  of 
the  last-mentioned  Act — whereby,  under  section  34, 
Mate  became  the  sole  "  registered  proprietor"  of  that 
land,  withinthe  terms  of  the  enactments  relied  on.  But> 
bearing  in  mind  the  evident  objects  and  policy,  the 
stringency,  and  the  recent  date  (October  1861),  of  the 
Lands  Alienation  Act,  it  appeared  to  me  that  the  Legis- 
lature never  could  have  intended,  thirteen  monthsafter- 
wards,  practically  to  repeal  its  leading  provisions,  by 
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1868»         enabling  the  Crown  to  give  a  free  selector's  rights  inde- 

Ohisholu     feasibly  to  another.   And  this,  by  the  mere  registering 

^        ^'  of  an  unauthorised  instrument,  clearly  opposed  to  those 

provisions,  and  therefore  otherwise  valueless.  It  would 
be  almost  absurd  to  contend,  in  the  face  of  such  enact- 
ments as  I  have  cited,  that  the  Crown  could  have  itself 
ejected  Nugent     How,  then,  could  its  grantee  do  so  ? 

On  the  assumption,  then,  that  Nugent  lawfully 
selected  the  land,  and  that,  at  the  time  of  the  registra- 
tion, he  had  done  nothing  to  forfeit  the  title  acquired 
by  that  selection,  the  Court  held  that  Maters  grant 
could  not  destroy  such  title — since  both  owned  but  one 
foundation,  and  derived  their  efficacy,  if  any,  from  the 
same  one  legislative  authority.  Section  40  of  the 
Titles  Transfer  Act,  aided  by  the  first,  the  39th,  and  the 
II  5th  sections,comprehensively  worded  as  they  are,  did 
certainly  introduce  great  difficulties  into  the  case.  I, 
notwithstanding,  thought  with  my  colleagues, that  those 
enactments  did  not  apply  to  grants,  in  themselves  in- 
valid from  their  inception ;  nor  give  life  to  the  dry  form 
of  a  parchment,  existing  by  no  other  law.  For,  if  the 
Crown  possessed  no  title  as  against  Nugent^  it  had  none 
to  confer  on  anyone  else. 

Such  being  the  position  of  a  conditional  purchaser,  by 
virtue  of  the  Lands  Alienation  statute^  we  have  next  to 
consider  whether  he  is  a  "  holder  in  fee  simple  "  of  his 
land,  within  the  meaning  of  section  1 2,  paragraph  5,  of 
the  Crown  Lands  Occupation  Act,  passed  on  the  same 
day.  Because  if  Macauley  was  one,  he  became  thereby 
entitled  (as  I  read  the  paragraph)  to  a  lease  of  the 
adjacent  Crown  land,  to  the  extent  of  three  times  his 
purchase  ;  and  therefore,  in  effect — the  area  being after- 
'  wards  marked  off  and  occupied  by  him — to  the  300 
acres  which  he  claimed.  And,  on  the  whole,  although 
thinking  the  point  by  no  means  free  from  doubt,  I  am 
of  opinion  that  this  defendant  was  such  a  holder. 

The  arguments  against  that  construction  are,  among 
others,  the  following  :  that  the  term  used  is  a  technical 
one,  and  that  all  such  terms  ought  to  be  construed 
technically  ;  but  that,  in  no  sense,  can  the  occupier  of 
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land  subject  to  conditions  be  said  to  hold  it.  in  fee  186S. 
simple  ;  that  the  utmost  title  which  he  has,  is  that  of  Chisholm 
a  claimant  in  equity ;  that  the  "/fee"  clearly  remains  in  j^i^^Juley 
the  Crown — since  the  selector  is  to  obtain  nogrant  of  it, 
until  after  performance  of  the  conditions.  And  some 
stress  was  laid  on  the  difference  of  the  language,  used 
respectively  in  paragraphs  5  and  12  of  section  ]2,apply- 
ing  to  the  first  class  settled  districts — and  sections  16 
and  18  of  the  statute,  applying  to  the  unsettled  and 
second  class  settled  districts.  But  the  rule  in  construing 
statutes  clearly  is,  not  so  much  to  regard  the  words  of 
an  enactment  literally,orin their  strictly  accuratemean- 
ing — although,  where  there  is  no  reason  for  departing 
from  it,  this  is  of  course  the  only  guide — as  to  discover, 
by  reference  to  other  portions  of  the  same  law,  or  to 
other  laws  of  the  same  body, what  meaning  the  Legisla- 
ture intended  to  convey  by  the  words.  And,  applying 
that  rule,  I  conclude  from  the  language  of  paragraph  5 
itself,  and  that  used  in  paragraph  12^  as  well  as  from 
the  enactments  in  the  contemporaneous  statute,  alreadv  ^ 
cited,  that  the  privilege  of  this  grazing  area,  or  right  of 
leasing  the  adjacent  land,  was  meant  to  be  conferred  on 
conditional  purchasers,  equally  with  other  owners  ob- 
taining land  from  the  Crown.  If  so,  bearing  in  mind 
the  actual  status  of  that  class,  as  created  by  the  Legis- 
lature, the  technical  words  "  holders  in  fee  simple " 
may  well  admit  of  the  construction. 

It  has  already  been  admitted  by  me,  that  the  question 
is  fairly  open  to  discussion ;  and  it  is  quite  possible, 
that  some  who  as  legislators  assented  to  the  measure, 
with  many  others,  were  unconscious  of  the  effect 
attributable  to  the  provision.  But  looking  at  the  words 
of  the  enactment,  that  "  holders  in  fee  simple  "  may  be 
allowed  leases  of  the  land  adjoining  their  properties, 
to  ther  extent  of  three  times  their  own  "  purchased  or 
granted  "  lands,  and  then  at  the  provision  in  paragragh 
12,  for  carrying  that  enactment  into  effect,  that  the 
lease  of  any  Crown  tenant  shall  be  cancelled  to  that 
extent,  by  the  sale  "  conditional  or  otherwise  "  of  land 
under  any  such  lease,  the  conclusion  appears  to  follow 
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1 868.  that  conditional  purchasers,  as  well  as  grantees  and  pur- 
CuisHOLM  chasers  absolute,  were  meant  to  be  included  in  the  term 
Macauley  ^sed.  For,  if  a  conditional  purchaser  were  not  equally 
indicated,  the  last  cited  provision  would  be  useless  and 
without  object.  !Nor  is  the  term  altogether,  if  at  all, an 
inaccurate  one.  A  holder  in  fee  simple,  it  may  be  con- 
ceded, is  generally  understood  to  be  the  person  that  is 
seized,  indef  easibly,  of  the  legal  estate.  But  this  is  not 
necessarily  so.  He  may  be  the  equitable  owner, 
merely  of  the  fee.  And  there  are  estates  in  fee  simple 
on  condition  as  well  as  such  estates  absolute.  For 
this  position  I  need  scarcely  cite  an  authority. 

The  conclusion  arrived  at  by  me  is  strengthened, 
although  perhaps  not  very  materially, by  the  expression 
"  purchased  or  granted  "  lands  in  the  5th  paragraph- 
showing  that  thegrazing  area  privilege  was  not  confined 
to  grantees.  Also,  in  some  degree,  by  the  circumstance 
(apparent  from  the  last  sentence  in  the  paragraph)  that 
small  purchasers  were  in  the  mind  of  the  Legislature ; 
^  ^jjnd  by  the  last  portion  of  paragraph  3,  in  the  same  12th 
"  Section.  Nor  do  I  think  the  argument  at  all  impaired 
by  the  difference  of  the  phraseology  in  sections  16  and 
18 — applying  to  other  than  the  first  class  districts.  The 
ordinary  rules  of  drawing,  no  doubt,  are  here  violated. 
For,  in  paragraph  5,  holders  "  may  "  be  allowed,  and  in 
section  16  they  "  shall  "  be  allowed  ;  in  one  they  are  to 
have  the  grazing  area  "  without  competition,"  while,  in 
the  other,  the  privilege  is  called  a"  pre-emptive  lease" 
— and  in  section  18  words  are  added,  as  to  t^he  holding 
of  this  area,  which  I  am  unable  altogether  to  compre- 
hend. But  the  variances  are  not  substantial.  In 
either  case,  the  question  and  the  difiSculties  attending 
its  solution  are,  in  my  opinion,  the  same. 

It  was  suggested  that  the  added  words  in  this  I8th 
section — commencing  "  which  last-mentioned  area  may 
be  held  by  the  new  purchaser  (sic)  under  pre-emptive 
lease,"  &c. — show  that  purchasers  in  the  second  class 
districts  have  a  right,  which,  since  there  are  no  similar 
words  in  section  12,  selectors  were  not  meant  to  possess 
in  districts  of  the  first  class.  But,however  embarrassing 
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the  insertion  of  these  words  in  section  18  may  be,  I         ises. 
think  that  they  give  nothing  more  to  a  conditional  pur-     Chisholm 
chaser,  than  he  had  equally  without  them,  in  second  ^' 

class  districts,  under  section  16;  and  that  they  take 
nothing  away  which  the  corresponding  enactment  in 
clause  5,  section  12,  respecting  selectors  of  land  in  the 
first  class,  conferred  in  effect  upon  such  selectors,  as 
on  all  other  owners  in  fee. 

In  the  view  which  I  have  taken  of  this  case,  and  that 
of  Mate  V.  Nugent,  it  is  unnecessary  to  define  the 
precise  estate  holden  by  a  free  selector.  I  know  of 
none  which  it  exactly  resembles.  It  is  a  peculiar,  per- 
haps an  anomalous  interest,  created  by  statute.  The 
Crown  certainly  retains  the  legal  estate,  since  the  title 
is  only  to  be  perfected,  eventually,  by  a  formal  grant. 
Nevertheless,  for  the  reasons  given,  the  Crown  has  no 
power  to  defeat  that  interest  (as  it  could  do  but  for  the 
statute),by  an  unauthorised  issue  of  the  instrument  to  a 
third  person.  This  last  point  did  not  arise,  and  there- 
fore was  not  adverted  to,  in  Ex  parte  Main  (a).  But 
the  selector's  interest  was  there  spoken  of,  by  more  than 
one  member  of  the  Court,as  being  an  equitable  estate  in 
fee.  And  the  very  ground  of  the  doubt  expressed,  as  to 
such  an  owner's  right  to  impound  cattle,  under  the 
then  existing  Impounding  Act,  was — that  he  was  not 
within  the  definition  of  the  term  occupier,  as  given  in 
that  statute;  namely,  a  person  "occupying  waste  lands 
belonging  to  the  Crown''  In  other  words, that  a  con- 
ditional purchaser  occupied  land,  which,  by  the  recent 
Lands  Alienation  Act,  had  (although  not  indefeasibly) 
become  his  own. 

To  the  timely  suggestion  of  that  doubt,  is  due  the 
amended  provisions  in  the  present  Impounding  Act,  29 
Vic,  No.  2,  introduced  into  our  local  parliament  in  the 
following  year,  and  passed  shortly  |ifterwards;  extend- 
ing the  definition,  as  already  noticed  in  this  judgment, 
to  all  occupants  of  land,  whatever  their  tenure. 

With  respect  to  the  regulations  promulgated  by  the 
Government,  under  the  supposed  authority  of  the  Occu- 

(a)  2  Snp.  Ct.  R.,  C.  L.  113. 
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1868.        pation  Act,  section  36,  I  agree  with   the  plaintiff's 
Chi8holm~  counsel  that  clause  13,  assuming  to  define  the  term 
V.  holders  in  fee,  and  to  confer  the  grazing  area  privilege 

accordingly,  was  and  is  wholly  ultra  vires  and  inope- 
rative. If  Macauley  was  not  such  a  holder,  within  the 
meaning  of  the  statute,  it  is  quite  clear  that  no  Govem- 
meilt  regulation  could  make  him  one. 

We  have  to  consider,  in  the  next  place,  the  effect  of 
Reynold* 8  selection.  Beyond  doubt,  it  cancelled  so 
much  of  Macauley*8  grazing  area,  being  land  ''  under 
lease "  only,  as  related  to  the  forty  purchased  acres. 
But,  according  to  the  literal  terms  of  the  enactment,  it 
would  seem  that  it  equally  cancelled  three  times  the 
extent  of  the  last-mentioned  area — as  land  (in  the  words 
of  the  enactment)  adjoining  thereto.  The  question  is, 
whether  the  provision  must  be  thus  literally  construed. 
If  so,  as  I  understand  the  case — the  120  acres  which 
Reynolds  claims  embracing  the  spot  in  controversy— 
the  latter's  entry  immediately  cancelled  so  much  of 
Mdcauley'a  previous  lease,  or  grazing  right,  as  related 
to  that  area ;  and  thereby  rendered  him  no  longer  law- 
fully its  occupant. 

Every  holder  in  fee  is,  as  we  have  seen,  by  the  6th 
paragraph  or  clause  of  section  12,  allowed  a  lease  of  the 
lands  adjoining  his  property,  without  competition,  at  a 
certain  rental,  to  the  extent  of  three  tim^  his  purchased 
land ;  if,  says  the  clause,  there  be  so  much  "  vacant 
Crown  land  "  available.  And  then,  by  paragraph  12, 
the  sale  (conditional  or  otherwise;  of  >any  land  under 
lease  cancels  so  much  thereof  "  as  relates  to  the  land 
sold,  and  to  three  times  its  area  "  adjoining.  Now  the 
plaintiff  contends,  that,  by  virtue  of  these  provisions,  if 
MacauleyhaB  the  grazing  right  contended  toT,Reynold8 
has  it  equally.  And  this  must  be  admitted.  But  does 
it  follow  that  he  ha»  that  right  over  the  grazing  area  of 
Macauhyl  If  so,  the  next  free  selector  might  similarly 
(to  a  greater  or  less  extent)  oust  Reynolds;  and  so,  each 
succeeding  selector  in  turn  may  displace,  wholly  or  in 
part,  his  predecessor.  It  is  to  be  regretted  that  this 
difficulty— with  some  others— was  not  in  unmistakable 
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terms  provided  for.  But  the  subject  is  one  never  easy  to  18^8. 
deal  with,  and  the  system  adopted  was  perhaps  to  a  Chisholm 
great  extent  new.  To  foresee  the  various  complications,  macaulby. 
therefore,  which  in  so  wide  a  field  might  arise,  was 
hardly  to  have  been  expected.  I  can  only  say,  that  the 
literal  construction  relied  on  does  not  appear  to  me  to  be 
the  right  one.  First,  because  of  the  confusion  ^nd 
great  public  inconvenience  which  would  flow  from  it. 
Secondly,  because  of  its  opposition  to  the  general  scope, 
and  main  apparent  design  of  the  statute.  Thirdly, 
because  the  grazing  area  of  a  free  selector  is  held  in 
right  of  his  purchase — ^not  as  an  ordinary  lessee.  There- 
fore, once  acquired,  it  is  not  reasonable  to  suppose  that, 
•except  as  to  portions  purchased,  if  any,  the  Legislature 
meant  it  to  be  disturbed  by  subsequent  selectors. 
Fourthly,  because  of  the  proviso  in  paragraph  12  itself; 
which  implies,  in  my  opinion,  that  these  grazing  areas 
were  intended  to  be  taken,  exclusively,  out  of  the  larger 
or  ** squatting"  holdings. 

The  result  is,  that  I  think  the  verdict  at  present 
entered  for  the  defendant  is  right.  I  ought  perhaps  to 
add,  although  the  fact  does  not  affect  the  law  of  the 
•case,  that,  according  to  the  finding  of  the  jury  on  one 
of  the  issues,  the  particular  spot  or  place  where  the  sheep 
were  seized  formed  no  part  of  the  plaintiff's  run.  So 
that,  if  this  be  correct,  the  contest  was  really  (or  ought 
to  have  been)  between  the  two  selectors — and  not 
between  one  of  them  and  the  present  plaintiff*.  The 
•conclusion  would  be  the  same,  however,  in  either  event. 

Hargrave,  J.  After  some  preliminary  remarks  with 
reference  to  construing  the  two  Crown  Lands  Acts ; 
first,  with  reference  to  their  general  intention,  which 
was  to  establish  from  the  year  1861  a  general,  unlimited, 
progressive,  and  permanent  resettlement  of  the  land 
laws  of  the  colony,  upon  new  principles,  not  only  as  to 
all  alienations  in  fee  simple  to  free  selectors  and  all  other 
parties  bringing  themselves  within  the  section  of  the 
''Alienation  Act,'*  but  also  an  equally  new  system  as  to 
leasehold  rights  and  other  temporary  occupation  inteiests 
V— 7 
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1868.  under  the  "  Occupation  Act ;  "  and  secondly,  that  the 
Chisholm  Judges  were  bound  to  maintain  the  statutory  rights  of 
Macauley.  every  person,  bringing  himself  by  verdict  of  a  jury,  as  to 
matters  of  fact,  within  the  scope  of  any  section  of  these 
statutes  as  if  his  name  were  expressl^y  introduced  into 
the  section  under  which  he  claims  such  rights — hk 
Honor  proceeded  as  follows : — 

I  will  now  proceed  to  quote  from  English  authorities, 
as  to  the  invalidity  of  Crown  grants  of  freehold  manors, 
as  against  commonage  rights  created  and  existing  prior 
to  such  grants.  I  would  only  add  that,  although  these 
cases  are  very  recent,  I  believe  this  is  only  because  the 
attempt  to  destroy  or  interfere  with  such  commonage 
rights  by  litigation  has  only  recently  been  attempted; 
for  I  have  always  thought  the  law  to  be  undoubted  that 
such  commonage  right  which  exists  by  a  long  user, 
equivalent  to  charter,  or  by  charter  gi^ant,  as  in  the  four 
cases  I  shall  quote,  could  only  be  taken  away  by  Act  of 
Parliament,  under  the  Inclosure  Statute,  from  the  poor 
people  claiming  these  rights  in  every  county  throughout 
England. 

The  first  case  I  will  quote  is  the  case  of  WiUingale  and 
others  v.  Maitland  (a),  in  1866,  before  the  Master  of  the 
Rolls,  now  Lord  EomiUy,  in  which  it  was  held  that  an 
old  grant  by  the  Crown  to  the  ancestoi'S  of  the  defen- 
dants of  '*  a  fee  simple  manor  of  Loughton,  expressly 
with  all  its  forestal  rights  over  the  waste  lands  included 
in  the  manor,  together  with  an  absolute  right  to  all  the 
timber  growing  on  the  waste  lands,  and  a  right  to 
enclose  and  sell  the  fee  simple  and  inheritance  of  the 
said  lands,"  did  not  operate  either  in  law  or  equity  to 
deprive  the  plaintiffs  of  their  rights  of  commonage  given 
and  created  under  a  prior  charter  to  the  plaintiflfs,  as 
**  labourers  or  poor  people  inhabiting  the  said  parish, 
and  having  families,  to  cut  or  lop  the  boughs  and 
branches  of  trees  growing  on  the  waste  lands  of  the  said 
manor,  and  to  use  and  consume  or  to  sell  the  same  for 
themselves  or  for  their  own  relief  within  the  said  parish. 
This  decision  was  founded  upon  precisely  the  same  rule 

(a)  3  L.  R.  Eq.  103  ;  86  L.  J.  Ch.  64. 
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applicable  here,  viz.,  that  "the  Crown  cannot  derogate         1868. 
from  its  own  previous  grant ;  "  much  less  then  can  it      Chisholm 
derogate  from  a  possessory  right  conferred  by  the  Legis-    macaulky. 
lature  itself — i.e.,  given  by  both  Houses  of  Legislature 
as  well  as  by  her  Majesty. 

The  second  case  I  will  quote  is  the  case  of  Warwick 
and  others  v.  Qiieen's  College,  Oxford,  in  1867,  before 
the  same  Judge  as  the  last  case,  and  reported  in  the 
same  volume  (a).  In  this  case  it  was  held  that  the 
plaintiffs,  the  freehold  tenants  of  the  defendants*  manor, 
claiming  to  be  entitled  to  certain  rights  of  pasture, 
cutting  turf,  and  digging  sand  and  gravel,  and  other 
privileges  over  the  waste  lands  of  the  defendants*  manor, 
were  entitled  to  the  production  of  all  the  Court  rolls 
and  other  documents  of  the  defendants'  manor  tending 
to  make  out  or  discover  evidence  of  the  plaintiffs*  title  ; 
and  this,  notwithstanding  the  defendants  by  their  answer 
denied  all  the  plaintiffs'  title.  The  subsequent  case  of 
Hoare  v.  WUaon  (b),  before  the  same  Judge,  in  March 
1867,  decided  further  that  the  lord  of  the  manor's 
documents  must  be  produced  to  all  the  parties  claiming 
any  such  prior  rights  of  common  or  ortherwise,  without 
any  fees  or  charges  by  the  manor  stewards  in  care  of 
such  documents. 

The  fourth  case  I  will  quote  is  the  case  of  PhiUips  v. 
Hvdson  (c),  January  1867,  in  which  the  Lord  Chan- 
cellor Chelmsford  maintained  the  right  even  of  a  single 
tenant  of  a  freehold  manor  to  prevent  the  owner  of  the 
fee  simple  from  removing  the  turf  and  loam  on  the  said 
common  in  derogation  of  the  plaintiff's  right  as  com- 
moner of  pasture  or  otherwise  over  the  said  manor. 

Surely,  in  the  face  of  such  well  established  fundamental 
principles  of  real  property  law  as  are  recognised  in  these 
recent  cases  of  the  highest  authority,  it  is  superfluous 
for  me  to  quote  any  further  cases  or  text-books  as  to  the 
invalidity  of  the  mere  parchment  grant  of  the  fee  simple 
as  against  the  prior  statutory  rights  given  by  the  Legis- 
lature itself  to  all  the  free  selectors  of  this  colony  by  a 

(a)  3  L.  R.  Eq.  683  ;  36  L.  J.  Ch.  506.        (h)  4  L.  R.  Eq.  1,  p.  1. 
(c)  2  L.  R.  Ch.  Ap.  243  ;  36  L.  J.  Ch.  301. 
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1868.         legislative  title  far  superior  in  its  nature  to  the  charter 

Chisholm      which  Queen  Elizabeth  gave  in  the  parish  of  Loughton 

Macauley     *^  *^®  P^^^  people  inhabiting  that  parish,  to  cut  and  lop 

the  timber  on  the  waste  lands,  and  to  sell  the  same  for 

their  maintenance  and  relief. 

In  the  oral  judgment  I  delivered  in  Mate  v.  Nugent, 
at  the  close  of  the  argument,  I  rested  my  own  judgment 
entirely  upon  this  statutory  nature  of  Nugent' b  right; 
and  I  am  glad  to  quote  these  recent  cases  before  the 
English  Judges  as  strongly  illustrative  of  the  inefficiency 
of  subsequent  Crown  grants  to  derogate  from  any  prior 
rights  in  other  parties ;  because,  however  clear  to  my 
own  mind  the  point  has  always  appeared,  it  is  obvious 
that  some  most  extraordinary  misconception  as  to  the 
nature  of  a  Crown  grant  must  have  existed  in  the  mind 
of  Mr.  Mate  and  his  advisers  before  he  could  have  set 
up  his  deed  of  grant  in  opposition  to  an  Act  of  Parlia- 
ment right,  confirmed  as  to  facts  by  the  verdict  of  a 

Again,  let  us  look  at  the  present  point  from  the 
simplest  position  of  equity,  whether  natural  equity  or 
equity  as  administered  throughout  all  the  residue  of  her 
Majesty's  dominions. 

Can  it  be  argued  in  any  Court  acting  under  her 
Majesty's  authority,  that  her  Majesty  can  for  several 
years  receive  the  money  of  the  free  selector,  under  this 
Act  of  Parliament,  which  declares  the  free  selector,  by 
section  13,  on  such  payment,  to  become  **the  con- 
ditional purchaser  "  of  his  selection  under  this  Act,  and 
that  subsequently  any  one  can,  under  her  Majesty's 
name  and  authority,  issue  a  grant  of  this  same  land  to  a 
third  party  in  derogation  of,  or  so  as  to  take  away,  any 
rights  whatever  that  ma}'  be  then  lawfully  existing  in 
the  free  selector  ? 

If  the  Crown  had  demised  the  land  to  the  selector  for 
a  mere  term  of  years  without  reserving  a  right  of  cancel- 
lation, can  it  be  argued  that  a  Crown  grant  could  subse- 
quently take  away  this  prior-created  and  lawful  interest 
then  lawfully  existing  under  such  lease  ?  How,  then, 
can  it  be  argued  that  a  statutory  right,  conditional  or 
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• 

otherwise,  to  the  freeholder,  whether  in  the  original  free         1868. 
selector  or  his  alienees,  can  be  defeated  either  by  a      Chisholm 
Crown  grant  or  any  other  document  or  authority  less     macaulby. 
than  an  Act  of  Parliament  ?   Such  a  doctrine  seems  to 
me  as  contrary  to  natural  equity  and  to  the  equity  of  our 
Courts,  as  I  have  already  shown  it  to  be  contrary  to  all 
sound  law  and  to  the  reported  authorities. 

Let  us  now  pass  on  to  the  special  point  raised  in 
favour  of  Mr.  Mate  under  the  40th  section  of  the  Real 
Property  Act,  viz.,  that  this  subsequent  grantee  can  by 
registration  acquire  **  an  indefeasible  title,"  free  from 
the  free  selector's  right  given  by  the  Crown  Lands^ 
Alienation  Act. 

Upon  this  subject  it  is  observable  that  the  12th  section 
provides  that  *'  all  waste  lands,  and  all  lands  set  apart 
for  public  purposes,  remaining  unalienated  from  the 
Crown  on  the  day  on  which  this  Act  shall  come  into 
operation,  shall  when  alienated  in  fee  be  mhject  to  the 
provisions  of  this  Act.  The  grants  of  such  land  shall 
be  in  duplicate ;  and  every  such  grant,  in  addition  to  * 
proper  words  of  description,  shall  contain  a  diagram  of 
the  land  thereby  granted  on  such  scale  as  the  Governor, 
with  the  advice  aforesaid,  may  from  time  to  time  direct, 
and  shall  be  delivered  to  the  Registrar  General,  who 
shall  register  the  same  in  manner  hereinafter  directed.*^ 
As  I  read  this  section,  it  is  plain  that  these  new  grants 
are  to  be  subjected  to  all  the  provisions  of  the  Act,  as  to 
notice  from  applicant  for  certificate  of  title,  caveats  by 
adverse  claimants,  &c.,  &c.,  when  primarily  delivered  to 
the  Registrar  General  to  be  registered  under  the  12th 
section  before  being  issued  to  the  grantee,  and  are 
therefore  not  entitled  to  the  protection  of  the  Act, 
or  to  the  statutory  certificate  of  title,  if  they  are 
issued  without  notice  to  the  public,  or  opportunity  of 
caveats  or  protection  against  fraud  in  the  grantee,  which 
protects  all  other  applications  for  certificates  of  title 
under  section  18  and  other  sections.  Further,  as  all  the 
applicants  for  certificates  of  title  must  make  the  decla- 
ration as  in  the  form  schedule  A.,  containing  the  follow- 
ing sentence — **  And  I  further  declare  that  there  is  no 
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1868.  person  in  possession  or  occupation  of  the  said  lands 
Chisholm  adversely  to  my  estate  or  interest  therein/*  &c.,  &c.,  and 
Macaulbt.  ^^  ^^  falsehood  of  the  declaration  subjects  the  declarant 
(by  section  10)  to  £500  penalty,  or  imprisonment  for 
three  years ;  and  as,  moreover,  the  180th  section  declares 
the  certiiicateof  title  without  such  declaration  to  be  void, 
I  apprehend  there  has  not  been  in  truth  any  certificate 
of  title  whatever  issued  to  Mr.  Mate,  as  I  find  none 
among  the  exhibits,  and  cannot  conceive  it'  possible, 
firom  the  verdict  of  the  jury,  that  Mr.  Mate  has  ever 
made  the  above-mentioned  declaration. 

If,  on  the  other  hand,  any  such  certificate  has  been 
issued  without  any  such  declaration  by  Mr.  Mate,  and 
without  the  usual  notice,  and  opportunity  for  caveats, 
&c.,  then  I  should  still  maintain  that  such  certificate 
cannot  have  the  effect  of  repealing  the  Parliamentary 
right  of  the  free  selector,  which  would  still  remain  equal 
in  authority  to  the  certificate,  and  prior  in  date  under 
the  verdict  of  the  jury. 
•  However,  as  no  certificate  of  title  appears  among  the 

evidence,  I  presume  this  argument  under  the  ^Real 
Property  Act  was  an  error  of  counsel  as  to  the  facts; 
and  I  shall  not  further  consider  its  ine£Sciency  against 
Nugent* 8  title,  except  to  point  out  that  the  grant  bears 
date  the  11th  January,  1867,  and  the  registration 
endorsed  thereon  17th  January,  1867,  so  that  it  is  im- 
possible the  proceedings  required  by  the  Act  can  have 
been  taken  before  the  registration  endorsed  thereon.  If 
such  certificate  has  issued  after  a  declaration  now  contra- 
dicted by  the  verdict  of  the  jury,  then  the  180th  section 
renders  such  certificate  void,  besides  subjecting  Mr. 
Mate  to  the  penalties  of  that  section. 

Upon  this  point  I  would,  however,  fuiiher  refer  to  the 
recent  case  of  SeinpiU  v.Jarvis  (a),  in  which  this  Court 
unanimously  (and  without  calling  upon  the  plainti£0 
upheld  my  decision  as  Primary  Judge,  that  the  40th 
section  has  no  effect  to  abolish  all  the  doctrines  of  con- 
structive trusts,  or  to  get  rid  of  equities  residing  in  a 
grantee  himself  and  in  his  own  conscience  with  reference 
to  the  registered  property ;  although,  of  course,  such 

(o)  6Snp.  Ct.  R,  Eq.  68. 
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equities  do  not  affect  a  subsequent  bona  fide  purchaser         1868. 
for  value.     This  decision,  I  apprehend,  will  be  quite      Chisholm 
sufficient  to  show  that  the  Real  Property  Act  can  never    macatjley. 
be  construed  to  work  gross  and  manifest  injustice,  ille- 
gality', and  absurdity.    For  these  reasons,  and  for  others 
too  elementary  to  mention,  I  should  feel  not  the  slightest 
hesitation  in  disregarding  the  registration  certificate  if 
it  has  issued,  as  not  giving  Mr.  Mate,  as  grantee,  any 
greater  title  than  the  Crown  itself  could  confer,  i.e.,  a 
title  subject  to  the  prior  statutory  right  of  the  free 
selector. 

A  few  remarks  are  necessary  with  reference  to  the 
nature  of  the  free  selector's  right  and  interest  in  the 
land.  Every  real  property  lawyer  is  familiar  with  the 
real  property  phrase  "conditional  estates,"  as  including 
■a  large  and  important  branch  of  estates  in  fee  simple 
And  leased  estates,  held  upon  *'  conditions,"  both  ex- 
pressed and  implied ;  such  as  base-fees,  fee  simples  con- 
ditional at  common  ]aw,estates  defeasible  upon  conditions 
subsequent,  such  as  mortgages,  estates  by  statute  staple, 
and  statute  merchant  by  elegit,  &c. ;  see  the  text  of 
Liittleton,  Lib.  3,  chapter  5,  as  to  *'  estates  upon  con- 
ditions,'* also  the  commentaries  of  Coke  on  Littelton  (a), 
which  point  out  all  the  incidents  of  such  estates,  which 
«re  condensed  in  the  chapter  15  of  Blackstone,  Vol.  2. 

So  the  word  **  purchase  "  is  a  very  old  real  property 
word,  thus  defined  by  Littleton,  following  Glanv^iU  and 
other  early  law  writers,  as  the  possession  of  lands  and 
tenements  which  a  man  ttath  by  his  own  act  or  agree- 
ment, and  not  by  descent  from  any  of  his  ancestors  or 
kindred  ;-r-a  definition  exactly  applicable  to  the  free 
selector's  right  "  by  purchase." 

With  reference  further  to  this  phrase  "  conditional 
purchaser,"  every  real  property  lawyer  would  also 
naturally  peruse  the  celebrated  statute  as  to  conditional 
estates — de  donis  conditionalibus,  or  Westminster  the 
2nd,  13  Edw.  I.,  c.  1 — as  strongly  illustrative  of  the 
conditional  estate  created  by  the  Alienation  Act  in  the 
free  selector. 

(a)  p.  201  a  to  237  a. 
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1868. To  sum  up  my  observations  on  this  part  of  the  case,  I 

Chisholm  never  from  the  first  consideration  of  this  Act  had  the 
Macauley.  slightest  doubt  but  that  immediately  on  the  payment  of 
the  deposit  required  by  the  18th  section,  the  firee 
selector  being  declared  by  the  Act  to  be  a  "conditional 
purchaser  "  of  the  land  selected,  acquired  by  such  pay- 
ment a  complete  fee  simple  in  the  land  selected,  subject 
to  the  subsequent  conditions  specified  in  the  Act, 
capable  of  **  alienation,"  under  the  restrictions  specified 
in  the  Act — and  if  not  "  forfeited,"  imd  thus  "revert- 
ing "  to  the  Crown  under  the  18th  section  of  the  Act, 
entitled  to  be  evidenced  on  completion  of  the  conditions 
by  the  issue  of  an  tmconditional  grant  at  the  end  of 
three  years  ;  but  perfectly  completed  in  law  under  the 
Act  as  soon  as  the  fii*st  payment  was  made,  although,  oi 
course,  a  then  conditional  grant  would  have  been  need- 
less expense,  there  being  the  statutory  declaration  of  his 
right  and  title  and  possession  thereunder. 

It  is  also  clear  to  me  that  every  technical  word  in 
these  statutes,  such  as  "fee  simple/'  "  conditional  pur- 
chaser," "  alienor/'  "alienation,"  "  revert,"  must,  by 
this  Bench,  be  interpreted  according  to  all  the  old- 
established  rules  of  the  law  of  real  property ;  and  we 
cannot  adopt  or  give  any  countenance  to  novel  or 
fanciful  intei^pretation  or  meaning  for  any  of  such  words, 
otherwise  than  as  used  in  Coke  upon  Littelton,  and 
Blackstotie. 

The  only  other  remarks  necessary  for  me  to  make  as 
to  Mate  V.  Nugent^  have  reference  to  th^  assertion  made 
on  his  behalf,  at  the  bar,  that  Mr,  Mate's  grant  had 
been  issued  to  him  under  some  pre-emptive  claim  of  640 
acres,  made  before  the  22nd  Febniarj',  1858 — the  date 
of  the  well  known  notification  of  that  date,  which  pro- 
vides that  all  leases  after  that  date  shall  be  subject  to 
any  new  or  modified  conditions  which  the  Legislature 
may  impose. 

Now  as  the  grant  itself  appears,  on  its  face,  to  have 
been  issued,  as  under  section  8,  "  under  the  present 
regulations,"  and  not  under  any  right  existing  before 
22nd  February,  1858,  I  cannot  see  how  any  such  old 
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claim  can  now  be  set  up.     Nevertheless,  Mr.  Mate's         1868. 

right  or  title,  if  any  existed  prior  to  22nd  February,      Chisholm 

1858,  being  protected  by  the  2nd  and  7th  sections  of    macaulby 

the  Alienation  Act,  it  might  have  been  and  ought  to 

have  been  pleaded  or  proved  in  due  course,  specially  on 

his  behalf,  either  in  evidence  at  the  trial,  or,  if  necessary, 

by  way  of  replication  to  Nugent' 8  free  selection  title  ; 

and  then  the  jury  and  this  Court  would  have  had  this 

suggested  claim  before  them  in  due  course  of  law.    But 

as  the  matter  is  now  before  the  Court,  on  the  present 

facts,  viz.j  that  the  Land  Office  at  Wagga  Wagga  had 

allowed  NugenVs  application  for  his  120  acres  in  April 

1864,  as  not  then  withdrawn  or  excepted  from  selection ; 

that  Mr.  Mate's  grant  was  not  issued  tillJanuary  11th, 

1867,  nearly  three  years  afterwards,  and  the  action  not 

brought  till  5th  February,  1868,  i.e,,  nearly  four  years 

after  Nugent  had  been  in  possession,  and  residing  upon 

and  improving  his  selection ;  considering  moreover,  that 

the  Crown  has  never  attempted  to  interfere  with  such 

possession  by  Nugent,  either  by  writ  of  intrusion  or  in 

any  other  way,  as  ought  to  have  been  done  before  issuing 

the  grant  to  Mr.  Mate,  I  cannot  believe  there  is  the 

slightest  foundation  in  facts  for  this  suggestion,  nor  any 

such  foundation  as  would  bear  the  slightest  investigation 

in  any  Court  of  justice. 

Again,  if  at  the  time  of  Nugenfs  selection  Mr.  Mate 
was  in  possession  of  **  any  contract "  complete  in  itself  as 
to  ceilainty  of  area  and  other  legal  requirements,  of 
course  to  free  select  on  such  contracted  land  was  not 
within  "  Crown  lands'*  as  defined  by  the  Act;  and 
nothing  could  have  been  easier  than  for  Mr.  Mate's 
advisers  to  have  at  once  set  up  this  complete  answer  to 
Nugent' s  right  of  free  selection  ;  precisely  like  any 
other  exception  to  the  general  law.  But  this  not  having 
been  done,  I  am  compelled  to  the  conclusion  that  there 
is  not  the  slightest  legal  foundation  in  fact  for  this  sug- 
gestion at  the  bar ;  and  this  is  the  more  clear  to  my 
mind,  because  I  find  among  the  papers  in  the  cause  a 
vast  collection  of  papers  and  correspondence  between 
Mr.  Mate  and  the  Ministers  of  Lands,  and  three  letters 
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1868.         from  Ntigent  also  to  these  Ministers,  which  I  cannot 

Chisholm     read  in  Court,  but  none  of  which  were  produced  at  the 

Macauley.     trial,  although  taken  down  there,  and  being,  of  course, 

the  proper  evidence  of  any  such  prior  claim  of  Mr. 

Mate,  if  it  had  been  capable  of  proof. 

The  same  consideration  of  this  suggested  prior  claim, 
Mr.  Mate  may  also  obtain,  perhaps,  by  a  fresh  action  of 
ejectment,  or  if  not,  he  cannot  complain.  But  until  the 
verdict  of  a  jury  is  obtained  in  his  favour  upon  the  facts 
of  this  suggestion,  it  is  mere  waste  of  time  to  set  up  a 
grant  in  1867  against  lawful  selection  and  fulfilment  of 
conditions  under  a  free  selection  application  in  1868; 
unless,  indeed,  this  Court  could  be  induced  to  hold  that 
the  office  of  the  Minister  for  Lands  is  the  place  to 
adjudicate  upon  the  rights  of  free  selectors,  and  not  the 
Courts  of  justice  and  juries. 

I  now  come  to  the  consideration  of  Chisholm  v. 
Macauley,  which  relates  chiefly  to  the  leasehold  or 
secondary  rights  of  free  selectors,  although  one  of  the 
argiunents  for  Mr.  Chisholm  relates  also  to  the  rights  of 
free  selector  as  against  a  prior  free  selector's  leasehold. 

The  first  argument  used  by  Sir  W.  Manning  and 
Mr.  DaviSf  on  Mr.  GhisliolnVs  behalf,  in  order  to  set 
aside  the  verdict  in  favour  of  Macauley,  was  the  bold 
and  startling  proposition  that  the  Legislature  never  in- 
tended to  give,  and  had  not  given,  by  the  Occupation 
Act,  any  leasehold  rights  whatever  to  any  of  free 
selectors  in  the  first  class  settled  district.  As  I  read 
the  Act,  I  find  the  Legislature  first  defining  and  giving 
these  rights  throughout  the  first  class  settled  districts  by 
sub-sections  5  and  12  of  section  12,  and  in  the  unsettled 
and  second  class  settled  districts  by  section  16,  besides 
preparing  the  way  for  these  rights  by  the  limited  pro- 
visions as  to  renewal  of  leases,  &c. 

Having,  in  section  12,  completed  these  elaborated  and 
most  carefully  worded  provisions  of  detail  as  to  the  first 
class  settled  districts,  which  districts  would  be  naturally 
and  most  certainly  subjected  earlier  and  at  once  to 
free  selection  long  before  the  more  remote  districts  in 
the  second  class  settled  districts  and  the  unsettled  dis- 
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tricts,  the  Legislature  then  summarily  enacts  hy  the         1868. 
18th  section,  that ''  the  sale,  conditional  or  otherwise,  of     Chisholm 
any  land  within  any  lease  granted  under  this  Act  in  the    macaulet. 
second  class  settled  districts,  or  in  the  unsettled  districts, 
for  pastoral  purposes,  shall  cancel  so  much  of  the  lease 
as  relates  to  the  land  so  sold,  and  to  three  times  the  area 
thereof  adjoining  thereto,  which  last  mentioned  area  may 
be  held  by  the  new  purchaser  under  pre-emptive  lease, 
to  which  all  conditions  and  liabilities  attached  to  pre- 
emptive leases  in  the  first  class  settled  districts  shall 
apply" — words,  the  meaning  and  effect  of  which  is  as 
simple  as  words  can  be. 

I  admit  that  if  we  read  this  18th  section  before  the 
previous  sections — 11  to  16 ;  and,  as  if  the  18th  stood 
alone  without  the  previous  sections,  there  might  be  some 
shadow  for  this  construction  of  the  Act — although  even 
then  the  whole  Act  would  be  "  constructive  nonsense ; " 
but  why  this  Court  should  be  asked  to  read  a  statute 
backwards  in  favour  of  the  first-class  settled  districts,  as 
represented  by  Mr.  Chishobn,  I  am  quite  at  a  loss  to 
understand ;  and,  therefore,  I  shall  not  say  another  word 
as  to  this  argument. 

Of  course,  as  to  the  use  of  legal  words  throughout 
these  early  sections,  I  refer  to  my  previous  judgment  in 
Mate  V.  Nugent y  that  all  such  words,  as  **  holder  (or 
tenant)  in  fee  simple,"  "occupation,"  "occupier," 
*'  leasehold,"  and  all  other  technical  words  are  to  receive 
in  this  Court  their  usual  legal  interpretation,  and  are  to 
carry  to  Macauley  all  the  rights  he  would  have  under 
the  same  words  as  used  and  explained  by  Blackstoney 
and  Coke  upon  Littelton. 

The  other  argument  used  for  Mr.  Chisliolm  was 
founded  upon  Reynolds'  free  selection,  which  i  assume 
to  have  been  upon  some  portion  oi  Macauley  s  leasehold 
of  800  acres. 

Now  it  is  quite  clear  to  me  that  this  leasehold  right 
given  to  free  selectors  of  three  times  the  vacant  area  ad- 
joining their  selections,  is  not  "  contracted  to  be  granted 
in  fee  simple,"  as  mentioned  in  the  definition  of 
**  Crown  lands"  of  both  Acts  ;  a  second  free  selector  has 
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1868.  a  pei'fect  right  to  take  up  his  free  selection  even  within 
Chisholm  the  ascertained  and  defined  area  of  a  previous  free 
Macauley.  selector's  leasehold  occupation.  The  whole  policy  of 
these  Acts  was  to  encourage  and  give  effect  to  free 
selections  of  freehold  settlements  under  residence  and 
improvement  as  against  any  leasehold  rights  whatever, 
and  the  Legislature  has  amply  secured  this  effect  by  the 
definition  of  Crown  Lands ;  and  I  believe  this  is  the 
best  protection  for  all  bona  fide  selectors,  and  the  best 
interest  of  all  parties. 

But  then,  lastly,  it  was  admitted  that  Mr.  Chisliolm's 
sheep  were  not  on  the  portion  of  Macaidey^s  300  acres, 
included  in  Reynolds'  free  selection,  but  upon  some 
adjoining  portion  which  might  be  hereafter  applied  for 
as  lieynolds*  adjoining  leasehold.  But  as  Reynolds  has 
never  claimed  or  applied  for  such  lease,  nor  identified 
any  such  leasehold  area  as  against  Macatdey^s  identified 
leasehold,  I  cannot  see  how  this  argument  can  apply 
here. 

Even  if  Reynolds,  or  any  other  free  selector,  were  to 
claim  and  identify  as  his '  pre-emptive  leasehold  any 
portion  of  Macauley* 8  prior  leasehold,  I  should  still 
hold  such  claim  to  be  bad  as  against  Macatdey's  lease- 
hold, and  for  this  reason,  that  each  claim  is  of  similar 
degree  in  law,  of  the  same  nature,  in  fact,  as  leasehold, 
and  upon  the  well  established  rule  (Co.  Litt.  14a.)  *'Qt(i 
jmor  est  tempore  poti&r  est  jure'' — "He  who  is  first  in 
point  of  time  has  the  better  title."  The  Equity  Courts 
also  universally  adopt  this  rule  in  equitable  titles,  though 
it  is  equall}'  applicable  in  Courts  of  law;  Brooin*s 
Legal  Maxims,  p.  316.  And  these  leasehold  rights  of 
free  selectors  must  be  interpreted  and  maintained  upon 
this  soulid  legal  and  equitable  rule,  as  between  them- 
selves, under  this  one  section  of  the  Act. 

With  regard  to  the  Impounding  Act,  29  Vic,  No.  2, 
under  which,  Macauley  as  occupier  under  his  pre- 
emptive lease  impounded  Mr.  Chisholm's  sheep  when 
trespassing  on  Macaxdey's  leasehold  land ;  if  MacauUy 
was  not  by  statute  law  the  lawful  "  occupant,"  i.e.,  a 
"  holder  "  or  **  occupier  "  of  such  land  under  the  Occu- 
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pation  Act,  and  under  the  definition  the  word  "  occu- 
pant '*  given  in  the  Impounding  Act,  I  am  at  a  loss  to 
conceive  who  is  an  "  occupier  "  or  **  occupant "  of  any 
land  in  the  colony.  Macavley  proved  that  he  had  ful- 
filled all  the  rest  of  the  Act  as  to  applying  for  and  ob- 
taining his  free  selection,  and  also  of  a  definite  800 
acres  leasehold  right  of  occupation,  and  that  he  had  also 
rendered  such  right "  certain  "  and  definite  by  his  metes 
and  bounds ;  and  of  which  he  had  given  due  notice  to 
the  Crown  Lands'  Office,  and  to  Mr.  Chisholm^  before 
the  trespass  took  place. 

The  well-known  maxim  id  ceHum  est  quod  certum 
reddi  potest,  prevents  the  suggestion  of  any  ambiguity 
in  the  construction  of  the  Act  as  to  this  leasehold  right ; 
and  the  numerous  cases  cited  in  Broom's  Legal  Maxims 
as  to  this  maxim,  shows  its  exact  applicability  to  the 
present  case. 

For  the  reasons  which  I  have  thus  stated,  many  of 
which  I  have  been  compelled  only  shortly  to  mention,  I 
can  see  no  ground  either  for  the  present  action  brought 
by  Mr.  Chisholm  against  the  free  selector's  leasehold 
right  any  more  than  for  Mr.  Mate's  experiment  against 
the  free  selector's  freehold  right  (a). 

Faucett,  J.  The  first  question  to  be  determined  in 
this  case  is  whether  the  defendant,  who  is  in  possession 

(a)  The  following  explanatory  sentence  was  subsequently  added: — 
''In  all  my  preceding  observations  as  to  the  nature  and  quality  of 
the  free  selector's  estate,  I  have  most  carefully  abstained  from  recog- 
nising any  separation  between  legal  and  equitable  (or  trust)  interests 
in  such  estate — at  least  before  the  actual  issue  of  a  grant  from  the 
Crown. 

'*  I  have  so  abstained,  because,  although  the  Statute  of  Uses  (27  H. 
VIII.,  c.  10)  under  which  all  our  modern  trust  estates  ai'ise,  applies  to 
this  colony,  yet  the  Crown  cannot  be  declared  a  trustee  for  any  one  ; 
nor  can  the  grant  to  Mr.  Mate  or  to  any  free  selector  have' any  trust 
operation  in  itself  under  that  statute.  It  necessarily  follows  that,  until 
grant  issued,  the  free  selector's  estate  cannot  be  separated  into  legal 
and  equitable  fee  ;  but  it  must  be,  and  can  only  be  (for  tlie  reasons  I 
have  already  given)  a  complete  fee  simple,  subject  to  the  subsequent 
conditions  of  three  years  of  residence,  improvement,  &c.,  and  having 
the  several  statutory  rights  of  T)ossession,  alienation,  &c.  In  other 
words,  it  must  be,  and  can  only  oe,  a  statutory  fee  simple  conditioiialy 
with  statutory  right  of  possession  (i,e.,  livery  of  seisin),  and  capable  of 
becoming  a  fee  simple  micoiuiUional  at  the  end  of  three  years. 

**  As  I  have  already  said,  it  would  be  needless  expense  to  issue  the 
conditional  grant  on  possession,  the  statute  sufficiently  giving  the 
right  of  'alienation '  during  the  three  years." 


1868. 


Chisholm 

V. 

Maoaulet. 
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1868.         of  land  in  the  first  class  settled  districts  as  a  conditional 
Chisholm      purchaser,  under  section  18  of  the  Crown  Lands  Alien- 
Macauley.     *^i^^  -^^^  o^  1861,  is  entitled  to  a  lease  without  compe- 
tition of  adjoining  Crown  lands  to  the  extent  of  three 
times  the  area  of  his  purchased  land.     It  is  contended, 
on  hehalf  of  the  defendant,  that  he  is  so  entitled,  either 
under  paragraph  5  of  section  12  of  the  Crown  Lands 
Occupation  Act  of  1861,  or,  at  all  events,  under  the 
thirteenth  regulation  made  under  the  authority  of  section 
86  of  that  Act.     On  the  other  hand,  it  is  contended  that 
the  defendant  is  not  a  **  holder  of  land  in  fee  simple," 
within  the  meaning  of  paragraph  5  of  section  12,  and 
that  the  thirteenth  regulation  referred  to  is  ultra  t:ires; 
and,  consequently,  that  the  defendant  has  no  such  right 
•  as  that  which  he  claims. 

After  a  careful  consideration  of  both  Acts,  I  have 
come  to  the  conclusion  that  a  conditional  purchaser  of 
land,  who  is  in  possession,  is  a  "  holder  in  fee  simple  " 
within  the  meaning  of  paragraph  5  of  section  12  of  the 
Crown  Lands  Occupation  Act. 

Reading  the  18th  and  the  18th  sections  of  the  Crown 
Lands  Alienation  Act  together,  I  think  it  is  clear  that 
the  conditional  purchaser  under  the  former  section 
must  be  considered — so  far  as  the  quantity  of  estate  is 
concerned — not  as  the  purchaser  of  a  limited  estate  or 
interest  in  the  land,  but  as  the  purchaser  of  the  whole 
estate  or  interest,  that  is,  of  the  fee  simple.  The  whole 
phraseology  of  the  18th  section  indicates  this.  **The 
price  *'  is  fixed  at  twenty  shillings  per  acre  ;  a  deposit  of 
twenty-five  per  centum  of  the  '*  purclia^e  money  "  is  to 
be  paid — and  if  there  be  no  other  like  application  and 
deposit  for  the  same  land,  the  person  tendering  '*  shall  * 
he  declared  the  conditional  purchaser  thereof  at  the 
price  aforesaid.''  All  these  expressions  clearly  indicate 
a  sale  and  purchase  of  the  entire  estate  or  interest  in  the 
land,  and  not  of  any  smaller  estate  or  interest. 

It  is,  however,  a  purchase  subject  to  certain  con- 
ditions ;  and,  by  the  18th  section,  when  these  conditions 
are  performed,  the  purchaser,  or,  if  he  has  aliened  in 
accordance  with  the  conditions,  his  alienee  shall  be 
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entitled  to  a  grant  in  fee  simple.     While  b}'  the  same         1868. 

section,  if  the  conditions  be  not  performed,  the  purcha-  Chisholm 

ser's  whole  estate  will  be  defeated,  and  "the  land  shall  macauley. 
revert  to  Her  Majesty." 

The  provision  for  the  payment  of  interest  on  the 
balance  of  the  purchase  money,  also  shows  that  a  sale  of 
the  whole  estate  is  intended ;  for,  after  the  expiration  of 
three  years,  by  payment  of  the  interest,  the  "  owner  " 
may  hold  the  land,  and  defer  the  payment  of  the  balance 
of  the  purchase  money,  for  ever ;  or  he  may  alien  or  dis- 
pose of  the  land  as  he  chooses,  subject  only  to  the  con- 
ditions of  the  interest  being  duly  paid. 

Thus  it  will  be  seen  that  the  conditional  purchaser  is 
throughout  treated,  not  only  as  having  contracted  to 
purchase,  but  as  having  actually  purchased — if  there  be 
any  dijBference  between  the  two  expressions — the  fee 
simple  of  the  land.  Whether  this  estate  is  an  equitable 
estate,  or  an  estate  sui  generis,  and  such  as  exists  only 
under  this  statute,  it  is  not  necessar}'  to  determine.  It 
certainly  is  not  what  is  commonly  or  technically  called 
the  legal  estate,  which  still  remains  in  the  Crown. 

Coming  now  to  paragraph  5  of  section  12  of  the 
Crown  Lands  Occupation  Act,  it  is  manifest — ^if  we  are 
to  give  a  meaning  to  all  the  words — that  two  classes  of 
holders  in  fee  simple  are  contemplated,  namely,  holders 
of  "purchased"  lands,  and  holdera  of  "granted"  lands* 
With  respect  to  the  latter  class  of  holders  there  is  no 
diflBculty.  But  it  is  contended  or  suggested — if  I  under- 
stood the  argument  rightly — that  the  distinction  in- 
tended is,  by  a  reference  to  a  regulation  under  the 
Orders  in  Council,  between  lands  granted  by  favour  of 
the  Crown,  and  lands  granted — or,  it  may  be,  contracted 
to  be  granted — for  a  mone}'  consideration  which  has 
been  paid.  Whether  that  is  the  construction  that  ought 
to  be  put  on  the  regulation  referred  to  or  not,  it  is  not 
necessary  to  say.  But  I  am  of  opinion  that  under  the 
present  Crown  Lands  Acts  no  such  distinction  exists; 
and  that,  if  it  ever  did  exist,  is  is  abolished  by  these 
Acts.    The  only  lands  that  can  now  be  granted  without 
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1868.         a  money  consideration  are  those  granted  for  public  pur- 
CuisHOLM     poses  under  section  5  of  the  Alienation  Act. 

Macauley.  Construing  then  paragraph  5,  not  according  to  the 
strictly  technical  meaning  of  the  words,  which  may 
possibly  be  inapplicable,  but,  as  I  think  we  are  boand 
to  do,  by  considering  the  language  used  throughout 
both  statutes,  I  think  the  broad  distinction  drawn  is 
between  lands  for  which  a  grant  has  been  issued,  and 
lands  for  which  a  grant  has  not  been  issued.  The  latter 
class  may  include  lands  conditionally  sold  and  lands 
sold  with  out  conditions;  but  as  purchasers  of  lands  with- 
out conditions  are  entitled  to  a  grant  at  once  on  payment 
of  the  purchase  money,  it  would  seem  useless  to  make 
such  a  distinction  on  their  account.  The  distinction 
would  therefore  appear  to  be  made  chiefly,  if  not  solely, 
for  the  benefit  of  conditional  purchasers,  who,  being  in 
possession  under  a  purchase,  or  a  contract  for  the  par- 
chase,  of  the  fee  simple,  are  "  holders  in  fee  simple" 
within  the  meaning  of  paragraph  5. 

By  now  reading  paragraph  12  of  section  12,  in  con- 
nection with  paragraph  5,  the  matter  becomes  clearer. 
If  land  be  under  lease,  then,  by  paragraph  12,  the  sale 
conditional  or  otherwise  of  any  portion  of  such  land 
cancels  so  much  of  the  lease  as  relates  not  only  to  the 
land  80  sold,  but  to  three  times  the  area  thereof  adjoin- 
ing thereto  ;  and  then  such  adjoining  land  comes  at 
once  under  the  operation  of  paragraph  5. 

Section  16  and  18  contain  corresponding  provisions 
with  reference  to  the  unsettled  and  second  class  settled 
districts.  The  clause  at  the  end  of  the  18th  section  has, 
however,  caused  some  difficulty ;  because  it  is  there  ex- 
pressly declared  that  the  adjoining  area  of  which  the 
lease  is  cancelled  may  be  held  by  the  new  purchaser 
under  pre-emptive  lease,  it  is  contended  that,  as  there  is 
no  similar  provision  in  paragraph  12  of  section  12,  it 
must  be  presumed  that  it  was  not  intended  to  give  con- 
ditional purchasei's  in  the  first  class  settled  districts  the 
benefit  of  such  a  provision. 

The  first  answer  to  this  objection  is  that  paragraph 
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12  would  be  useless  and  unmeaning  in  declaring  that  1868. 
the  sale  conditional  of  land  under  lease  should  cancel  the  Chtsholm 
lease,  if  such  cancelling  were  not  for  the  benefit  of  the  ^[xcAtrLKY 
conditional  purchaser.  The  next  answer  is  that  the 
clause  is  reall}'^  unnecessary;  but  it  appears  to  have 
been  introduced  in  consequence  of  the  general  terms  in 
which  the  16th  section  is  worded.  Further,  the  clause 
declares  that — whether  the  sale  be  conditional  or  other- 
wise— all  conditions  and  liabilities  attached  to  pre- 
emptive leases  in  the  first  class  settled  districts  shall 
apply  to  pre-emptive  leases  under  the  18th  section;  and 
as  these  conditions  and  liabilities  are  to  be  found  only 
in  paragraph  5  of  section  12,  it  would  seem  to  be 
assumed  that  conditional  purchasers,  as  well  as  purcha- 
sers without  conditions,  are  equally  entitled  to  the 
privilege  in  question. 

In  examining  these  Acts  one  consideration  forcibly 
presents  itself.  Read  together,  as  they  must  be,  they 
are  consistent  throughout  in  placing  the  conditional 
purchaser  in  the  same  position  as  the  purchaser  without 
condition — except  as  to  the  necessity,  on  the  part  of  the 
former,  of  performing  the  conditions,  they  are  both 
throughout  on  equal  terms.  Thus  the  21st  and  22nd 
sections  of  the  Alienation  Act  enable  both  to  make 
additional  purchases  of  adjoining  lands.  The  16th  and 
18th  sections  of  the  Occupation  Act  enable  both  to 
obtain  pre-emptiVe  leases  of  land  adjoining  their  pur- 
chases, in  the  unsettled  and  second-class  districts, 
whether  such  land  may  have  been  previously  under  lease 
or  not.  And  by  paragraph  '5  and  paragraph  12  of 
section  12,  there  being  no  reason  why  it  should  be 
otherwise,  a  similar  privilege  is  conferred  on  both  in  the 
first  class  settled  districts. 

I  am  of  opinion,  therefore,  that  a  conditional  pur- 
chaser who  is  in  possession  is  entitled  to  the  benefit  of 
the  provision  in  paragraph  6  of  section  12. 

It  follows  from  this  that  the  18th  regulation  is  merely 
a  statement  of  the  right  given  by  the  Act  itself. 

One  further  question  remains,  namely,  whether  the 
sale  conditional  of  land  under  pre-emptive  lease  to  a 
w — 7 
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1868.         conditional  purchaser  takes  away  from  his  pre-emptive 
"chisholm     lease  not  only  the  land  sold,  but  also  three  times  its  area. 
„     ^-  Whatever  way  this  question  is  viewed  there  are  diffi- 

culties  attending  it,  some  of  which  1  confess  I  cannot 
settle  to  my  own  satisfaction.  But  on  the  whole  I  am 
inclined  to  think  that  the  sale  has  not  this  effect.  To 
hold  otherwise  would  lead  to  results  that  seem  unreason- 
able and  full  of  inconvenience. 

According  to  the  opinion  which  I  have  thus  expressed, 
the  defendant  is,  upon  the  facts  of  the  case,  entitled  to 
retain  his  verdict. 

It  has  been  intimated  that  it  would  be  desirable  to 
reduce  to  writing  the  judgments  given  in  the  case  of 
Mate  V.  Nugent  at  the  conclusion  of  the  argument  in 
that  case.  I  proceed ,  therefore,  to  give  the  reasons  which 
were  passing  through  my  mind,  and  which  I  gave  in 
substance  at  that  time. 

This  was  an  action  of  ejectment  brought  to  recover 
640  acres  of  land.  At  the  trial,  which  took  place  before 
me  at  the  Wagga  Wagga  Assizes  in  April  last,  the  de- 
fendant, who  at  first  had  defended  for  the  whole,  was 
allowed  to  limit  his  defence  to  210  acres,  admitted  to  be 
a  portion  of  the  640  acres  claimed  by  the  plaintiff. 

The  plaintiff  put  in  a  grant  from  the  Crown,  regis- 
tered in  the  Lands  Titles  Office,  and  bearing  date  the 
11th  of  January,  1867,  and  there  rested  his  case. 

The  defendant  then  went  into  evidence,  from  which  it 
appeared  that  on  the  7th  January,  1864,  he  selected  120 
acres,  as  a  conditional  purchaser,  under  the  Crown 
Lands  Alienation  Act,  and  paid  the  usual  deposit  of  five 
shillings  per  acre — that  he  resided  on  the  land  so  selected 
continuously  down  to  the  time  of  the  trial,  and  expended 
a  considerable  sum  of  money  in  making  improvements. 
It  further  appeared  that,  on  the  12th  April,  1866,  he 
made  an  "additional  selection  "  of  ninety  acres,  and  paid 
the  usual  deposit  of  five  shillings  per  acre.  The  defen- 
dant hIso  stated  that  he  made  on  both  selections  im- 
provements to  the  value  of  £500.  Receipts  for  both 
deposits,  given  by  the  Crown  lands  agent  for  the  district, 
were  proved.     After  the  expiration  of  three  years  from 
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the  date  of  his  first  selection,  the  defendant  paid  to  the         1868. 
Government  the  interest  on  the  balance  of  the  purchase      Chisholm 
money  within  the  time  prescribed  by  the  Act.     It  ap-     macaulby. 
peared,  however,  that  he  received  a  notice  from  the 
Government  that  his  selections  were  cancelled ;  but  on 
what  ground,  or  by  what  authority,  the  Government 
professed  to  act,  did  not  appear. 

The  jury,  in  reply  to  a  question  put  by  me,  found 
that  the  defendant  had  complied  with  all  the  conditions 
of  the  Act ;  which  finding  appeared  to  me  at  the  time 
to  be  entirely  in  accordance  with  the  evidence. 

I,  thereupon,  by  consent  of  the  parties,  directed  a 
verdict  for  the  plaintiflF,  reserving  leave  to  the  defendant 
to  move  that  the  verdict  should  be  entered  for  him,  if 
the  Court  should  think  it  ought  to  be  so  entered. 

The  motion  was  accordingly  made  and  argued,  and, 
after  the  argument,  I  concurred  with  the  Chief  Justice 
and  Mr.  Justice  Hargrave  in  thinking  that  the  verdict 
ought  to  be  entered  for  the  defendant. 

In  the  first  place,  it  is  clear  that  a  plaintiff  cannot 
succeed  in  ejectment  so  long  as  the  defendant  retains 
the  right  of  possession.  But,  upon  the  evidence,  the 
defendant  appeared  to  have  been  a  conditional  purchaser 
of  120  acres,  under  the  18th  section  of  the  Crown  Lands 
Occupation  Act,  and  subsequently  of  an  additional 
selection  of  ninety  acres.  He  also  appeared — as  was 
expressly  found  by  the  jury — to  have  performed,  in 
reference  to  both  selections,  all  the  conditions  required 
by  the  Act.  At  the  trial  no  attempt  was  made  to  show, 
nor  was  it  even  suggested,  that  he  had  selected  lands  not 
open  to  selection.  If  such  had  been  the  case,  it  would, 
of  course,  have  been  an  answer  to  the  defendant's  claim. 

This  being  so,  I  was  of  opinion  that  the  defendant,  as 
a  conditional  purchaser,  had  a  statutory  right,  under  the 
Act  of  Parliament,  to  hold  his  land,  as  long  as  he  con- 
tinued to  perform  the  conditions  required  by  the  Act — 
that  this  right  commenced  from  the  moment  he  was 
declared  the  conditional  purchaser,  and  had  taken  pos- 
session, and — subject,  always,  to  the  performance  of  the 
conditions — was  absolute  and  indefeasible  against  all  the 
world,  including  the  Crown ;  and  I  was  aware  of  no 
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1868.         authority  by  which  the  Government  could  cancel  such  a 
Chisholm     purchase  or  sale. 

Macaulet.         ^^^  ^^  ^^^  ®*^^  ^^*^  ^®  ^^^^  ^^  *  grantee  was  a  com- 
plete and  perfect  title,  and  ought  to  prevail  oyer  an 

incomplete  and  imperfect  title,  such  as  that  of  a  con- 
ditional purchaser  was  alleged  to  be. 

This  I  considered  a  fallacy.  True,  the  conditional 
purchaser  had  not  a  grant.  Nay  more,  at  the  com- 
mencement of  his  tenure  he  was  not  even  entitled  to  a 
grant.  This  right  be  could  not  obtain,  in  any  event, 
until  after  the  expiration  of  three  years.  But  did  it 
therefore  follow  that  his  title — that  is,  the  title  in 
question  in  this  action — was  incomplete  or  imperfect? 
The  only  title  in  question  in  this  action  was  a  possessory 
title — a  right  to  hold  the  possession ;  and  such  title  and 
such  right  appeared  to  me  to  be  not  only  complete  and 
perfect,  but  absolutely  secured  to  the  conditional  pur- 
chaser by  the  statute. 

Whether,  as  the  grant  has  not  been  issued,  the  legal 
estate  is  still  in  the  Crown,  and  the  conditional  pur- 
chaser has  only  the  equitable  estate  or  not,  is  perfectly 
immaterial.  But  after  all,  what  is  the  grant  ?  In  the 
present  case,  at  all  events,  is  it  anything  more  than  the 
evidence  of  title — evidence  that  the  purchaser's  title  is 
no  longer  clogged  by  conditions. 

Further,  it  appeared  tome  that  after  the  sale  of  land 
to  a  conditional  purchaser,  the  Crown  had  no  power  or 
authority — so  long  as  the  conditions  were  performed— to 
deal  in  any  way  with  the  land  so  sold,  except  so  far  as 
issuing  the  grant,  when  demanded  at  the  proper  time, 
to  such  purchaser,  or  if  he  had  aliened  in  accordance 
with  the  conditions,  then  to  his  alienee  or  the  rightful 
owner.  When  duly  demanded,  the  Crown  was  expressly 
bound  by  the  statute  to  issue  the  grant  to  such  purchaser 
or  his  alienee.  If  the  Crown,  under  such  circumstances, 
thought  proper  for  any  reason  to  issue  a  graut  to  any 
other  person,  I  was  of  opinion  that  such  an  act  would  be 
unauthorised  and  void,  and  that  the  grant  would  be  so 
much  waste  paper.  In  the  present  case  the  grant  was 
issued  long  after  thedefendant  had  obtained  his  selections. 
So  far,  1  felt  no  difficulty. 


V. 

Macaulby. 
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But  the  plaintiflf's  grant  was  registered  in  the  Lands         1868. 
Titles'  Office,  and  was,  or  purpoited  to  be,  a  certificate      Chisholm 
of  title  under  the  Real  Property  Act.    And  it  was  con- 
tended that,  b}^  virtue  of  the  12th  and  40th  sections  of 
that  Act,  the  plaintiff's  title  was  conclusive. 

To  this  contention  the  answer  has  been  already  partly 
given.  When  it  was  shown  that,  at  the  time  the  grant 
was  issued,  the  land  was  in  the  possession  of  the  defen- 
dant as  a  conditional  purchaser,  the  Act  of  the  Crown  in 
issuing  the  grant  was  void.  The  grant  was  therefore 
void,  and  could  not  receive  efficacy  or  vitality  merely  by 
being  registered.  If  such  a  course  could  prevail,  it 
appeared  to  me  that  it  would  virtually  repeal  the  Lands 
Acts — so  far  at  least  as  conditional  purchasers  are  con- 
cerned. 

It  might  be  doubted  also  whether  the  present  case 
could  come  within  the  meaning  of  the  12th  section. 
That  section  says  that  **all  waste  lands  shall,  when 
alienated  in  fee,  be  subject  to  the  provisions  of  the  Act." 
Assuming  '*  waste  lands  "  to  mean  the  same  thing  as 
"  Crown  lands  "  in  the  (iands  Acts,  then  the  defendant's 
lands  were  not  at  the  time  the  grant  was  issued  Crown 
lands  or  waste  lands ;  as  they  were  then  by  the  con- 
ditional sale  lawfully  contracted  to  be  granted  in  fee 
simple.  Issuing  a  grant  of  them  as  Crown  lands  could 
not  make  them  Crown  lands. 

But,  on  broad  grounds,  I  was  of  opinion  that  the  Real 
Property  Act  did  not  in  any  way  apply  to  conditional 
sales  of  land.  There  is  no  machinery  for  registering  such 
sales  under  the  Act  before  the  grant  shall  have  issued — 
the  only  matters  that  could  be  registered  being,  in  fact, 
the  receipt  of  the  land  agent  for  the  deposit,  and  the  pur- 
chaser's actual  possession ;  and  I  could  not  but  think 
that  the  Legislature,  which  had  so  recently  passed  the 
Lands  Acts,  if  it  had  intended  that  such  sales  should, 
without  any  notice  whatever  to  the  person  in  possession, 
be  affected  by  the  Real  Property  Act,  or  registered  under 
it,  would  have  in  some  way  or  other  alluded  to  them.  It 
may  be  that  the  Legislature  considered  that  the  regis- 
tration which  necessarily  took  place  in  the  Public  Lands 
Office  was  sufficient  for  all  purposes. 
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September  18  MaTE  against  NUGENT  (a). 

This  was  an  nPHIS  was  an  action  of  ejectment  in  which,  at  the 
2ie  plaintUf  ^  trial,  the  verdict  was  found  for  the  plaintiff;  leave 

for  leave  to  being  reserved  to  move  to  enter  the  verdict  for  the  defen- 

a  judg^t  of  dant.    Accordingly,  a  rule  nisi  having  been  obtained  by 

the  Court,  ^}jg  defendant  for  a  new  trial,  or  to  enter  the  verdict,  the 

directing  the 

verdict  in  an  rule  was  made  absolute  to  enter  the  verdict  for  the 

m^r^  r*"  defendant  (6). 

entered  for  the       The  plaintiff  now  petitioned  for  leave  to  appeal  to  the 

It  was  an  Privy  Council.    The  petition  was  signed  by  the  town 

action  of  agent  only  ;  and  after  showing  the  proceedings  in  the 

210  acres  by  cause,  stated  that  the  rule  nisi  which  the  defendant  had 

undwrcrown  obtained  had  been  "  made  absolute,'*  without  adding 

grant,  against  "  that  the  verdict  be  entered  for  the  defendant.** 

a  conditional 

who  h^7m-         Stephen,  for  the  respondent,  objected — first,  that  the 

proved  the  petition  ought  to  have  been  signed  by  the  petitioner 

land  in  dispute;  f.         ,^         f.  ,  ^  ,  ,i      »   ^ 

it  api)eared  nimself,  or  his  Counsel  or  attorney ;  and  secondly,  that 

l^*^t  hwTr^^  the  statement  in  the  petition  was  erroneous,  and  that  it 

cently  paid  to  could  not  be  amended,  as  the  time  within  which  the 

£2%  fo7the  petition  must  be  filed  had  expired. 

land — and  that 

he  swore  that        The  Court  overruled  both  these  objections. 

the  land  and 

improvements         -tni.  ./.i  ••  -.-lyv^i'x- 

were  of  the  Davley  in  support  of  the  petition.    In  the  affidavit  in 

^*^"d°th^t ^^  support  of  the  petition,  which  is  sworn   on  the  11th 

he  believed*,  August,  the  petitioner  deposed  that  the  land  and  im- 

hadTt^e'^^''*  provements  thereon  are  of  the  value  of  dESOO ;  and  that 

trial  swore  he  is  informed  and  believed  that  the  defendant  himself 

provements  swore,  at  the  trial,  that  the  improvements  alone  cost 

*i^?nr°Tu  ^500-     Neither  of  these  allegations  is  denied  by  the 

respondent  defendant  (the  respondent).     It  appears  also  from  the 

davit  "VhT  Judge*s  notes  that  the  defendant  did  give  this  evidence. 

Crown  {Bar-  No  doubt,  under  the  Act,  this  land  has  been  bought  at 

sinuunte)   "  ^1  *^  *c^^>  ^^^  i*  ^^y  b®  worth  much  more.    [Har- 

granted  leave 

to  appeal.  W  Before  Stephen^  C.  J.,  Hargravt,  J.,  and  FauceU,  J. 

(h)  The  facts  of  this  case  will  he  found  in  the  judgments  in  the 
preceding  case,  Ckisholm  y.  Macauley,  p.  312. 
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grave,  J.     The  matter  in  issue  is  the  land,  not  the  im-  1808. 

provements.]     It  is  submitted  that  in  ejectment  the  Mate 

matter  in  issue  is  the  land  and  all  that  has  been  placed  nuoi&nt 
thereon. 

Stephen  contra.  The  appealable  value  in  the  present 
case  is,  it  is  submitted,  merely  the  value  of  the  land ;  and 
the  price  paid  for  that  was  only  £210. 

Stephen,  C.J.  I  am  of  opinion, clearly,  that  the 
matter  in  issue  is  of  the  value  of  £500,  and  that,  there- 
fore, it  is  our  duty  to  grant  the  leave  to  appeal.  The 
land  cannot  be  separated,  in  my  opinion,  from  the  im- 
provements on  it.  I  also  think  that  it  is  of  importance 
that  our  judgment  should  be  taken  to  the  Privy  Council. 

FIargrave,  J.  I  fully  concur  in  the  wish  that  oui* 
judgment  should  be  reviewed ;  and  that  it  is  important 
that  the  questions  raised  in  this  case  should  be  settled. 
But  1  think  that  here  the  matter  in  issue  is  the  land, 
and  that  it  is  not  of  the  requisite  value.  Unless  the 
right  of  appeal  is  limited  to  the  cases  mentioned  in  the 
Order  in  Council,  that  right  will  become  a  curse  rather 
than  a  blessing  to  the  community.  Here  the  defendant 
has  improved  the  land  which  the  plaintiff  is  seeking  to 
recover.  But  it  appears  that  on  the  11th  January,  1867, 
when  the  grant  to  the  plaintiff  issued,  he  onl}^  paid  to 
the  Crown  at  the  rate  of  £1  an  acre  for  the  land  ;  and  it 
is  that  land,  and  not  the  improvements,  which  is  the 
matter  in  issue  in  this  action  of  ejectment. 

Faucett,  J.  I  think  the  appeal  ought  to  be  allowed. 
The  improvements  on  the  land  form  part  of  the  soil  and 
freehold  of  the  land,  aud  belong  to  the  owner  in  fee 
simple.  The  affidavits  and  evidence  before  us  show  that 
the  land  and  improvements  are  indisputably  of  the  value 
of  £500. 

Appeal  allowed. 
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September  15.  Ex  parte  MabX. 


Uoder  the 
Local  Justices 


jyUTLER  moved  to   rescind  an  order  of  a  Judge 
Acts  there'ir  refusing  a  prohibition  to  restrain  further  proceed- 

an  appe^  to     incrs  upon  a  conviction  under  the  Sale  of  Liquors  Licen- 

the  full  Court       .  f.,,  aa'     i.       •         *u  a  '       Tk 

fromadecision  Sing  Act  (a),  and  discharging  the   order  nisi.      Ihe 

Ch*  '^be^^d^    conviction  was  on  the  2l8t  April,  and  the  ordernm  was 
charging  a        granted  on  the  29th  June. 

rule  nisi  for  a 
prohibition. 

Where  the  Salortions  took  as  a  preliminary  objection  that  there 
interStwi  in  could  be  no  appeal  against  a  mere  order  of  a  Judge 
the  penalty,  it  refusing  the  application.  This  point  was  decided  in 
that  the  rule  O'Brien  V.  Bamett  (b).  There  a  summons  by  the 
niw  for  a  pro-    piaintiflF  to  set  aside  a  judgment  and  execution  was  dis- 

hibition  under    ^  ,  •      r^        t 

the  Local  missed  by  a  Judge  in  Chambers  with  costs ;  and  on 

i"o^dhi teras  '^^^^^  *o  ^^^  Court  to  rescind  the  Judge's  order,  the 

call  on  the  objection  now  relied  on  was  taken  and  sustained  b)' the 

Gen°  raUo  Court.  The  proper  course  for  the  applicant  is  to  makean 

show  cause  original  motion  to  the  Court  to  grant  the  prohibition; 

{jaargravej  J.,    ,  .  .  t  ^  \  i*    •  •  u 

dissentienu).      but  such  a  motion  would  now  be  out  of  time,  as  it  would 

not  be  within  the  sixty  days  limited  b}-  the  17  Vic, 
No.  39,  s.  4, 

Butler  contra.  It  is  conceded  that  the  practice  is  as 
stated  in  ordinary  cases,  but  it  cannot  extend  to  cases  of 
prohibition  under  the  Justices  Acts  ;  for  if  it  did,  there 
would  practically,  rarely,  or  never  be  an  appeal  against 
the  decision  of  a  Judge,  as  the  time  would  have  run  out 
for  an  original  application .  But  the  Justices  Act  Amend- 
ment Act  (c),  section  5,  expressly  gives  an  appeal.  That 
section,  after  giving  any  Judge  jurisdiction  to  hear  and 
determine  applications  for  prohibition,  provides  that 
"  any  such  rule  or  order  or  writ  may  be  discharged  or 
varied  or  set  aside  by  the  Court  in  Term,  and  such 
further  order  thereupon  be  made  as  the  case  may 
require."     Any  order,  therefore,  whatever,  made  by  a 

(a)  26  Vic,  No.  14.  {b)  5th  March,  1867. 

(c)  17  Vic,  No.  39. 
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single  Judge,  may  be  set  aside  or  varied  by  the  Court,  18^8. 
by  the  express  provision  of  the  statute ;  and  Ex  parte  Ex  parte 
Howard  (a),  and  Ex  parte  Cock  (6),  cited  in  the 
Appendix  to  Wilkinson* 8  Australian  Magistrate  (c),  are 
in  accordance  with  this  view  of  the  enactment.  [Stephen, 
C.  J.,  referred  to  Ex  parte  Monson  (d).]  Pike  v. 
Davis  {e)  was  cited. 

Stephen,  C.  J.  The  statute  intended  to  give  and 
has  given  an  appeal  to  the  Court  against  any  and  every 
order  or  determination  of  a  Judge  ;  and  his  discharge  of 
his  own  original  order  to  show  cause,  is  in  fact  and  legal 
effect,  a  determination.  And  Ex  parte  Cock  is  an 
authority  to  this  effect — ^for  the  fact  of  the  application  (if 
it  be  deemed  an  original  one)  being  too  late,  was  in  that 
case  under  the  notice  of  the  Court.  Therefore,  this 
motion  to  rescmd  the  Judge's  order,  and  thereupon  to 
grant  a  prohibition,  can  be  heard. 

Hargravk,  J.  I  think  an  appeal  lies.  A  right  of 
appeal  is  always  to  be  favoured,  unless  it  is  taken  away 
by  clear  words.  Parties  are  entitled  to  have  the  opinion 
of  men  of  the  greatest  learning  on  the  question  in  dispute. 
The  language  of  the  fifth  section  is  large  enough  to  give 
this  right  of  appeal,  and  there  has  been  no  decision 
against  any  such  construction. 

Faucett,  J.  Any  order  which  a  Judge  may  make 
under  the  fifth  section  is  subject  to  appeal.  There  is  no 
reason  why  a  person  whose  application  has  been  refused 
should  be  without  remedy. 

Salomons  then  contended  that  as  under  the  60th 
section  of  the  Sale  of  Liquors  Licensing  Act  an  appeal 
was  given  to  the  Quarter  Sessions,  the  remedy  by  pro- 
hibition under  the  Justices  Acts  did  not  exist. 

Per  Curiam.  The  remedy  by  prohibition  is  diflFerent 
and  cumulative. 

(a)  16th  April,  1859.  (b)  9th  December,  1861. 

(c)  pp.  109,  134.  (d)  6  Sup.  Ct.  R.,  C.  L.  266. 

(e)  6  M.  &  W.  646. 
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i^^8'  Salomons  then  objected  that  the  Attorney  General 

Ex  parte      ought  to  have  been  a  party  to  the  rule.  It  is  not  enough 

^M.  AR.X 

to  show  that  Ryan  was  the  prosecutor  within  the  rule. 
Ex  parte  Booth  (a)  decides  that  where  the  Crown  is 
interested  in  the  penalty,  it  must  have  notice.  The 
statute  {b)  provides  that  a  rule  or  order  shall  issue, 
"  calling  on  the  justices,  &c.,  and  the  party  prosecuting, 
or  otherwise  interested  in  maintaining  the  conviction,  to 
show  cause."  It  is  submitted  that  the  same  reasoning 
and  the  words  of  the  statute  require  that  the  Crown 
should  be  made  a  party  to  the  rule. 

Butler  contra.  Ex  parte  Booth,  following  Ex  parte 
Gaynor  (e) ,  decides  only  that  the  Crown  must  have  notice. 
Here  the  Crown  has  had  notice,  and  has  appeared.  At 
all  events,  therefore,  any  irregularity  has  been  waived. 
The  proceedings  are  headed  '*  Ryan  v.  Marx^  Ryan 
is  the  principal  witness ;  and  the  depositions  speak  of 
him  calling  witnesses.  These  circumstances  sufficiently 
indicate  that  Ryan  is  the  **  party  prosecuting,"  although 
on  a  cursory  glance,  as  seems  to  have  been  assumed  in 
Chambers,  the  word  '*  Ryaii "  looks  like  the  word 
'*  Regina^'*  Doe  v.  Jep8on(c),  and  Chitty  Arch,(dj 
were  cited. 

Stephen,  C.  J.  I  do  not  understand  the  reasoning  in 
Ex  parte  Oaynor  {e)  upon  which  Ex  parte  Booth  is 
founded ;  and  I  think  that  the  quoere  of  the  reporter  in 
the  latter  case  is  well  founded.  But  the  practice  intro- 
duced by  these  cases  ought  not,  I  think,  to  be  extended. 
If  the  Crown  was  entitled  to  notice,  it  has  had  notice. 
And  if  Ryan  was  the  **  party  prosecuting,"  he  has  been 
made  a  respondent  to  this  appeal.  But  there  is  quite 
sufficient  to  show  thdXRyan  was  such.  For  the  proceed- 
ings are  intituled  ^^ Ryan  v.  Marx;''  and  Ryan  then 
proceeds  to  speak  of  witnesses  whom  he  (Ryan)  means 
to  adduce.  This,  taking  altogether,  can  only  be  under- 
stood to  mean  that  he  prosecuted  the  case. 

(a)  1  Sup.  Ct.  R.,  C.  L.  22.  (6)  14  Vic,  No,  43,  a.  12. 

(c)  8  B.  &  Ad.  402.  (d)  p.  318. 

(tf)  October  1860,  cited  fVUHnson^s  Austi-alian  Magistrate,  App.  98. 
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Haboraye,  J.  I  feel  the  difficulty  which  was  present  1868. 
to  my  mind  in  C  hambers  still  pressing  on  my  mind.  The  Ex  parte 
statute  requires  theruleor  order."  to  call  on"  the  justice,  Marx. 
and  the  party  prosecuting  or  otherwise  interested  in 
maintaining  the  conviction  or  order,  to  show  cause — so 
that  the  Court  may  have  both  sides  before  it.  I  think 
the  statute  is  compulsory,  and  that  mere  notice  of  the 
rule  is  not  sufficient.  I  also  think  that  **  the  party 
prosecuting ' '  must  be  a  person  who  does  something  which 
fixes  him  with  the  character  of  prosecutor,  apart  from  or 
independent  of  his  giving  evidence  in  the  case.  He  is 
the  person  who  sets  the  law  in  motion.  Here  I  find 
in  the  depositions  nothing  of  this  kind.  The  mere 
heading  cannot  make  a  man  the  prosecutor.  I  should 
admit  that  the  person  laying  the  information  was  the 
party  prosecuting.  But  here  no  information  was  laid. 
In  his  evidence  this  person  speaks  of  hoping  to  substan- 
tiate the  case.  But  looking  through  the  whole  of  his 
evidence,  I  do  not  see  enough  to  fix  him  with  the 
character  of  the  prosecutor. 

Faucett,  J.  I  should  have  thought  the  decision  in 
Ex  parte  Oaynor  would  have  gone  farther ;  and  that  ii 
it  was  necessary  that  the  Crown  should  have  notice,  it 
was  also  necessary  that  the  Crown  should  be  made  a 
party  to  the  rule.  It  is  not  necessary  to  decide  whether 
that  decision  is  erroneous  ;  for  in  the  present  case  the 
Crown  has  received  notice.  As  to  the  other  point,  I 
think  the  decision  in  Chambers  was,  under  the  circum- 
stances, right.  For  if  the  heading  is  read  "  Regina  v. 
Marx,'*  I  do  not  see  any  evidence  that  Ryan  was  the 
prosecutor.  But  as  it  clearly  appears  from  the  transcript 
"when  examined  that  the  word  is  Ryan,  I  think  it  is 
sufficient  to  show  that  Ryan  was  the  prosecutor  within 
the  language  of  the  statute. 

Buder  then  went  into  the  cas^  on  the  merits.  The 
justices  refused  to  allow  the  appellant  to  be  examined  in 
his  defence,  although  the  55th  section  (a)  of  the  statute 

(a)  26  Vic,  No.  14. 
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1868.         expressly  makes  the  defendant  a  competent  witness  in 
Ex  parte       his  own  case.    The  affidayits  in  support  of  the  rule  show 
Marx.        clearly  that  the  defendant  tendered  himself  as  a  witness 
for  that  purpose. 

Salomons  now  proposed  to  read  affidavits,  which  were 
filed  at  the  time  the  application  was  heard  in  Cham- 
bers, but  which  had  not  been  used  because  the  rule  had 
been  discharged  upon  a  preliminary  objection. 

Butler  objected ;  but  the  Court  allowed  them  to  be 
read. 

Two  affidavits  in  answer,  made  by  one  of  the  justices 
and  a  constable  who  was  present,  denying  that  there  was 
any  refusal  or  tender  as  stated,  were  read. 

Butler  then  asked  leave  to  read  affidavits  in  reply,  and 
at  least  to  be  allowed  to  read  an  affidavit  in  reply  which 
was  filed  at  the  time  of  the  hearing  in  Chambers. 

Stephen,  C.  J.  Affidavits  in  reply  cannot  be  used. 
Such  a  practice  would  only  be  to  supplement  by  more 
witnesses  tlie  case  originally  set  up  by  the  appellant 
And  as  the  evidence  now  stands,  we  cannot  avoid  the 
conclusion  that  there  was  no  tender,  and  therefore  no 
refusal  by  the  appellant's  own  testimony.  So  that  the 
appeal  must  be  dismissed  with  costs  to  the  constable  who 
appears  to  oppose. 

The  other  Judges  concurred. 

Rule  discharged. 
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Chippbtt  against  Thompson  (a).  September  16. 

"PJECLARATIONfor  thatthe  defendant  assaulted  the      A  coroner 

plaintiff,  and  caused  the  plaintiff  to  be  arrested  thesterute!24 
and  imprisoned  and  to  be  kept  in  gaol  for  a  long  time,  7^^'/^^'  ^^* 
on  a  charge  of  arson,  until  the  plaintiff  gave  bail  for  his  powers  and 
appearance  at  the  then  ensuing  Circuit  Court  of  Mait-  {j^^Jl^^^ljy^g^^ 
land,  to  take  his  trial  on  the  said  charge ;  at  which  said  sitting  or  act- 
Court  the  plaintiff,  in  pursuance  of  such  bail,  was  com-  ^^^,^^^^^ 
pelled  to  and  did  appear  and  take  his  trial  on  the  said  corporis,  and 

.  therefore  sits 

charge — whereby  the  plaintiff  suffered  gi*eat  pain  of  body  and  acta  as  a 
and  mind,  and  was  exposed  and  injured  in  his  credit  and  jP^se  oj  a 

**  ,  Court  of  record. 

circumstances,  and  was  prevented  irom  carrying  on  and      False  im- 
attending  to  his  business,  and  incurred  great  expense  in  ^y^jJi'^tlfyinff 
obtaining  the  said  bail  and  his  liberation  from  the  said  the  act  under 

.  J  .  J  ^  •      i   i.      1-         the  24  Vic, 

imprisonment,  and  incurred  great  expense  m  derending  No.  lo,  stated 

himself  from  the   said  charge,  and  in  obtaining  his  ^^1^?^^"^ 

acquittal  therefrom,  .and  the  plaintiff  has  been  and  is,  damaged  by 

by  means  of  the  premises,  otherwise  greatly  injured.  theTefeudant 

Plea,  that  before  the  time  of  the  alleged  trespasses  a  being  a  coroner 

certain  shop  and  premises,  situated  in  West  Maitland,  ^aJ  held^ 

in  the  said  colony,  had  been  damaged  by  fire  ;  and  that  before  him, 

before  and  at  the  time  of  the  said  damage  by  fire,  and  sworn  to  in- 

from  thence  up  to  and  at  the  time  of  the  committing  of  *1"*^®  into  the 

^  ^        cause  of  the 

the  said  alleged  trespasses,  the  defendant  was  one  of  the  fire ;  and  after 
coroners  in  and  for  the  said  colony  and  its  dependencies ;  evf^J^nce^Jf 
and  that  after  the  said  damage  by  fire  took  place,  an  witnesses,  the 
inquisition  was  duly  held  before  the  said  defendant,  as  vei-dictin 
such  coroner,  and  a  jury  of  five  persons,  duly  summoned,  ^|^£f®  words- 
evidence  we  believe  the  fire  to  be  the  act  of  an  incendiary,  and  also  that  there  is 
strong  suspicion  of  B.  C.  (the  plaintifiOs  lie  being  the  last  person  in  and  near  the  shop  a 
very  short  time  before  it  was  discovered ;  we  are  therefore  desirous  of  sending  the  case 
to  a  higher  tribunal  for  trial."  The  plea  then  alleged  that  upon  the  pronouncing  of  the 
said  verdict  the  defendant,  by  warrant  under  his  hands  and  seal  directed  to  one  K.,  and 
to  the  keeper  of  Her  Majesty's  gaol  at  M.,  &c.,  commanded  the  said  K.  and  others  to  take 
the  plaintiff  and  safely  convey  him  to  the  gaol  at  M.,  and  there  to  deliver  him  to  the 
keeper  thereof,  and  thereby  also  commanded  the  keeper  of  the  gaol  to  receive  the 
plaintiff  into  his  custody  in  the  gaol,  and  keep  him  safely  until  he  should  be  delivered 
by  due  course  of  law  upon  the  charge  of  arson.  Averment  of  imprisonment  under  the 
warrant.     Heldy  on  demurrer  {Hargrave,  J. ,  dissentiente),  bad  plea. 

(a)  Before  Stephen,  C.  J.,  ffargrave,  J.,  and  FaiuxU,  J. 
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Chfppett      chosen,  and  sworn,  to  inquire  into  the  cause  of  the  said 
Thomfsox.     ^^®  »  ^^^  after  hearing  the  evidence  of  witnesses  duly 
called  and  sworn  before  the  said  defendant,  as  such 
coroner,  and  the  said  jury  so  sworn  as  aforesaid,  the  said 
jury  found  a  verdict  in  the  words  following,  that  is  to 
say,  "From  the  evidence,  we  believe  the  fire  to  be  the 
act  of  an  incendiary,  and  also  that  there  is  strong  sus- 
picion of  Robert  Chippettf  he  being  the  last  person  in 
and  near  the  shop  a  verj-  short  time  before  it  was  dis- 
covered ;  we  are  therefore  desirous  of  sending  the  case 
to  a  higher  tribunal  for  trial."     Averment,  that  the 
person  described  in  the  said  verdict  as  Robert  Chippett 
is  the  plaintiff;    and  that  upon  the  pronouncing  of 
the  said  verdict  the  defendant,  by  warrant  under  his 
hands  and  seal  directed  to  one  Thomas  Kerrigan,  and 
to  the  keeper  of  Her  Majesty's  gaol  at  Maitland  afore- 
said, commanded  the  said  Thomas  Kerrigan  and  others 
to  take  the  said  plaintiff,  and  him  safely  to  convey  to  the 
common  gaol  at  Maitland,  and  there  to  deliver  him  to 
the  keeper  thereof,  and  thereby  also  commanded  the 
keeper  of  the  said  gaol  to  receive  the  said  plaintiff  into 
his  custody  in  the  said  gaol,  and  him  safely  keep  until  he 
should  be  delivered  by  due  course  of  law  upon  a  charge 
of  arson.     And  the  said  Thomus  Kerrigan,  in  obedience 
to  the  said  warrant,  duly  took  the  said  plaintiff  into  his 
custody  and  conveyed  him  to  the  said  gaol ;  and  the  said 
plaintiff  was  in  further  obedience  to  the  said  warrant 
thereupon  received  into  and  detained  in  the  said  gaol, 
which  are  the  alleged  trespasses. 
Demurrer  and  joinder. 

Stephen  in  support  of  the  demurrer.  The  first  section 
of  the  Act  (a)  provides,  that  when  any  property,  real  or 
personal,  shall  be  destroyed  or  damaged  by  fire,  the 
coroner  having  or  exercising  jurisdiction  at  or  in  the 
place  where  such  fire  shall  have  happened,  shall,  if  he 
shall  consider  it  a  fit  case  for  so  doing,  make  an  inqui- 
sition into  the  cause  and  origin  of  such  fire.  Admitting 
that  a  coroner  holds  ordinarily  a  Court  of  record,  he  has 

(a)  24  Vic,  No.  10. 
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no  other  jurisdiction  or  protection  than  what  the  statute         1868. 
gives  him.    This  was  no  Court,  properly  so  called.    And      Chippett 
the  defendant  was  not  strictly,  but  only  qtiasi  coroner  in     Thompson. 
a  case  of  this  kind.     The  word  is  used  in  this  section  as 
a  designatio  personoe.      The  Legislature  might  have 
fixed  on  any  person  to  perform  this  office.     The  second 
section  of  the  Act  (b)  provides  that  if  upon  any  such 
inquisition  the  coroner's  jury  shall  find  that  any  person 
has  wilfully  set  on  fire  any  such  property  as  aforesaid, 
the  coroner,  in  any  case  in  which  an  indictable  ofifence 
has   thereby  been   committed,  may  exercise  the  like 
authority  in  respect  to  his  apprehension,  examination, 
bail,  committal,  or  otherwise,  as  in  the  case  of  persons 
chai'ged  with  murder  or  manslaughter.     Here  there  was 
no  finding  that  the  plaintiff  had  wilfully  set  on  fire  this 
property;  and,therefore,the  statutory  power  did  not  exist. 
It  is  submitted,  therefore,  that  even  if  the  defendant  be  a 
Judge  of  record,  the  case  was  too  clear  against  his  jurisdic- 
tion— no  person  having  been  charged,  and  there  having 
been  no  absolute  finding  even  of  the  crime  of  arson  by  any 
one.  There  is  no  jurisdiction  where  no  charge  is  duly  laid. 
For  mistakes  of  judgment,  no  action  will  lie  against  a 
judge  of  record  ;   Kemp  v.  NeuiUe  (6),  Cave  v.  Moun- 
tain (c).     B.ut  this  is  no  mistake  of  judgment.     It  is  an 
excess  of  jurisdiction  ;  and  the  defendant  had  the  means 
of  knowing  that  he  had  no  jurisdiction;  HovMen  v. 
Smith  (d).     iJ.  V.  Herford  (e)  shows  that  a  coroner  has 
no  common  law  jurisdiction  to  hold  an  inquest  in  cases 
of  fire;   and  Thomas  v.  Chirton  (/),  that  a  coroner  is 
not  liable  to  an  action  for  false  and  maliciously  using 
defamatory  language  of  a  person.     The  plea  is  also  de- 
fective for  not  showing  that  any  act  of  arson  has  been 
committed.     Oarnett  v.  Ferrand  (^),  Newman  v.  Hard- 
wicke  {h),  and  Caudle  v.  Seymour  (i)  were  cited. 

Stephen,  C.  J.     A  coroner  acting  under  this  statute 
has,  by  the  third  section,  the  same  powers  and  protection 

(6)  24  Vic,  No.  10.    (6)  10  C.  B.  N.  S.  623  :  31  L.  J.  C.  P.  158. 

(c)  1  M.  &Q.  257.     {d)  14  Q.  B.  841  ;  19  L.  J.  Q.  B.  170. 
(<;)  3  E.  &  E.  115  ;  29  L.  J.  Q.  B.  249. 
(/)  2  B.  &  S.  478  ;  81  L.  J.  Q.  B.  189.    (a)  6  B.  &  C.  610, 
(A)  8  A.  &  £.  124.  (i)  1  Q.  B.  889. 
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1868.         as  he  has,  or  could  have,  when  sitting  and  acting  as 

Chippett      coroner  super  visum  corporis.     The  defendant  therefore 

Thompsox.     ^^^  ^^^  acted  as  a  judge  of  a  Court  of  record.    It  appears 

from  2  Hawk.  P.  C,  c.  9,  s.  35  (a),  that  in  ancient 

times  the  coroner  might  inquire  of  the  breakers  of  houses, 

and  of  rape,  and  of  the  breach  of  a  prison. 

Hargrave,  J.  The  language  of  the  third  section  is 
sufficiently  large  to  give  the  jurisdiction  claimed.  The 
ancient  authority  of  coroners  was  much  considered  in 
R,  V.  Herford,  and  this  Act  gives  the  jurisdiction  which 
the  Court  in  that  case  held  that  the  coroner  did. not 
otherwise  possess. 

Faucett,  J.  B}'  the  third  section  the  coroner  is  in 
the  same  position  where  a  fire  has  taken  place  as  in  cases 
of  death,  and  is  entitled  to  the  same  protection. 

Stephen,  C.  J.  In  iJ.  v.  Herford,  decided  in  1860, 
it  is  laid  down  by  the  Court  of  Queen's  Bench  that  the 
only  jurisdiction  of  the  coroner  to  bold  inquests  is  ^ttpff 
visum  corporis. 

Darley  in  support  of  the  plea.  It  is  contended  that, 
at  all  events,  the  defendant  has  done  nothing  more  than 
misconstrue  the  verdict.  The  Court  has  decided  that  he 
is  a  judge  of  a  Court  of  record;  and  the  subject  matter 
was  clearly  within  his  jurisdiction.  He  has  put  his  con- 
struction on  this  verdict,  and  the  Court  cannot  re\dewit. 
In  Floyd  v.  Barker  (b)  the  principle  regulating  these 
cases  is  laid  down — that  if  the  Judges  misbehave,  the 
King  shall  call  them  to  account,  and  no  other  person. 
For  this  reason,  in  Hamond  v.  Howell  (c),  the  recorder 
was  considered  not  to  be  liable  to  an  action  at  the  suit  of 
a  juryman  whom  he  had  illegally  fined  and  imprisoned 
for  an  alleged  contempt,  which  it  was  admitted  was  no 
contempt.  The  Court  say  that  **  the  bringing  this  action 
was  a  greater  offence  than  the  fining  the  plaintiff  and 
committing  him  for  non-payment ;  and  that  it  was  a 
bold  attempt,  both  against  the  government  and  justice  in 

(a)  Ed.  by  Garwood,  p.  83.     (b)  12  Rep.  26.     (c)  2  Mod.  218. 
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general.^  Aflter  admitting  that  a  Judge  cannot  impose  a  i^^- 
fine  upon  a  jury,  for  giving  their  verdict  contrary  to  evi-  CiuppnT 
dence,  the  judgment  ends  by  saying  ^*  though  the  defen-  xbompsow. 
danta  were  mistaken,  yet  they  acted  judicially,  and  for 
that  reason  no  action  will  lie  against  the  defendants.^ 
Kemp  V.  ffe^ille  (a),  where  all  the  cases  from  the  earliest 
times  are  cited,  is  decided  on  the  same  ground.  Erle^ 
0.  J.,  there  says,  delivering  the  judgment  of  the  Court, 
^*  the  rule,  that  a  judicial  officer  cannot  he  sued  for  an 
adjudication,  according  to  the  best  of  bis  judgment,  upon 
a  matter  within  his  jurisdiction,  has  been  uniformly 
maintained  C*  and  he  afterwards  adds,'  **  a  committal  in 
the  exercise  of  this  peculiar  jurisdiction,  where  no  special 
method  is  directed  by  the  statute,  although  it  was  not 
shown*  to  have  been  under  a  warrant,  gives  no  cause  of 
action.^  And  quite  recently,  it  has  been  held  that  a  ' 
County  Court  Judge  was  not  liable  to  an  action  for  de- 
fiiuiatory  language  used  by  him,  while  sittmg  as  a  Judge, 
even  although  such  language  was  spoken  falsely  and 
maliciously,  and  without  reasonable,  probable,  or  justi- 
fiable cause,  and  without  any  foundation  whatever,  and 
not  Uma  Jide  in  the  discharge  of  his  duty  as  Judge; 
Scoii  V.  Siansfield  (6).  Kelly^  C.  B.,  in  his  judgment, 
lays,  **  this  provision  of  the  law  is  not  for  the  protection 
or  benefit  of  a  malicious  or  corrupt  Judge,  but  for  the 
benefit  of  the  public,  whose  interest  it  is  that  the  Judges 
abonld  be  at  liberty  to  exercise  their  functions  with  inde- 
pendence, and  without  fear  of  consequences.^  **  Again,^** 
he  adds,  *^  if  a  question  arose  as  to  the  bona  fides  of  the 
Judge,  it  would  have,  if  the  analogy  of  similar  cases  is  to 
be  followed,  to  be  submitted  to  the  jury.  Thus,  if  we 
were  to  hold  that  an  action  is  maintainable  against  a 
Judge,  for  words  spoken  by  him  in  his  judicial  capacity, 
under  such  circumstances  as  those  appearing  on  these 
pleadings,  we  should  expose  him  to  constant  danger  of 
having  questions  such  as  that  of  good  fiiith  or  relevancy 
rmised  against  him  before  a  jury,  and  of  having  the  mode 
in  which  he  might  administer  justice  in  his  Court  sub- 
mitted to  their  determination.'^    [Stephen^  C.  J.    But  a 

{«}  10  0.  B.  N.  B.  523;  81 14,  J.  Q,  f.  \SS.     (fitL.^,  E^,  n%, 
X— 7 
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^^^*  Court  or  Judge  cannot  give  itself  jurisdiotion  by  a  wrong 
Chxpfkr  conoliuion  in  point  of  ]aw.  Suppose  a  verdict  of  a 
Thoiipson.  ooroner^s  jury  to  find  that  the  death  of  the  deceased  wm 
caused  by  some  body,  and  that  A.  B,  who  was  standing 
by  rifled  the  deceased^s  pockets*  would  the  coroner  be 
justified,  under  such  circumstances,  in  committing  A.  B. 
for  mnrder !]  Here  was  a  matter  before  the  coroner  ovsr 
which  he  had  jurisdiction  ;  the  jury  say  that  the  plaintiff 
is  under  suspicion ;  and  the  defendant  was  justified  in 
arresting  him*  It  is  not  fit  matter  for  a  jury  to  consider 
whether  the  conclusion  of  the  coroner  in  his  judicial 
capacity  was  right  or  not.  In  Houlden  v.  Smiih  (e) 
the  Judge  had  no  jurisdiction  over  the  person  or  subject 
matter. 

Stephen  in  reply.  The  coroner  has  no  jurisdiction 
over  the  supposed  criminal  under  this  statute,  until  a 
crime  has  been  found  by  verdict.  The  coroner  is  in  the 
position  of  a  justice  who  has  no  jurisdiction  over  pereons 
until  some  offence  is  charged.  **  A  justice^s  proteotion 
depends,^^  says  Lord  Denman^  in  Caudles, SeynumT(b)% 
**  not  on  jurisdiction  over  the  subject  noatter,  but  juris- 
diction over  the  individual  arrested.  To  give  him  that 
jurisdiction,  there  should  have  been  an  information 
properly  laid.^ 

Stbphbn,  O.J.  Admitting  the  jurisdiction  of  the  Court 
as  a  judge  of  a  Court  of  record  over  the  case  of  fire  and  the 
inquiry  into  its  cause,  it  is  clear  to  me  that  the  jurisdiction 
to  commit  a  person  for  the  crime  of  arson  begins  wilh  a 
finding  by  the  jury  that  some  person  has  been  guiltj  of 
that  crime.  It  is  laid  down  in  Colder  v.  Halkei{e) 
that  a  Judge  is  not  liable  for  want  of  jurisdiction,  unlen 
he  knows  or  ought  to  have  known  of  the  defect.  Here 
there  was  no  finding  that  some  person  had  been  guilty  of 
arson,  nor  anything  like  it.  So  that  the  defendant 
ought  to  have  known,  and  must  be  taken  to  have  knowD» 
the  defect.  And  why  should  the  coroner  commit  a  man 
for  trial,  when  the  jury  were  afraid  of  returning  the 
verdict  which  the  statute  required,  and  expressed  only  a 

(«)  14  q.  B.  S41 ;  19  L.  J.  Q.  B.  170.  (b)  1  Q.  B.  892. 

(c)  8  Moore  P.  C.  2S. 
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"  Bnspicion^  of  the  man'^s  guilt.  The  jurisdiction  of  the  i8<^- 
coroner  under  this  statute  is  twofold.  He  is  to  inquire  Ohippbtt 
into  the  cause  and  origin  of  the  fire ;  and  he  is  not  Thompson. 
responsible,  if  he  makes  any  mistake  in  the  exercise  of 
hiB  jurisdiction.  If,  how.erer,  the  jury  find  that  the  fire 
IB  wilful,  and  that  a  particular  person,  naming  him,  has 
wilfully  set  on  fire  the  property,  the  coroner  then  has 
another  jurisdiction,  namely,  a  jurisdiction  oyer  that 
person.  The  coroner  cannot  have  any  jurisdiction  over 
the  supposed  criminal  until  the  crime  has  been  found.  1 
have  some  doubt  whether  the  coroner  is  able  immediately  ' 
to  commit  for  trial.  The  Act  says  he  can  exercise  the 
like  authority  in  respect  to  the  apprehension,  exami- 
nation, bail,  committal,  or  otherwise,  as  in  the  case  of 
persons  charged  with  murder  or  manslaughter.  It  may 
be  that  he  has  jurisdiction  to  commit  to  gaol  for  trial, 
and  in  such  case  he  must  issue  a  warrant.  I  think  that 
here  the  coroner  exceded  his  jurisdiction,  and  that  he 
ought  to  have  known  it,  and,  therefore,  that  although  he 
be  a  Judge  of  a  Court  of  record,  he  is  liable  to  an  action, 
as  in  Houlden  v.  Smith. 

Habobave,  J.  I  am  of  opinion  that  the  defendant  as 
coroner^  being  appointed  to  inquire  into  the  cause  and 
origin  of  the  fire,  had,  during  the  whole  of  that  .inquiry, 
jurisdiction  over  all  persons.  He  had  jurisdiction  to 
carry  on  these  proceedings,  and  obtain  the  verdict  of  a 
jury  of  disinterested  persons  as  to  the  origin  of  the  fire. 
I  think  the  case  is  within  the  principle  of  the  decisions 
in  Fray  v.  Biackburn  (a),  Thomas  v.  Churton  (6),  and 
the  very  recent  case  of  Scott  v.  Stansfield  (o).  These 
caaes  show  that  where  a  coroner  is  acting  within  his 
jurisdiction  as  a  Judge,  he  is  protected  from  all  liability 
to  action ;  but  not  if  he  is  acting  outside  of  his  functions. 
Here  the  defendant  was  acting  within  his  jurisdiction  as 
coroner ;  and  I  think  he  is  protected  from  action.  With 
regard  to  the  construction  of  this  statute*  the  jurisdiction 
18  given  to  the  coroner  by  the  first  section.  The  second 
Beotion  provides  for  the  exercise  by  him  of  certain  col- 

(a)  3  B.  A  S.  576.     (b)  2  B.  &  S.  475.     (e)  3  L.  B.  Q.  B.  S20. 
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iB6a  lateral  duties  of  this  jurisdiction.  He  had,  therefore,  a 
Ckipfbtt  clear  authority  to  issue  a  warrant.  The  third  section 
Tkompwht.  regulates  the  mode  of  procedure.  I  am  of  opinion  that 
the  act  done  by  the  defendant,  even  assuming  it  to  be 
erroneous,  was  clearly  within  his  jurisdiction,  and  that 
he  ought  to  be  protected  from  any  action.  In  the  case  of 
justices,  to  which  reference  has  been  made,  the  warrants 
must  be  more  express ;  because  there  is  no  verdict  of  a 
jury.  But  here  there  has  been  a  verdict  of  a  jury,  and  I 
think  it  was  the  defendant's  duty,  as  it  was  within  his 
^  jurisdiction,  to  arrest  the  plaintiff.  The  jury  seem  to 
have  been  so  considerate  towa.  ^i  the  plaintiff  that  the^ 
framed  their  verdict  in  the  way  in  which  this  verdict  was 
framed,  in  order  to  avoid  prejudging  the  case  which  was 
to  be  tried.  But  I  am  clearly  of  opinion,  on  principle, 
on  authority,  on  the  construction  of  the  statute,  and  con- 
sidering the  object  of  the  inquiry,  that  the  coroner  hers 
was  bound  to  issue  his  warrant  to  arrest  the  plaintiff. 

Favcvtt,  J.  I  am  of  opinion  that  the  distinctioo  is 
well  drawn  between  the  jurisdiction  to  hold  an  inqniiy 
into  the  cause  of  the  fire,  and  the  jurisdiction  over  the 
person.  The  coroner  has  power  to  hold  an  inquest  into 
the  cause  of  the  fire,  and  for  the  purposes  of  holding  that 
inquiry' he  has  the  same  powers  as  in  cases  of  death. 
But  by  the  second  section  a  new  jurisdiction  is  given  to 
him ;  and  I  think  it  would  be  most  dangerous  to  extend 
this  jurisdiction,  as  is  now  attempted  to  be  done.  It  is 
the  duty  of  the  Oourt  to  protect  officers  discharging  any 
public  duty.  But  it  is  also  the  duty  of  the  Oourt  to  pro* 
tect  the  liberty  of  a  subject  where  it  is  invaded  even  bj 
a  Judge  of  a  Oourt  of  record.  I  think  the  second  seetion 
requires  that  the  jury  should  find  that  some  partienlar 
person  has  been  guilty  of  the  act  specified,  namelji  of 
wilfully  setting  on  fire  the  property ;  and  in  such  case 
the  coroner  is  able  to  apprehend,  examine,  bail,  commit, 
or  otherwise,  as  in  the  case  of  persons  charged  with 
murder.  Until  there  be  such  a  finding,  I  think  it  is 
clear  that  he  has  no  power  to  arrest.  The  finding  of  the 
jury  is  like  a  sworn  information,  upon  which  the  coroner 
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may  inae  a  warrant ;  bat  without  which  he  has  no  power        ^Bes. 
to  iflsne  a  warrant.     The  verdict  states  that  there  are      Obiffrt 
reasons  for  strongly  suspecting  the  plaintiff;  bat  it  does     XHomoir. 
not  say  that  he  is  the  person  whom  they  believe  to  be 
guilty  of  the  offence. 

Judgment  for  the  plaintiff. 


Abbott  against  Thompson  (a).  Bs^ptsmber  at. 

T\EOLARATION  for  that  on  the  '/th  February,  1867,      AotSonoiiM 
"^     it  was  agreed  between  the  defendant  and  the  t^^^tho 
plaintiff,  that  the  plaintiff  should  perform  the  work  of  jjj|"^f^^4 
forming  an  embankment  on  the  estate  of  Andrew  Lang  plaintiff ■bould 
— the  stuff  to  form  the  embankment  to  be  taken  from  a  ^^^^^  fo^. 
place  to  be  pointed  out  by  the  defendant,  and  to  be  ing  %n  em- 
deposited  between  the  pegs  placed  in  the  position  to  be  the  e^to  ^ 
occupied  by  the  said  embankment,  forming  according  to  ^^  ^J^'  ^ 
the  attached  specification,  at  or  for  the  sum  of  thirteen  thirteen  penoe 
pence  per  cubic  yard  measurement  of  the  excavation  or  5^^°^*^  V^ 
hole  made  by  removing  the  stuff  to  form  the  embank-  be  nerformed 
ment — the  said  work  to  be  performed  within  eight  weeks  ^Mkeft^m  the 
from  the  date  of  the  order  of  commencement,  to  the  satis-  d»te  of  the 
fiiction  of  the  defendant,  or*any  person  whom  he  might  menoement,  * 
appoint  to  that  duty.     And  the  defendant  agreed  to  pay  "*  *J*^|!^* 
the  plaintiff  for  work  faithfully  performed  the  price  above  ihoold  pay  the 
mentioned,  namely,  thirteen  pence  per  yard  cubic,  in  jjjjj**^,^ 
fortnightly  instalments  if  required,  at  the  rate  of  eighty  formed  at  the 
per  cent,  upon  the  value  of  the  work  actually  performed,  ^^t*of  the*' 
and  the  remainder  or  balance  upon  the  final  and  satis-  oontraet  price, 
factory  conchision  of  the  work.     Averment,  that  in  pur-  ioitolments, 
suance  of  the  said  agreement  he  proceeded  to  form  the  "^  the  reai- 
aaid  embankment  according  to  the  said  specifications,  and  final  oon- 
performed  portion  of  the  said  work  according  to  the  said  ^"jj^®"  Aver* 
agreement,  and  that  he  was  at  all  times  ready  and  willing  ment  of  per- 

formaaoe  of 


»  pcrtion  of  the  work  aooording  to  the  agreement,  and  of  the  fulfilment  of  all  con- 
ditions precedent.  Breach,  that  the  defendant  refuted  and  neglected  to  permit  the 
plaintiff  A.  to  perform  the  reiidne  of  the  work,  and  wrongfully  diicharged  the  plaintiff 


Ple«,  that  the  plaintiff  did  not  perform  the  work  within  eight  weeki  from  the  date  of 
tlie  order  of  commenoement ;  therefore  the  defendant*  after  we  expiry  of  the  lald  eight 
waeki  from  the  date  of  the  said  order,  refused  to  permit  the  plaintiff  to  perftrm  the 
reeidne  of  the  work.    Held,  on  demurrer,  a  had  plea  (Fatuettf  J.,  dwmUmU), 

(e)  Before  SUpkm,  0.  J.,  Ch^ke,  J.,  and  Fmsattf  J. 
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^^^^-  to  complete  the  said  embankment  aa  agreed.  ATerment 
Abbott  of  the  fulfilment  of  all  conditions  precedent.  Breach, 
THoaiFsoN.  ^I^^t  the  defendant  has  wholly  neglected  and  refused  to 
measure  the  said  work  actually  performed,  or  to  pay  for 
the  same  by  fortnightly  instalments  as  agreed,  and  the 
defendant  has  wholly  refused  and  neglected  to  permit  the 
plaintiff  to  perform  the  residue  of  the  said  work,  and 
wrongfully  discharged  him  from  completing  the  same, 
whereby  the  plaintiff  was  deprived  of  the  gains  and 
profits  which  he  otherwise  could  and  would  have  made 
by  the  completing  of  the  said  agreement,  and  was  put  to 
great  trouble  and  expense  in  preparing  to  complete  the 
same. 

Plea,  that  the  plaintiff  did  not  perform  the  said  work 
in  the  said  agreement  and  declaration  mentioned  within 
eight  weeks  from  the  date  of  the  order  of  commencement 
of  the  same  work,  to  the  satisfaction  of  the  defendant- 
wherefore  the  defendant,  afler  the  expiry  of  the  said 
eight  weeks  from  the  said  date  of  the  said  order  of  com- 
mencement of  the  said  work,  refiised  to  permit  the 
plaintiff  to  perform  the  said  residue  of  the  said  work,  and 
discharged  the  plaintiff  from  performing  the  same,  which 
is  the  alleged  breach. 

Demurrer  and  joinder. 

Stephen  in  support  of  the  demurrer.  The  delay  was 
ground  only  for  a  cross-action.  Twenty  per  cent,  of  the 
contract  price  is  to  remain  in  the  defendant's  hands 
until  the  final  and  satisfactory  conclusion  of  the  work. 
Can  it  have  been  intended  that  the  defendant  should  be 
able  to  discharge  the  plaintiff  at  the  end  of  the  eight 
weeks,  when  it  may  be  only  one  day''s  work  remained  to 
be  done — and  thus,  by  preventing  the  conclusion  of  the 
contract,  prevent  him  recovering  the  unpaid  balance 
which  has  been  earned !  Can  an  employer,  because  only, 
e.g.<i  a  tenth  or  some  very  small  part  was  not  completed 
in  good  time,  put  an  end  to  the  whole  contract! 
[Faucett^  J.  What  is  the  good  of  the  stipulation  as  to 
time  ?]  It  is  submitted  that  the  delay  is  only  matter 
for  compensation  in  damages,  and  that  completion  within 
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* 

eight  weeks  is  not  a  condition  precedent.  It  is  consistent  ^8W. 

with  the  plea  that  the  delay  may  have  been  caused  by  Abbott 

the  defendant.     He  referred  to  Behn  y.  Btimeas  (a),  Thomfsov. 
and  Appelby  y.  Meyers  (i). 

Davis  in  support  of  the  plea.  Time  is  at  law  of  the 
essence  of  the  contract ;  Hanelip  y.  Padwick  (o).  Berry 
y.  Young  (d).  Parties  should  be  bound  by  their  enga/re- 
ments  strictly.  Here  the  plaintiff  was  engaged  to  per- 
form certain  work  on  the  land  of  a  third  person  within  a 
certain  time.  If  not  completed  within  that  time,  the 
license  of  such  third  person  may  be  reyoked,  and  the 
work  already  done  may  become  altogether  yalueless. 
The  limitation  as  to  time  was  therefore  intended  to  be  a 
condition.  The  case  falls  within  the  principle  of 
Glahohn  y.  Haye  (e),  and  Tidey  v.  Molleit  (/).  If  the 
delay  has  been  caused  by  the  defendant,  it  can  be 
replied.     Holme  y.  Guppy  (g)  was  referred  to. 

Stephen  in  reply.  It  is  admitted  that  the  plaintiff  is 
bound  to  the  time.  But  a  breach  of  this  does  not  entitle 
the  defendant  to  terminate  the  contract  altogether.  If 
the  discharge  was  lawful,  the  plaintiff  cannot  recover 
even  for  the  past  work.  But  there  can  be  no  discharge  after 
the  work  was  began,  and  a  portion  of  it  performed.  In 
the  cases  cited  for  the  defendant,  both  parties  remain  in 
9iatu  quo.  The'  non^performance  at  the  time  named  is  a 
breach,  which  does  not  go  to  the  entire  consideration  or 
cause  of  action.  He  referred  to  SugdetCe  V.  and  P  (A). 
\^Stephen^  C.  J.,  referred  to  Lucas  y.  Goodwin  («).] 

Stephen,  G.  J.  In  Lucas  y.  Goodwin^  which  was 
a  contract  to  build  certain  cottages,  the  defendant  agreed 
to  pay  the  plaintiff  ^216,  on  the  1st  of  January,  1837, 
on  condition  of  the  work  being  completed  in  a  proper 
and  workmanlike  manner  on  the  10th  October,  1886, 
and  the  cottages  were  not  completed  till  the  15th 
October,  and  it  was  held  that  the  completion  by  the  10th 

(a)  82  L.  J.  Q.  a  804.     (b)  L.  B.  2  G.  P.  661 ;  86  L.  J.  O.  P.  881. 

(e)  5  Exoh.  688.  (d)  2  Esp.  640  n. 

($y2  M.  A  G.  857.  (/)  33  L.  J.  0.  P.  285. 

(f)  a  M.  &  W.  887.         (A)  p.  217.      (0  8  B.  N.  0.  748, 
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^Q^^*  October  was  not  a  condition,  but  a  stipulation,  for  non- 
Abbott  observance  of  which  the  defendant  was  entitled  to  recover 
Thoscfbon.  damages.  Tindalf  C.  J.,  says,  **  It  never  could  have 
been  the  understanding  of  the  parties,  that  if  the  hous 
was  not  done  hj  the  precise  day^  the  plaintiff  would  have 
no  remuneration.**  On  the  words  of  this  contract,  and  on 
the  authority  of  Lucas  v.  Goodtrin^  I  am  of  opinion  that 
there  was  here  no  condition  precedent,  but  a  stipalatioDi 
for  the  breach  of  which  the  defendant  here  might  be 
compensated-  in  damages.  By  discharging  the  pUintiff 
the  defendant  claims  a  right  to  put  an  end  absolutely  to 
the  contract;  and  it  is  no  answer  that  the  discharged 
plaintiff  might  recover  for  the  work  done  on  a  quantum 
merunt. 

Cheex£»  J.    I  am  of  the  same  opinion. 

Faucktt,  J.  I  regret  to  differ  from  my  brother 
Judges.  There  is  in  this  contract  a  strict  stipulatioD, 
that  the  work  is  to  be  done  within  a  certain  limited  time. 
If  the  work  is  not  done  within  that  time,  I  think  the 
employer  is  entitled  to  stop  the  work  altogether.  There 
is  no  use  introducing  into  a  contract  a  clause  of  this  kind, 
unless  effect  is  to  be  given  to  it.  Suppose  a  person  has 
a  license  to  enter  upon  the  land  of  another  for  a  limited 
time,  and  the  person  so  licensed  contracts  with  another 
for  the  performance  by  the  latter  of  certain  work  on  that 
land  within  such  time,  and  that  the  work  is  not  dotid 
within  the  time ;  ftfter  the  time  has  expired,  neither  the 
licensee  or  his  contractee  can  enter  upon  the  land  without 
being  trespassers.  I  do  not  see  any  injustice  in  this  eon- 
struction.  The  plaintiff  is  not  injured,  because  he  can 
recover  damages  for  the  work  he  has  done.  Although  he 
cannot  recover  upon  the  special  agreement.  He  cannot 
recover  upon  the  agreement,  because  it  has  been  violated. 
The  plaintiff  agreed  to  do  the  work  at  so  much  a  yard, 
within  a  particular  time.  The  shortness  of  the  time  wai 
probably  one  of  the  reasons  why  the  contractor  agreed  to 
pay  so  large  a  price.  The  plaintiff  is,  I  think,  only 
*  entitled  to  the  value  of  the  work,  and  of  that  value  this 
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mgreemeiit  i»  Bome  evidence.    The  expreesioDs  used  by        ^B^v 
the  Judges  in  Lucas  v.  Goodwin  are  to  be  considered  in       Abbott 

mm 

reference  to  the  circmnstances  of  that  case.  Teovpson. 

Judgment  for  the  plaintiff. 


SxHPiLL  against  Vinbin  and  Itnother  (a). 

npHIS  was  an  action  by  the  ofScial  assignee  of  an     ^^  f?^ 

insolvent  firm,  Messrs.  Strachan  and  CiMpanyy  lasoWentAoty 
formerly  in  business  as  storekeepers  and  dealers  inJMait*  *^'^'*u^i1jI 
land,  to.  recover  from  another  firm  in  that  town,  similarly  debts  due  by 
trading,  a  considerable  quantity  of  goods,  or  their  value  J^tSrtSe^of 
— ^s  having  been  alienated  and  deliveied  to  them  by  bis  seqnestra^ 
Strachan  and  Company^  on  the  eve  of  their  bankruptcy,  proTe?rgfuiist 
in  violation  of  section  8  of  the  Insolvent  Act.     There  n"  «»t*t6; 
were  counts  framed  on  that  section,  therefore,  alleging  miitQsl  credit 
that  the  alienation  in  question  was  within  sixty  days  ^J^"tbere 
preceding   the  sequestration,  and  in   contemplation  of  are  mattud 
surrendering  the  estate,  and  when  the  firm  was  in  fact  debt  or^de- 
insolvent ;  and  that  it  had  "  the  effect  of  preferring''  mand  msj  be 
the  defendants,  who  were  creditors,  to  the  other  existing  the  otbw: 

creditors  of  the  insolvents.  There  were  counts,  moreover,  PT^*<i*^  "»*^ 

'  .        ^°*  person 

in  trover  and  detinue.     All  the  material  allegations  in  cUimitig  the 
these  several  counts  were,  ptt  the  record,  denied.    But  Jj^  |fj^* 
there  was  also  a  count  in  the  declaration,  treating  the  not,  wbeu  suob 
same  transaction  as  a  sale,  and  claiming  the  price.  And  gi^n,oTwben 
to  this  the  defendants,  relying  on  section  8t  of  the  ft«o*n««of 
statute,  pleaded  a  set  off  of  their  counter  claim.    The  ersed,  notioe 
plaintiff  replied,  that,  when  the  credit  was  given,  they  {^n^oWe^l'' 

MMf  that  tbe  word  "  ioiolyency"  meens  s  general  inability  to  pay  debts. 

Explanation  of  the  meaniDg  of  the  word  notice  in  tbe  87tb  leotion. 

Everjr  delivery  of  goods  bj  a  debtor  to  his  oreditor  in  payment  or  on  a  sale,  where  tbe 
trsuHaetion  is  within  sixty  days  of  the  sequestration  of  snob  debtor,  if  it  baa  tbe  effect 
of  preferring  sncb  orediror  to  other  then  existing  oreditors  of  socb  debtor,  is  invalid  as 
an  alienation  within  tbe  8th  seotion  of  the  Insolvent  Act,  5  Vie.,  No.  17 ;  and  it  is 
immaUirial  whether  at  the  time  of  such  deiiTery  the  debtor  were  or  not  in  solvent  oir- 
eanBstance  (per  Stephen,  C  J.) 

Ordinary  oargaius  and  sales,  parchases,  and  other  transactions,  if  made  in  the  nsnal 
manner  as  between  the  parties  concerned  as  veodor  and  purchaser,  even  althongb  tbe 
goods,  Ac,  be  in  a  popular  sense  alienated,  transferred,  or  deliTcred,  and  CTen  altbongb 
eoeh  transactions  have  tbe  efftict  of  redacing  any  balance  then  dne  to  tbe  purchaser  as 
creditor  from  the  vendor  as  debtor,  are  not  ayoided  by  tbe  Sth  section  (per  AryrtfM,  J.) 

A  delivery  of  goods  by  an  insolvent  debtor,  in  porsoanee  of  a  bargain  and  sale,  may 
be  aa  alienation  within  the  meaning  of  tbe  Sth  section  (per  Ikucett,  J.) 

(a)  Before  Stephen,  C.  J.,  Hargravey  J.,  and  Faueett^  J. 
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^^^'         had    (in    the   words   of   that   aectiou)    notice  of  the 


Sbmpill       insolvency. 

YniBiN  The  facts  and  arguments  suflBciently  appear  in  the 

and  another,    judgments. 

Jimo  11, 15.  Sir  W.  Manning^  Q.G.,  and  Stephen^  for  the  plaiDtiff, 
showed  cause  against  the  rule  for  a  new  trial,  and  cited 
May  V.  Chapman(a)^  Raphael  v.  Bank  ofEngland(b)j 
Bird  y.  Bass  (c),  Udall  v.  WaUon  (d),  RothweU  ▼. 
TimbreU (c),  Hope  v.  Meek  (/),  Bretcin  v.  Brisooe{g), 
the  judgment  of  Wilies^  J.,  in  R,  v.  The  Wardem  of 
the  Sadlers*  Company  (h),  Roscoe  (t).  IHaryraoe,  J., 
referred  to  Ware  v.  Lord  Egmont  (Ar).] 

Darley  and  Salomons  for  the  defendant,  in  support  of 
the  rule,  relied  on  Plumb  v.  FluiU  (/),  WhUbread  ▼. 
Jordan  (m),  Conway  v.  Nail  (fi).  Attorney  General  i, 
Stephens  (o),  Ware  v.  Lord  JEgmont  {^p\  Jones  t. 
Smith  (f ),  Dickson  v.  Ca««  (r),  Devas  v.  Venabks  («), 
Hawkins  v.  fTAt^/en  (0,  CooAp  v.  Caldicott  (u),  Suqden'i 
V.  and  P.  (v).  Story  s  Eq.  J.  (to),  and  notes  to  LeNei>s 
V.  Z,e  JVeve  (d?),  and  Griffith  and  Holmes^  Bankrupt 
Law  (y). 

Cur.  adv,  nult. 


September  26. 


Judgment  was  now  delivered  in  the  above  case  ai 
follows : — 

Stephbn,  C.  J.  After  stating  the  pleadings  as  above, 
continued — The  trial  took  place  before  me  in  Sydnejf) 
when  a  verdict  was  found  for  the  plaintiff,  which  is 
entered  on  all  the  counts,  without  distinction.  On  that 
ground,  with  others,  a  new  trial  has  been  moved  for; 


(a)  16  M.  &  W.  855. 
(e)6M,&Q.  143. 
(•)  1  DowL  N.  8.  778. 
[f)  28  L.  J.  Q.  B.  8S9. 
r»)  p.  861. 
2  Anitr.  438. 


(*)  17  C.  B.  174. 
id)  14  M.  &  W.  254. 
(/)  26  L.  J.  Kx.  U. 
(h)  83  L.  J.  Q.  B.  845. 
(k)  4  De  O.  M.  &  O.  460. 
(m)  1  T.  &  OoU.  8S8. 


(n)  1  C.  B.  643,  note  (a),  p.  650. 
(0)6  De  G.  M.  &  G.  148;  25  L.  J.  Ch.  888. 
(p)  4  De  G.  M.  &  G.  473.  (q)  I  Hare  43. 

(r)  1  B.  it  Ad.  343.  («)  8  B.  N.  O.  400. 

(<)  10  B.  &  0.  217.  («)  1  M.  &  M.  595;  &  P.  497. 

(p)  p.  621.  (it)  S  390.  (x)  2  Tudor'i  L.  a  SS. 

(y)  1  Vol.  406. 
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flince,  it  is  said,  the  transaction  could  not  be  a  sale  and  ^^^* 
also  a  tort,  or  an  alienation  within  the  enactment.  But  Sbcpill 
it  is  contended,  that  the  transaction  was  clearly  one  of  ym^xw 
sale  only.  Secondly,  that  there  was  no  evidence  of  any  "^^  another, 
notice,  within  the  meaning  of  the  statute,  to  defeat  the 
claim  of  set  off;  and  that  I  ought  so  to  have  told  the 
jury.  My  direction  on  that  point,  and  also  as  to  the 
meaning  of  the  word  "insolvency''  in  section  87,  will  be 
stated  presently  ;  and  it  is  submitted,  that  I  was  wrong 
on  both.  These,  therefore,  are  the  only  matters  now  for 
decision.  That  the  sale  or  alienation  (whether  the  trans- 
action was  one  or  the  other,  or  was  in  effect  both  an 
alienation  and  a  sale),  occurred  when  ^S^^racAan  and 
Company  were  insolvent,  and  within  much  less  than 
sixty  days  preceding  sequestration,  and  that  it  had  the 
effect  of  a  preference  within  the  meaning  of  the  statute, 
as  settled  by  this  Court  in  numerous  decisions — the  de- 
fendants being  creditors  of  their's  to  a  larger  amount  at 
the  time,  and  eventually  claiming  to  set  this  off  against 
the  price — there  could  be  no  doubt ;  and,  at  all  events, 
no  question  as  to  any  of  those  points  is  before  us. 

I  told  the  jury,  in  substance,  that  if  the  purchase  in 
question  (so  called  by  the  defendants,  and  so  really 
being,  as  between  them  and  the  insolvents,  or  their  shop- 
men), were  effected  for  the  purpose  merely  of  securing  a 
preference,  and  not  in  the  ordinary  course  of  trade,  irre- 
spectively of  that  object,  the  transaction  was  in  legal 
effect  an  alienation,  and  certainly  a  delivery,  within  the 
8th  section.  And,  as  to  the  defence  of  set  off  against 
the  price,  taking  the  transaction  to  be  one  of  purchase 
only,  I  said  that  such  defence  was  not  available,  if 
Messrs.  Vindin  knew — or  had  in  the  legal  sense  notice — 
of  their  debtor's  embarrassed  circumstances,  or  inaol^ 
vency^  as  afterwards  defined  by  me,^  at  the  time  of 
making  such  purchase.  I  expressed  my  opinion  that  this 
term,  for  the  purposes  of  the  87th  section,  must  be  taken 
to  mean  (in  a  trader,  at  least),  a  general  inability  to  pay 
debts.  And  I  held  that  the  word  notice,  within  that 
section,  did  not  mean  necessarily  an  actual  notification, 
but  sucb  an  acquaintance  with  circumstances  affecting 
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the  trader,  as  excited  a  suspicion  and  belief  of  iosot 
Tency  in  the  creditor's  mind,  inducing  the  latter  to  act 
thereon  by  forthwith  making  purchases,  to  save  himself 
as  far  as  possible  from  loss.  I  refused  to  direct  the  jury 
to  distinguish  between  the  counts,  by  resting  dieii 
verdict  for  the  plaintiff  (if  they  so  found)  on  one  set  or 
the  other,  for  two  reasons.  First,  it  appeared  .doubtful 
io  me,  whether  the  same  transaction  might  not  be  both 
a  purchase  and  an  alienatian  ;  but  secondly,  if  not,  the 
Gourt  would  have  power  on  any  motion  for  a  new  trial 
(with  the  plaintifTs  assent,  at  least)  to  restrict  the  find* 
ings  as  it  might  then  hold  to  be  proper.  For  the  pur- 
potes  of  the  count  in  trover,  a  demand  and  refusal 
before  action  brought  were  admitted. 

'  The  evidence,  so  far  as  it  affects  the  points  now  in 
discussion,  was— shortly  stated— as  follows.  Paterwn^ 
one  of  the  insolvent  firm,  proved  that  they  were  enor- 
mously indebted  to  various  persons,  in  1866  and  pre- 
viously, and  in  January  1867  were  certainly  insolvent; 
their  deficiency  in  February  being  j£^54,000.  Their 
losses  in  the  six  months  preceding  were  about  ^20,000. 
During  that  period,  some  of  their  correspondents  in 
Sydney  refused  to  deal  with  them  except  for  cash  ;  the 
banks,  from  which  they  had  usually  obtained  discounts, 
declined  further  accommodation ;  a  principal  creditor 
was  pressing  them  for  monthly  remittances;  and  in 
August  a  large  quantity  of  goods,  in  their  store  at 
Maitland,  was  sent  to  Sydney  for  sale,  and  sold,  to 
reduce  the  debts  there.  Between  the  ISth  and  15th 
January,  1867,  the  insolvents  prepared  statements  of 
their  affairs;  and,  on  or  about  the  18th,  Strachan 
having  only  returned  from  Sydney  a  day  or  two  before, 
both  partners  proceeded  thither,  in  order  to  arrange 
with  their  creditors  as  should  be  thought  best.  From 
thence  Paterson  did  not  return,  except  for  one  day  in 
February,  until  after  the  sequestration ;  but,  up  to  the 
28rd  February,  the  store  in  West  Maitland  was  kept 
open,  and  sales  were  made  as  usual  by  the  shopmen. 
Patersan  asserted,  however,,  that  he  gave  one  of  them 
orders  not  to  sell  goods,  during  his  and  SirachafCs 
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absence,  to  any  of  their  creditors.    There  were  rumours        l^^« 
in  the  town  as  to  the  firm  bein/^  in  difficulties ;  but  the      Siaoiu. 
rumours  apparently  (so  he  said)  did  not  affect  them.       YJi)iir 
Between  the  18th  and  2Snd  January,  three  actions  were    sadsaothsr, 
commenced  against  the  partners ;  on  the  19th  i  meeting 
took  place  with  some  of  their  creditors ;  and,  on  or  about 
the  S2nd,  Paterson  called  on  several  with  the  proposition 
of  an  assignment. 

On  the  same  day,  the  bank  with  which  the  insolvents 
bad  been  dealing  in  Maitland,  having  its  principal  office 
in  Sydney,  got  some  information  respecting  deliveries  of 
goods  to  creditors,  and  telegraphed  the  fact  to  that 
office ;  in  consequence  of  which,  Strachan  and  Paterson 
sent  a  messenger  to  Maitland  to  prevent  similar  trans- 
actions in  future.  On  the  S7th  February  the  sequestra- 
tion took  place;  the  then  declared  amount  of  debts 
being  above  .f  74,000.  The  assets  realised  up  to  the 
time  of  the  trial  were  less  than  d?17,000;  but  about 
JB8000  more  are  expected  eventually. 

Such  being  the  state  of  things  after  the  18th  January, 
1867,  in  Sydney  and  Maitland  respectively,  the  defen- 
dants sent  their  salesman  to  the  insolvents^  store  on  the 
5Kth,  both  partners  having  been  then  absent  several 
days,  and  purchased  by  him  (or  assumed  to  purchase)  a 
miscellaneous  assortment  of  goods,  amounting  in  the 
whole  to  £1S0,  or  thereabouts.  There  were  medicines, 
ironmongery,  drapery,  and  groceries;  all  taken  at 
wholesale  prices,  and  delivered  to  a  dray,  sent  by  the 
defendants,  the  same  afternoon.  The  salesman  had  a 
list  with  him ;  and  he  had  frequently  before  purchased 
goods  in  like  manner,  at  Strachan  and^  Company*^ 
stores-— but  never,  it  was  stated,  on  any  other  day  than 
a  Monday  (the  26th  being  Friday) ;  nor  to  so  con- 
siderable an  amount.  Thus,  in  the  three  previous 
months,  the  defendants^  total  purchases  were  under  £9 ; 
and,  in  July,  August,  and  September,  unitedly,  not 
£80 ;  the  largest  being  in  April,  May,  and  June,  when 
the  amount  was  £70  or  thereabouts.  On  the  other  hand, 
it  was  proved  that  the  Maitland  storekeepers  purchased 
goodsf  habitually,  of  each  other;  that  accounts  were 


8S6 


SUPREME  COURT  REPORTS. 


1868. 

Bbicpill 

▼. 

YzMDur 

and  another. 


usually  settled  quarterly,  acceptances  being  given  for  the 
then  apparent  balance;  and  that  the  defendants  sold 
flour  to  the  insolvents,  although  to  no  great  extent,  io 
the  same  month  of  January.  One  of  the  defendants 
swore,  that  the  impeached  purchases  were  really  wanted, 
to  replenish  their  stock ;  and  that  he  thought  Sirachan 
and  Company  were  solvent — as  one  of  the  partners  had 
told  him  so.  He  admitted  having  a  year  ^previously 
heard  rumours  of  embarrassment ;  but  a  friend  assured 
him,  only  two  or  three  months  before  the  sequestration, 
that  the  firm  would  pull  through.  And  he  denied 
having  known,  until  afterwards,  that  other  Maitland 
creditors  were  in  January,  in  the  insolvents^  absence, 
making  similar  large  purchases  at  their  store. 

The  first  question  which  we  have  to  decide,  on  these 
facts,  is— whether  the  sale  and  delivery  of  the  goods 
thus  obtained,  having  clearly  the  **  effect ^^  of  a  prefer- 
ence of  these  defendants,  in  prejudice  of  the  equal  rights 
of  all  the  insolvents^  other  creditors,  did  or  not  amount 
to  an  alienation,  transfer,  or  delivery,  within  the  mean- 
ing of  the  enactment.  And,  on  a  careful  consideration 
of  the  authorities,  the  particular  mischief  intended  to  be 
guarded  against,  and  the  scope  and  object  of  the  entire 
law — which  (whatever  the  imperfections  of  its  structure) 
was  evidently  framed  to  secure,  under  all  circumstances, 
and  without  regard  to  any  question  of  banajidea^  always 
so  diflBcult  to  disprove,  either  in  the  preferred  individual 
or  the  friend  preferring  him,  the  equal  distribution  of 
insolvent  estates  among  all  creditors  of  equal  degree,— I 
am  of  opinion  that  the  transaction  was  such  an  alienation 
and  delivery. 

The  intention  of  the  alienor  being  immaterial,  in 
transactions  which  are  in  effect  a  preference,  as  the 
Court  has  repeatedly  decided — and  the  fact  of  transfer 
as  well  as  of  delivery,  in  the  present  case,  being  indis- 
putable— the  only  question  remaining  on  this  point  is, 
whether  the  circumstance  that  such  delivery  Was  by  #ay 
of  sale  disturbs  that  conclusion.  It  must  be  taken  to 
have  been  found  by  the  jury,  indeed,  that  the  impeached 
parchaaes  were  made  by  these  defendants,  their  debtors 
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beiDg  embarrassed,  for  the  distinct  purpose  of  securing 
a  preference.  In  so  far  as  the  recipients  are  concerned, 
therefore,  the  intent  is  established.  But  it  was  argued 
for  the  defendants,  that  there  coald  be  no  alienation 
contrary  to  the  statute,  unless  the  debtors  themselves  had 
the  design  to  alienate;  whereas,  here,  the  insolvents  were 
both  absent— -and  their  shopmen  (although  the  alleged 
direction  to  them,  not  to  sell  to  creditors,  was  denied) 
bad  no  authority  to  that  extent.  It  appears  clearly  to 
me,  that  this  argument  would  prove  too  much.  For,  if 
there  was  no  authority  to  sell,  the  property  in  these 
goods  never  passed ;  and  so,  after  demand  and  refusal, 
the  plaintiff  would  be  entitled  to  a  verdict  on  the  trover 
count.  On  tbe  other  hand,  every  sale  is  necessarily  an 
alienation  or  transfer;  and  whether  it  be  within  the 
meaning,  as  an  alienation  is  plainly  within  the  words,  of 
the  section  relied  on  by  the  plaintiff,  is  purely  a  question 
of  law. 

My  opinion  has  been  already  expressed,  that  the 
transaction  was  one  of  alienation  within  that  enactment ; 
and  I  have  no  doubt  whatever,  that  its  being  in  form  or 
intention  a  sale,  with  delivery  consequent  thereon,  does 
not  make.it  the  less  such  an  alienation.  On  any  other 
construction,  this  stringent  and  most  useful  provision 
would  be  always  easily  evaded.  For  every  transfer  of 
property  by  an  embarrassed  man  to  his  creditor,  unless 
under  a  contract  specially  for  cash,  must  inevitably  b^ 
either  distinctly  by  way  of  payment — or  by  way  of  sale, 
the  price  to  be  afterwards  set  off  against  the  debtor^s 
assignee.  But,  if  the  debtor  was  at  the  time  insolvent, 
or  bis  bankruptcy  should  ensue  within  sixty  days, 
the  law  (wisely,  as  I  think)  defeats  the  transaction. 
Galling  it  a  payment,  therefore,  or  a  sale,  since  neither 
alters  tbe  efibct,  cannot  change  the  character  of  the 
arrangement.  On  that  point,  the  judgment  of  this 
Court  in  Morris  v.  Flower  (a),  and  followed  in 
SempiU  v.  Logan  (6),  is  decisive.  ^*  It  never  could 
have  been  contemplated,*^  says  Mr.  Justice  Milford  in 
the  former  case,  <<  that  the  same  transaction  might  be 

(•)  3  Sop.  Ci.  B.,  App.  10.  [b)  7  Sop.  Ct  B.,  a  K  SS. 
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treated  either  as  a  transfer,  or  a  payment,  at  the  option 
of  the  creditor  receiving  the  goods  in  payment."^  The 
observation  is,  obviously,  equally  applicable  to  transren 
by  way  of  sale.  The  price  is,  indeed,  practically,  in 
either  case,  a  payment,  I  would  refer,  also,  to  Detioa  v. 
refia6/e«(a),  on  this  point ;  and  to  Cook  v.  CaldeooU  (i). 

Every  delivery  of  goods  in  payment,  then,  or  on  a 
sale,  being  essentially  an  alienation,  is  equally  one  within 
the  enactment ;  and,  if  in  eflfect  it  prefers  a  creditor,  the 
debtor  being  embarrassed,  or  sequestration  impending, 
his  assignee  for  the  general  interest  of  the  estate  may 
avoid  it. 

It  will  be  seen,  that,  according  to  the  opinion  now  ex- 
pressed, it  was  not  essential  to  the  plaintiff*s  case, 
although  my  charge  at  the  trial  clearly  so  implies,  that 
the  defendants  should  have  purchased  with  intent  to 
secure  a  preference,  and  out  of  the  ordinary  course  of 
trade.  The  jury,  however,  by  their  verdict  on  the 
alienation  counts,  after  that  charge,  must  be  taken  to 
have  found  those  facts  for  the  plaintiff,  if  that  were 
necessary. 

Such  being  the  law,  as  I  clearly  conceive  it  to  be,  the 
question  of  set  ofF  and  its  subordinate  points-— such  as 
the  meaning  of  the  words  **  said  insolvency,^  and  of  the 
word  **  notice,^  in  the  87th  section— would  now  pass 
without  remark,  as  (in  the  view  which  I  take  of  the 
ease)  matters  unnecessary  to  the  decision,  were  it  not  for 
the  general  importance  of  the  subject,  and  the  proba- 
bility of  their  soon  again  arising ;  and  also  for  the  con- 
sideration, that  there  are  other  issues  on  the  record, 
which  depend  on  the  decision  of  those  points. 

As  to  the  first  mentioned  words,  the  section  is  in  sub- 
stance  as  follows :— 'It  enacts,  that  all  debts  due  by  an 
insolvent  at  the  time  of  the  sequestration,  may  be  proved 
against  his  estate ;  and  that,  where  mutual  credit  has 
been  given,  or  there  are  mutual  debts,  one  debt  or 
demand  may  be  set  off  against  the  other :  provided  that 
*^  the  person  claiming  the  benefit  of  the  set  off  had  not, 
when  such  credit  was  given»  or  when  the  cause  of  his 


(c)sB.K«  0.400. 
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debt  accrued,  notice  of  the  said  insolvency."     Now,  in         1868. 
previous  sections,  the  latter  word  is  used  in  opposite       Sbmpill 
meanings  ;  in  one,  meaning  clearly  an  inability  to  pay  ^• 

debts — in  the  other,  an  incapacity  (by  reason  of  the  and  another, 
sequestration)  to  contract  any  debt.     But,  to  suppose 
that  this  latter  is  the  meaning  in  section  37,  would 
involve  an  absurdity ;  as  was  suggested  by  the  Court, 
although  the.  point  was   not  absolutely  decided,  in 
Sempill  V.  The  Oriental  Bank  (a).    For,  on  that  suppo- 
sition, the  subject  matter  of   the  set-ofF  must  have 
arisen — that  is  to  say,  the  credit  must  have  been  given, 
or  the  cause  of  the  debt  have  accrued — after  the  seques- 
tration; since,  if  otherwise,  it  is  clear  that  the  claimant 
could  not  possibly  have  had  notice  of   it.      But,  by 
section  10,  all  dealings  by  an  insolvent  with  his  estate, 
after  sequestration,  are  simply  void.    And  although 
certain  payments,  innocently  made  and  received  after 
sequestration,  are  protected,  section  53  vests  every  right, 
title,  and  interest  of  the  insolvent,  to  and  in  all  his 
property,  immediately  upon  the  sequestration,  abso- 
lutely in  his  assignee.     It  is  certain,  therefore,  that 
notice  of  the  debtor's  "  insolvency "  cannot  mean,  as 
the  defendants  contended,  notice  of  sequestration.   The 
want  of  notice  could  not,  consistently  with  the  other 
enactments,  confer  efficacy  on  a  sale  by  the  insolvent, 
of  goods  at  that  moment  belonging  to  another. 

The  notice  which  is  spoken  of,  therefore,  being  notice 
of  the  debtor's  embarrassed  position,  amounting  to  an 
inability  to  meet  current  claims  on  him,  the  next 
question  is — what  is  the  "notice"  thus  required.  This, 
as-iuredly,  cannot  be  so  restricted  in  construction  as  to 
be  taken  to  mean  a  formal  notification  of  the  fact. 
Knowledge  of  it,  on  the  part  of  the  creditor,  would 
clearly  be  equivalent.  But  where  is  the  substantial 
difference,  between  the  positive  knowledge  of  such  a 
person,  and  his  persuasion  of  the  fact — from  circum- 
stances reaching  his  ears,  which  led  him  to  rush  off  to 
his  debtor's  warehouse,  in  order  if  possible  to  secure 
himself  ?     This,  in  my  opinion,  was  the  kind  of  notice 

(a J  7  Sup.  Ct.  R.,  C.  L.  79. 
Y — 7 
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^Q^'        which  the  Legislature  contemplated :  and,  although  the 

8EMPILL      question  may  admit  of  doubt,  it  is  certain  that  on  no 

ViNDiN       other  construction  can  the  plain  object  of  the  statute  be 

and  another,  satisfied.     Actual  notice,  it  is  obvious,  will  never  be 

given.  Absolute  knowledge  never  (or  very  rarely)  can 
be  established.  All  that  repiains  is,  the  existence  of  such 
a  state  of  things  as  may  lead  a  jury  reasonably  to  infer, 
that  the  creditor  really  had  information — amounting 
in  the  fair  sense  of  the  word  to  notice — which  induced 
him  to  seek  the  preference  or  set  off  relied  on. 

That  the  notice  mentioned  in  this  clause  maybeeiUier 
^  actual  or  inferential,  seems  to  me  clearly  to  follow  from 
the  case  of  Devds  v.  Venables  already  cited.  And  in 
May  V.  Chapman  (a),  notice  and  knowledge  alike  are 
held  to  include  not  merely  express  notice,  but  "  a  sus- 
picion in  the  mind  of  the  party,  with  the  means  of 
•  knowledge  in  his  power  wilfully  disregarded."  It  may 
be  said  that  the  evidence  on  this  point  was  not  very 
strong  against  the  defendants.  But  there  is  quite 
enough,  as  has  been  shown,  to  justify  the  verdict.  They 
must,  it  strikes  me,  have  had  more  than  a  bare  suspicion 
of  the  facts ;  and  the  means  of  knowledge  were  un- 
doubtedlyaccessible,hadthe  defendants  chosen  to  make 
inquiry.  Nor  can  I  reasonably  doubt,  that  one  or  the 
other  of  them  (one  only  having  been  examined)  had 
some  information,  which  occasioned  these  purchases,  in 
the  absence  of  the  debtors,  to  an  unusually  large 
amount,  and  on  an  unusual  day — in  contemplated 
reduction  of  their  claim. 

On  the  whole  my  conclusion  is,  that  the  verdict  ought 
to  stand  for  the  plainitff,  on  the  special  counts  (or 
possibly  on  those  and  the  trover  count)  only.  Although 
the  transaction  was  in  form  a  sale,  yet,  inasmuch  as  it 
amounted  to  an  *'  alienation ''  voidable  by  the  statute, 
the  assignee's  election  so  to  treat  it  is  incompatible  with 
a  claim  for  goods  sold.  See  Smith  v.  Hodson  (fc).  The 
verdict  on  that  count,  therefore,  had  non  assumpaerufU 
been  pleaded  to  it,  would  properly  be  entered  for  the 
defendants.  But,  as  they  have  on  the  record  confessed 

(a)  16  M.  k  W.  355.  (6)  4  T.  R.  216, 
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the  sale  (it  being  manifestly  their  interest  so  to  do),  and         1868. 
pleaded  only  a  plea  which  is  met  and  overcome  by  the       Skmpill 
replication,  the  verdict  may  in  my  opinion  remain  on       vindin 
that  issue  also.     I  am  disposed  to  think,  nevertheless,    and  another, 
that  a  nolle  prosequi  on  the  goods  sold  and  delivered 
count  (to  which  that  plea  is  exclusively  applicable) 
would  be  the  more  correct,  course. 

It  will  be  observed,  that  the  party  insisting  on  a  set 
off  against  an  assignee  is,  throughout  this  judgment, 
spoken  of  as  the  creditor.  But  the  position  may  be  re- 
versed ;  the  rule  remaining  the  same.  The  claimant  of 
the  set  off  may  have  been  the  debtor ;  and  goods  may 
by  him  be  supplied  to  the  insolvent,  as  on  a  sale,  in 
satisfaction  or  partial  satisfaction  of  the  debt  In  such 
a  case,  if  the  party  then  had  the  ''  notice  "  which  we 
have  spoken  of,  the  transactions  will  be  separately  dealt 
with,  and  his  right  of  set  off  be  excluded.  In  other 
words,  he  will  be  compelled  to  pay  his  own  debt  in  full ; 
receiving  only  a  dividend  from  the  estate  on  the  price  of 
the  goods.  To  such  a  c€tse,  the  37th  section  will  clearly 
apply.  It  applies,  also,  to  all  mutual  money  transac- 
tions, and  transactions  of  work  and  labour;  to  all 
transactions  in  short,  not  being  purchases  from  an 
insolvent  to  the  prejudice  of  his  other  creditors. 

The  result,  it  is  obvious,  is  the  same  in  either  case. 
In  one,  the  advantage  sought  by  a  debtor,  by  the  de- 
livery of  goods  to  the  insolvent  in  payment,  is  defeated 
by  the  set  off  section.  In  the  other,  the  preference  simi- 
larly sought  to  be  acquired  by  a  creditor,  by  obtaining 
goods  in  payment  (which,  at  such  a  time,  the  policy  of 
the  law  makes  divisible  among  all  creditors  alike),  is 
defeated  by  the  alienation  clause.  The  object  in  each 
instance  is,  to  secure  the  equal  distribution  of  an  insol- 
vent person's  estate ;  and  this  is  accomplished,  by  pre- 
venting under  whatever  pretext — from  the  moment  of 
hopeless  embarrassment,  or  of  near-approaching  bank- 
ruptcy— every  preference  by  the  insolvent,  designed  or 
undesigned,  whatever  shape  it  may  assume.  In  the  first 
case,  however,  the  goods  delivered  will  have  increased 
his  assets.     The  law,  therefore,  allows  the  delivery  to 
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1868.        operate  as  a  payment,  unless  the  party  dealt  with  was 
Sempill      insolvent,  and  the  person  dealing  with  him  knew  or  had 
ViNDiN       iiotiee  of  the  fact.     But,  in  the  other  case,  which  is  the 
and  another,  present,  the  assets  are  diminished  ;  and,  if  such  trans- 
actions on  the  eve  of  bankruptcy  were  permitted,  one 
creditor  would  be  paid,  at  the  discretion  of  the  insol- 
vent alone,  in  fraud  of  all  the  rest.     Goods  therefore 
so  alienated — the  preferred  creditor  having  no  better 
claim   than   any   other — must  be   restored   by  him» 
whether  there  then  was  insolvency  or  not;  for  the 
general  benefit  of  all  the  creditors. 

To  show  more  clearly  this  difference  between  the 
sections,  and  that  it  was  intentional,  let  us  suppose  that 
the  impeached  sale,  in  any  given  case,  was  within  sixty 
days  preceding  the  sequestration,  but  that  the  debtor 
alienating  was  in  fact  solvent.  In  that  case  the  37th 
section  could  not  possibly  apply;  for,  to  know  or  have 
notice  of  a  fact,  the  fact  itself  must  exist.  But  the  8th 
section,  it  is  equally  clear,  would  apply ;  for  here  would 
be  an  alienation  within  the  prohibited  period,having  the 
effect  of  a  preference — in  violation  of  the  plain  words  of 
the  enactment.  The  sale  in  this  case,  therefore,  being 
confessedly  an  alienation,  can  only  be  taken  out  of  the 
8th  section,  by  holding  in  effect  that  the  transaction  is 
protected,  because  of  its  double  infirmity.  The  prefer- 
ence would  be  avoided,  had  it  only  been  within  sixty 
days  of  sequestration,  and  Messrs.  Strachan  at  the  time 
been  solvent ;  but  it  is  unimpeachable,  because,  they 
being  then  insolvent,  the  defendants  did  not  know  of 
such  insolvency.  In  other  words,  the  transaction  (other- 
wise voidable  under  the  8  th  section),  is  valid  under 
section  37,  because  the  debtors  not  only  alienated  these 
goods  within  the  prohibited  period,  but  aZso  were  insol- 
vent when  they  so  alienated.  Such  a  construction  of 
the  statute,  to  my  apprehension,  no  reasoning  conld 
establish. 

Hargrave,  J.  As  the  case  of  Sempill  v.  Logan 
involves  the  consideration  of  the  same  most  important 
law  points  as  are  raised  by  the  five  grounds  on  which 
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the  rule  nisi  ia  Sempill  v.  Vindin  has  been  granted—         1868. 
viz.,  the  right  of  an  official  assignee  to  set  aside  all      Sbmfill 
bargains  and  sales,  purchases,  and  other  business  trans-       y  ^' 
actions,  made  by  an  insolvent  firm  within  sixty  days  and  another, 
of  insolvency,  on  the  ground  that  any  of  these  trans- 
actions may  be  void,  either  as  a  "preference"  under  the 
8th  section,  or  as  made — with  implied  "notice"  of  insol- 
vency— under  the  37th  section  of  the  Insolvent  Act; 
and  as  the  notes  of  the  Chief  Justice's  charge  to  the 
jury  in  Sempill  w,  Vindin,  now  before  me,  was  expressly 
a  repetition  of  his  Honor's  previous  charge  in  Sempill 
V.  Logan,  I  am  compelled  to  incorporate  in  my  present 
judgment  many  authorities  and  reasons  equally  ap- 
plicable to  Sempill  v.  Logan. 

The  first  and  most  important  pointB  for  our  present 
consideration  are  what  is  the  proper  legal  meaning, 
first,  of  the  words  "  alienation,"  "  delivery,"  &c.,  in  the 
8th  section ;  and,  secondly,  of  the  word  "  notice,"  in 
the  37th  section. 

The  Chief  Justice's  charge  in  Sempill  v.  Logan,  as  to 
these  two  important  points,  was  as  follows  : — "  If  the 
purchases  in  question  were  not  made  in  the  ordinary 
course,  but  were  for  the  mere  purpose  of  securing  a 
preference,  the  several  deliveries  are  alienations  or  de- 
liveries simply  within  section  8."       *        *        *        ♦ 

Then  as  to  the  defence  insisted  on,  that  the  trans- 
actions were  transactions  of  bona  iide  purchase  and  not 
alienations,  his  Honor  said  "that  (assuming  them  all  to 
be  purchases,  the  transaction  as  to  the  rum  excepted) 
the  plaintiff  was  entitled  to  the  verdict  on  the  count  for 
goods  sold  and  delivered,  and  on  the  pleas  thereto  of  set 
off,  if  the  defendant  in  truth  knew  or  had,  in  the  legal 
sense  of  the  word,  *  notice'  of  his  debtor's  insolvency  at 
the  time  of  the  accruing  of  his  own  debt  by  the  purchase 
in  question*  Insolvency,"  his  Honor  defined  "to  be  not 
sequestration,  as  contended  for  by  defendant,  and  which 
would  be  an  absurd  construction,  but  a  stateof  incapacity 
to  meet  engagements — a 'general' inability  to  pay  debts;" 
and  ''  notice,"  his  Honor  held,  "  did  not  mean  actual 
'  notification/  but  such  an  acquaintance  with  facts  or 
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1868.        circumstances  as  excited  a  suspicion  and  belief  in  the 

Skmpill      mind  inducing  the  person  to  act  on  it."    The  Chief 

ViNDiN       Justice's  note  of  his  charge  to  the  jury  in  Sempill  v. 

and  another.   Vindin,  is  as  foUows : — "  The  same  substantially  as  in 

the  previous  case  of  Sevipill  v.  Logan,  but  with  more 
elaboration  as  to  notice  taken  chiefly  from  16  M.  and 
W.  361,  and  17  C.  B.  174." 

These  sentences  from  the  Judge  s  notes  are  also  thus 
expressed  in  the  several  papers  handed  to  the  jury  in 
Sempill  V.  Vindin,  viz : — **  As  to  the  issues  on  the  6th 
and  7th  counts,  find  for  the  plaintiff,  and  if  the  defen- 
dants, or  either  of  them,  had  notice  or  knowledge  at 
the  time  of  the  purchase  that  8.  and  Co.  were  insol- 
vents. IE  the  defendant  had  no  such  notice  or  know- 
ledge, find  for  the  defendants  on  these  counts." 

The  following  paper  was  also  handed  to  the  jury  to 
guide  their  verdict: — "A  vague  suspicion  of  the  debtors' 
embarrassments  and  inability  will  not  beenough.  There 
must  be  a  au&picion  amounting  to  a  belief.  *  * 
There  must  be  either  knowledge  or  suspicion,  loith  the 
means  of  knowledge  disregarded,"  &c.,  &c. 

With  regard  to  the  first  branch  of  these  charges,  I 
concur  entirely  with  the  Chief  Justice,  that  the  8th 
section  of  the  Act  was  not  intended  to  interfere  with 
the  ordinary  bargains  and  sales,  purchases,  and  other 
transactions  of  any  customers,  if  made  in  the  usual 
manner  as  between  the  parties  concerned  as  vendor  and 
purchaser;  even  though  goods,  &c.,  be  in  a  popular 
sense  "  alienated,"  "  transferred,"  or  "  delivered ;"  nor 
although  such  transactions  would  have  the  effect  of  re- 
ducing any  balance  then  due  to  the  purchaser  as  credi- 
tor from  the  vendor  as  debtor. 

I  consider  such  a  construction  of  the  8th  section  to  be 
necessarily  essential  to  all  our  commercial  transactions; 
and  it  really  only  amounts  to  this — that  a  bona  fide  pur- 
chaser, happening  at  the  time  of  a  fresh  purchase  made 
within  60  days  of  insolvency  of  the  vendor  to  be  a 
creditor  of  the  vendor,  is  entitled,  in  the  absence  of  proof 
of  mala  fides,  io  exactly  the  same  protection  as  any  other 
bona  fide  purchaser  of  goods  within  such  period.    The 
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subsequent  or  37th  section  is,  in  my  opinion,  quite         1868. 
sufficient  protection  to  the  estate  by  setting  aside  such       Sempill 
transactions  of  mutual  credit,  by  proving  actual  or       vindin 
constructive  "  notice  "  of  insolvency  ;  and  a  contrary  and  another, 
construction  of  the  8th  section  would  lead  to  a  most 
grievous  and  unjust  disruption  of  all  the  insolvent's 
bona  fide  business  transactions  in  every  firm^  for  the 
sixty  days  before  insolvency.     Upon  the  first  point, 
therefore,  I  concur  with  the  Chief  Justice. 

With  regard  to  the  second  branch  of  his  Honor's 
charges  to  the  jury  in  these  cases,  I  regret  that  I 
wholly  dijBFer  from  the  view  there  taken  of  the  law  as 
to  "  notice  "  under  the  37th  section  of  this  Act. 

I  will  first  consider  the  two  cases  referred  to  as  jus- 
tifying these  charges  to  the  juries,  so  far  as  asserting 
that  "  suspicion "  with  means  of  knowledge  wilfully 
neglected  is  in  law  equivalent  to  "notice."  These 
cases  are.  May  v.  Chapman  (a)  in  1847,  and  Raphael 
V.  Bank  of  England  (b)  in  1855. 

As  to  these  cases,  I  remark,  first,  that  neither  of  them 
has  the  slightest  reference  to  any  class  of  statutory 
"notice."  The  former  case  refers  to  "  notice  or  know- 
ledge" of  an  actual  fraud  in  the  endorsement  of  a  bill  of 
exchange,  both  notice  and  knowledge  with  fmud  were 
expressly  alleged  in  the  pleadings.  The  words  of 
Parke,  B.,  are,  "  knowledge  and  notice  mean  not  only 
express  notice,  bur  knowledge,  or  the  means  of  know- 
ledge, to  which  the  party  wilfully  shuts  his  eyes." 

Secondly,  I  observe  not  a  single  word  in  any  of  the 
judgments  in  this  case  as  to  "suspicion,"  or  "  belief." 
The  case,  in  fact,  turned  on  several  very  nice  points  of 
pleading  without  any  reference  to  notice  at  all. 

As  to  Raphael  v.  Bank  of  England,  this  is,  in  fact> 
an  authority  (as  far  as  it  goes)  against  the  present 
plaintifi^,  for  it  was  there  held  that  one  who  takes  a 
stolen  bank  note  or  other  negotiable  security  bona  fide 
(that  is,  giving  value  for  it),  and  having  no  notice  at 
the  time  that  the  party  from  whom  he  takes  has  no  title, 
is  entitled  to  recover  upon  it,  even  although  he  may  at 

(a)  16  M.  &  W.  .^55.  {h)  17  C.B.  174. 
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1868.         ^^^  time  have  had  the  means  of  knowledge  of  that  fact 

Sbmpill       ^y  'f^rferring  to  a  list  of  stolen  notes,  including  thsXia 

^-  question,  in  his  possession,  but  of  which  means  he 

and  another,  neglected  to  avail  himself.     Throughout   the  report 

both  of  the  argument  of  counsel  and  the  judgment  of 

two  of  the  Judges,   Crenswell,  J.,  and  Crowder,  J.,  I 

find  no  suggestion  that  the  jury  had  been  told  in  this 

case  to  try  any  question  of  "belief,"  much  less  of 

"  suspicion,"  but  only  the  question  of  "  notice,"  and 

the  specific  means  of  knowledge  to  which  means  the 

plaintiff  might  have  been  proved,  but  was  not  proved, 

to  have  wilfully  shut  his  eyes. 

In  this  case,  however,  Willes,  J.,  after  adopting  the 
words  of  Parke,  B.,  already  cited  from  May  v.  Chap- 
man,  "  That  notice  and  knowledge "  (both  of  which 
words  were  in  RaphaeVscHA^  also  distinctly  alleged  in 
the  pleadings)  "  means  not  merely  express  notice,  but 
knowledge  or  the  means  of  knowledge  to  which  the  party 
wilfully  shuts  his  eyes,"  then  proceeds  to  add  this 
explanation  and  expansion  of  the  words  of  Parke,  B., 
thus  : — "A  suspicion  in  the  mind  of  the  party,  and  the 
means  of  knowledge  in  his  power  wilfully  disregarded." 

Now,  so  far  as  this  allusion  to  "  suspicion  in  the 
mind  "  may  be  thought  to  exceed  the  words,  "  wilful 
neglect  of  specific  means  of  knowledge,"  I  apprehend 
Mr.  Justice  Willes*  dictum  is  altogether  without  any 
sanction  from  any  other  Judge,  either  before  or  since 
Raphael's  case;  and  neither  Jervis,  C.J.,  nor  Cress  well, 
J.,  nor  Crowder,  J.,  use  any  analogous  words,  nor 
mention  the  words  "  suspicion,"  or  "  belief  "  through- 
out their  judgments.  I  feel  no  hesitation,  therefore, 
in  dismissing  this  word  "  as  not  within  "  the  judgment 
of  the  Court  of  Common  Pleas,  and  considering 
Raphael's  case  no  less  than  May  v.  Chapman  as  against 
the  present  plaintiff. 

In  Kelly  v.  8olari(a)  in  184<l,th^  Chief  Baron  admits 
that  he  had  wrongly  directed  a  jury  as  to  means  of 
knowledge.  ''  I  think  the  defendant  ought  to  have  had 
the  opportunity  of  taking  the  opinion  of  the  jury  on  the 

(a)  9  M  &  W.  64. 
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quesbion,  whether  in  reality  the  directors  had  the  know- 
ledge of  the  facts ;  and  I  am  now  prepared  to  say  that 
I  laid  down  the  rule  too  broadly  at  the  trial  as  to  the 
effect  of  their  having  the  means  of  knowledge.  That 
is  a  very  vague  expression,  and  it  is  difficult  to  say 
with  precision  what  it  amounts  to.  I  certainly  laid 
down  the  rule  too  widely  to  the  jury."  The  other 
Barons  all  concurred  with  the  Chief  Baron. 

In  Bdl  V.  Gardiner  (a)  in  1842,  it  was  also  held  that 
although  the  defendant  had  ''ample  means  of  knowing" 
of  a  material  alteration  (the  date)  in  a  bill  of  exchange, 
this  was  not  decisive  of  his  actual  "  knowledge  "  of  such 
alteration,  which  therefore  the  jury  found  in  his  favour. 
Tindalf  C.J.,  says : — "  We  can  in  fact  regard  the 
possession  of  the  means  of  knowledge  only  as  affording 
a  strongobservationto  the  jury  to  induce  them  to  believe 
that  the  party  had  actual  knowledge  of  the  cirqum- 
stances,  but  there  is  no  conclusive  rule  o/  law  that 
because  a  party  has  the  means  of  knowledge  he  hrxs  the 
knowledge  itself"  So  Cresswell,  J.,  says,  "  where  a 
party  has  the  means  of  knowledge,  it  may  be  evidence 
of  actual  knowledge,  but  no  case  has  been  decided  that 
means  of  knowledge  are  equivalent,  as  a  matter  of  lawi 
to  actual  knowledge."  All  the  other  Judges  concurred 
in  this  statement  of  the  law. 

May  V.  Chapman  and  Raphael  v.  Bank  of  England, 
the  next  two  cases,  I  have  already  explained  as  in  fact 
against  the  construction  of  the  word  "  notice,"  given  lo 
these  juries — as  to  suspicion  and  belief.  InJennings  v. 
Roberts  (b)  in  1855,  there  was  an  express  "notification" 
proved  to  have  been  given  in  words  to  the  defendant, 
which,  though  denied  by  him,  the  jury  believed  to  have 
taken  place  as  proved.  Lord  Campbell  says  :  "  I  think 
you  cannot  inquire  '  into  the  state  of  the  party's  mind, 
or  his  means  of  knowledge';  no  authority  shows  that 
this  can  be  done." 

I  am  not  aware  of  any  more  recent  cases,  nor  of  any 
alteration  in  these  plain  and  sound  rules  of  law  ;  and  I 
will,  therefore,  now  only  refer  to  three  very  recent  cases 


1868. 
Semfill 

V. 
ViNDIN 

and  another. 


(&)  4M.  &G.  11. 


(a)  4  E.  &  B.  615. 
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1868.        in  equity  illustrative  of  this  equitable  construction  of 
8£MPiLL      "  notice  "  in  relation  to  insolvency — strongly  confirm- 
ViNDiN       ^^8  ^^^  v^^w  which  I  have  taken  of  the  present  case 
and  another,  from  the  Common  law  authorities. 

His  Honour  then  referred  to  the  recent  case  of  Lloyd 
V.  Banks  (a),  In  re  Universal  Banking  Company  (6), 
and  Brown's  Trust  (c).  In  the  latter,  Halin,  V.C, 
added  these  remarks — "  I  think  that  these  questions 
of  notice  should  not  be  left  open  to  speculation;  but  that 
formal  notice  should  be  required ;  otherwise  indirect 
notices  might  be  alleged  raising  most  embarrassing 
questions  which  should  be  avoided." 

Surely,  if  these  difficult  questions  as  to ''  belief ''  and 
wilful  neglect  of  means  of  knowledge  are  *'  embarrass- 
ing "  to  a  Court  of  Equity,  always  requiring  distinct 
allegationsof  thef acts  alleged  to  constitute  constructive 
notipe,  and  also  having  all  the  parties  before  them  con- 
tinuously ;  it  must  be  intinitely  more  embarrassing  to  a 
trial  by  jury,  and  infinitely  more  unjust  to  a  defendantr 
that  he  should  be  required  to  meet  and  explain  some 
desultory  conversation  or  long  past  and  long  forgotten 
circumstance,  or  casual  observation  which  may  have 
been  made,  either  by  himself  or  in  his  presence,  by  a 
third  party;  who,  for  the  first  time,  states  in  the 
witness-box  such  circumstances  under  a  general  issae 
of  "  notice  "  or  **  no  notice,"  as  in  those  two  cases. 

It  also  appears  clear  to  me  that  the  leading  principle 
of  the  numerous  cases  collected  at  p.  719  of  Roscoes 
N.  P.  Evidence,  and  cited  by  Mr.  if.  H.  Stephen,  with 
reference  to  "  notice  "  to  an  execution  creditor  of  a  prior 
act  of  bankruptcy,  confirms  jny  view  of  the  law.  For, 
in  these  cases,  commeneingwith  Bir d  v.  Bass  {dyin  1843, 
where  the  actual  delivery  of  a  letter,  containing  a 
written  notice  of  an  act  of  bankruptcy  was  held  not 
to  be  "  notice,"  there  being  no  evidence  of  facts  to 
show  a  wilful  abstaining  from  reading  the  letter, 
there  will  be  found,  first,  that  some  particular  fact 
or  document  of  notification  is  proved  to  have  existed 

(a)  4  L.R.  £q.  222.  (6)  Gunn'a  case,  3  L.R.  Ch.  Appk.  40. 

(c)  5  L.R.  £q.  8S.  {d)  6  M.  &  G.  143. 
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within  the  reach  of  defendant's  "  knowledge ;" — and,         1868. 
secondly,  that  some  further  facts  are  established  in  e vi-      Sbmpill 
dence,  shewing  that  the  defendant  has  wilfully  and        vindin 
intentionally  abstained  from  doing  some  other   act  and  another, 
which  would  have  communicated  such  notice. 

This  was  Mr.  Darley's  argument,  in  which  I  fully 
concurred;  and  I  would  only  further  point  out  the 
extreme  injustice  of  allowing  this  unlimited  scope  for 
evid.ence  of  "  notice,"  when  there  are  no  specific  alle- 
gations in  the  pleadings  of  any  act  or  conduct  consti- 
tuting either  means  of  knowledge  or  wilful  negligence 
by  defendant ;  and  that  the  only  protection  for  defen- 
dants in  a  common  law  action,not alleging  these  distinct 
acts,  constituting  constructive  notice,  is  that  the  Judge 
should  distinctly  point  out — firat,  what  are  the  letters, 
words,  persons,  or  other  means  of  knowledge  proved  to 
be  within  the  defendants'  knowledge ;  and,  secondly, 
the  distinct  acts  of  wilful  or  culpable  neglect  in  evidence 
against  the  defendant  which  will  fix  him  with  con- 
structive notice. 

The  view  which  I  have  thus  taken  of  the  law  in 
relation  to  notice  and  means  of  knowledge  in  relation  to 
claims  of  official  assignees,  I  also  find  strongly  con- 
iirmed  by  the  well  established  law  in  relation  to  wilful 
negligence  as  to  bills  of  exchange  and  other  matters  in 
mercantile  transactions,  which  are  not  in  the  least 
entitled  to  any  greater  protection  than  honest  and  bona 
fide  bargains  and  sales,  and  other  transactions  made  in 
any  ordinary  course  of  dealing,  as  between  any  two 
mercantile  or  trading  firms.  Thus,  in  bills  of  exchange, 
&C.,  Byles  says,  p.  140 — "It  is  now  definitely  settled  that 
if  a  man  takes  honestly  an  instrument  made  or  become 
payable  to  bearer,  he  has  a  good  title  to  it,  with  what- 
ever degree  of  negligence  he  may  have  acted,  unless  his 
gross  negligence  induced  the  jury  to  find  fravdJ*  "  I 
believe,"  said  Lord  Deninan  in  Ooodrrum  v.  Harvey  (a), 
"  we  are  all  of  opinion  that  gross  negligence  only  would 
not  be  a  sufficient  answer  by  the  defendant  where  the 
plaintifif  has  given  consideration  for  the  bill.     Gross 

(a)  4  Ad.  k  £1.  870. 
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1868.        negligence  inay  be  evidence  of  mala  fides,  but  it  Ls  not 
Sbmpill      the  same  thing.     We  have  shaken  ojBF  the  last  remoaDt 
ViNDiN       ^^  ^^®  contrary  doctrine/'  and  in   this   opinion  the 
and  another,  other  Jadges  concurred.     So  it  seems  to  me  that  unless 
some  definite  act  of  gross  negligence  as  to  some  par- 
ticular means  of  knowledge,  was  proved  also  by  some 
specific  evidence  to  have  been  within  Mr.  Vindin's  reach 
at  the  time  of  these  purchases,  they  cannot  be  set  aside. 
So  also  in  the  case  of  the  Mersey  Docks  Trustees  v. 
Oibbs  (a)  in  1866,  relating  to  damage  done  by  a  dock 
company,  wilfuUyneglectingmeansof  knowledge  within 
their  reach,  their  lordships  followed  Bl<xcJcbum*8y  J., 
elaborate  opinion  on  behalf  of  the  common  law  Judges 
— that  wherever  actual  knowledgfe  of  the  existence  of  a 
cause  -of  mischief  would  have  made  a  party  responsible 
for  any  injury  or  damage  occasioned  by  such  cause  of 
.  mischief,  then  such  party  will  not  be  rcMponsible,  unless 
^  it  is  by  his  "  wilful  and  culpable  negligence  "  thatsach 
cause  of  mischief  was  not  known  to  him.     The  Lord 
Chancellor  Granworth  said  :  "  The  appellants  had  by 
their  servants  the  meansof  knowing  the  dangerous  state 
of  the  dock,  but  were  negligently  ignorant  of  it.    If  the 
knowledge  of  the  existence  of  the  mud  bank  made  them 
responsible  for  the  consequences  of  not  causing  it  to  be 
removed,  they  must  be  equally  responsible  if  it  was  only 
through  their  culpable  negligence  that  its  existence  was 
not  known  to  them."   With  these  remarks  Lord  Vfens- 
ley  dale  and  Lord  Westbury  entirely  concur.    I  cite  this 
case  not  only  on  account  of  its  high  authority,  but  as 
showing  the  necessity  of  stating  in  the  pleadings  (as  in 
the  Mersey  Docks  case),  or  at  all  events  the  injustice  of 
omitting  from  the  pleadings  (as  here),  proper  specific 
allegations  as  to  the  specific  means  of  knowledge  and 
acts  of  wilful  neglect  upon  which  the  plaintiff  relies  as 
constructive  notice  of  the  pending  insolvency ; — unless 
the  Judge  most  carefully  charges  the  jury  according  to 
the  above  authorities. 

I  will  now  proceed  to  quote  the  evidence  which,  in  ray 
opinion, fully  supports  the  defendant'scase.    His  Honor 

(a)  L.  K.  1  fi.  of  L  93. 
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having  referred  to  the  evidence  at  length,  continued —         1868. 
Can  there  be  better  or  more  conclusive  evidence  of       Ssmpill 
bona  fides  than  all  this  the  only  testimony  applicable       vindin 
to  the  defendant,  who  has  nothing  whatever  to  do    and  another, 
with  the  general  rumours   doubtfully   hinted  at  in 
some  parts  of  the  testimony. 

The  result,  therefore,  of  the  plaintiff's  evidence  on 
my  mind  is  that  the  verdict  of  the  jury  is  undoubtedly 
and  demonstrably  against  the  evidence. 

Without  entering  further  into  this  important  case, 
it  is  plain  to  my  mind,  upon  all  the  authorities  I  have 
mentioned,  that  the  present  rule  nisi  should  be  made 
absolute  on  all  its  five  grounds. 

Faucett,  J.  In  this  case  the  plaintiff,  as  official 
assignee  of  Strachan  and  Co,,  who  are  insolvents,  sues 
the  defendants  for  the  price  or  value  of  certain  goods 
purchased  or  obtained  by  the  defendants  from 
Straehqn  and  Co.  before  their  insolvency. 

The  declaration  contains  the  usual  counts  under  the 
8th  section  of  the  Insolvent  Act,  and  also  counts  in 
trover,  and  for  goods  bargained  and  sold,  and  goods 
sold  and  delivered,  and  money  had  and  received. 

The  following  facts  are  olearly  established. 

The  defendants  purchased  or  obtained  the  goods 
from  the  store  oi  Strachan  and  Co.,  at  a  time  when  the 
latter  were  actually  insolvent,  and  within  sixty  days 
before  the  sequestration  of  their  estate.  At  the  time 
the  defendants  obtained  the  goods  Strachan  and  Co. 
were  indebted  to  them  in  an  amount  equal  to  the  sum 
now  claimed  by  the  plaintiff;  and  the  defendants  now 
claim  to  set  oft  the  debt  due  to  them  against  the 
plaintiff's  claim. 

The  jury  found  a  verdict  for  the  plaintiff. 

The  defendants  now  contend  that  the  verdict  is 
against  the  evidence,  and  the  weight  of  the  evidence. 
They  also  object  that  the  Chief  Justice,  who  tried  the 
cause,  misdirected  the  jury  on  several  questions  of  law. 
As  the  objections  to  his  Honor's  direction  raise  ques- 
tions of  common  occurrence  in  actions  of  this  kind,  it 
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1868.        is  desirable  that  the  opinion  of  the  Court  should  be 

Sempill      now  expressed  upon  them.     I  shall,  therefore,  consider 

ViNj)iN       them  first. 

and  another.       The  first  objection  ifi  that  his  Honor  told  the  jury 

that  the  word  "insolvency,"  in  the  37th  section  of  the 

Act  means  a  general  inability  to  pay  debts,  and  not 

the  sequestration  of  his  estate. 

The  word  "  insolvency  "  is  used  in  two  senses  in  the 
Act.  In  the  38rd  section  the  word  "insolvency"  means 
the  actual  sequestration  of  the  estate,  while  in  the  8rd 
section  the  words  "said  insolvency"  as  manifestly  do  not 
mean  the  actual  sequestration ;  but,  referring  to  the 
antecedent  "  insolvent,"  mean  only  the  state  or  fact  of 
being  so  insolvent.  We  have  now  to  determine  in 
which  of  these  senses  it  is  used  in  the  37th  section. 

That  section  enacts  that  "all  debts  due  by  any  insol- 
vent at  the  time  of  adjudication  or  surrender  may  be 
proved  against  his  estate ; " — words  which  necessarily 
imply  that  no  other  debts  may  be  proved.  The  ex- 
pressions, "mutual  debts"  and  "mutual  credits,"  which 
subsequently  occur,  must  be  construed  in  the  same 
manner,  as  meaning  debts  and  credits  existing  on  either 
side  at  the  same  time.  The  words  "credit  and  debt*'  in 
the  proviso  can  also  mean  only  such  credit  and  such 
debt  as  are  previously  mentioned,  as  there  is  clearly 
nothing  to  enlarge  or  extend  their  meaning,  so  as  to 
make  them  include  credit  given,  or  debts  accruing  due, 
subsequently  to  the  adjudication  or  surrender. 

According  to  the  whole  tenor  of  the  Act,  after  the 
sequestration  has  been  completed — in  the  one  case,  by 
the  order  made  upon  the  insolvent's  surrender,  and  in 
the  other  case,  by  the  adjudication  upon  a  creditor's 
petition — the  insolvent  becomes  legally  incompetent  to 
deal  in  any  way  with  the  estate;  he  can  neither  alienate 
it  nor  incur  or  constitute  any  liability  against  it.  This 
will  appear  more  clearly  by  a  reference  to  the  12th 
section, which  makes  bona  fide  payments  in  certain  cases 
valid, even  though  made  after  the  surrender  of  his  estate 
by  the  insolvent,or  after  an  order  has  been  made  for  the 
sequestration  of  the  estate  upon  the  creditor's  petition ; 
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but  itexpressly  renders  invalid  all  payments  made  after         1868. 
the  sequestration  has  been  completed  in  either  case.  The       Sempill 
adjudication  orsurrender — thelatterbeingthevoluntary       vwdin 
act  of  the  insolvent — is,  therefore,  fixed  as  the  limit  in    and  another, 
point  of  time,  within  which  all  claims  drawing  with 
them  the  right  of  set  off  must  arise ;  and  in  no  case 
accordingly  can  a  person  who  gives  credit  to  an  insol- 
vent after  the  sequestration  or  surrender — even  though 
he  had  no  notice  of  the  fact — set  off  such  credit  against 
a  debt  previously  existing. 

I  am,  therefore,  of  opinion  that  the  word  "insol- 
vency," in  the  87th  section,  cannot  mean  the  sequestra- 
tion of  the  estate,  but  must  have  the  Hame  meaning  as 
in  the  third  section.  This  is  in  accordance  with  the 
opinion  recently  expressed  by  the  Court  in  Sempill  v. 
The  Oriental  Bank  (a). 

The  objection  on  this  point,  therefore,  in  my  opinion, 
fails. 

The  proviso,  it  may  be  mentioned,  appears  to  be 
taken — with  some  modification—  from  theearly  English 
enactments.  The  46  Geo.  Ill,,  c.  135,  s.  3,  deprives 
the  creditor  of  the  right  to  set  off,  if,  at  the  time  of 
giving  the  credit,  he  had  notice — first,  of  a  prior  act  of 
bankruptcy  by  the  bankrupt  committed;  secondly,  that 
he  was  insolvent ;  or,  thirdly,  that  he  had  stopped  pay- 
ment. Our  Act  has  adopted  the  second  of  these  con- 
ditions, disregarding  the  other  two  ;  while  in  the  later 
English  statutes  the  first  only  has  been  retained. 

The  next  objection  is  that  his  Honor  misdirected 
the  jury  as  to  the  meaning  of  the  word  "  notice  "  in 
in  the  same  section. 

Now  if  the  direction  had  been  in  the  terms  stated  in 
the  rule  nisi,  I  would  be  disposed  to  say  that  it  was  not 
safiScient,  for  I  think  it  would  be  dangerous  to  lay  down 
as  a  rule,  in  cases  like  the  present,  that  a  mere  suspicion, 
even  though  acted  upon,  would  be  equivalent  to  notice. 
In  the  state  of  our  law,  according  to  which  an  alienation 
may  be  set  aside,  not  because  it  is  intended  to  give  a 
preference,  but  because  it  has  the  effect  of  preferring,  if 

(a)  7  Sup.  Ct.  R.,  C.L.  79. 
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1868.         such  a  rule  were  to  prevail, it  would  impede  and  restrict 

Sempill      those  transactions  which  are  carried  on  upon  the  terms 

^  ^'  of  mutual  credit,  much  more  than  the  necessities  or 

and  another,  interests  of  commerce  would,  in  my  opinion,  require 

or  justify.     A  prudent  trader,  in  fact,  could  scarcely 

give  or  take  credit  at  all. 

His  Honor,however,stated  during  the  argumentthat 
he  told  the  jury  that  "  notice  "  did  not  mean  an  actual 
notification,  but  such  an  acquaintance  with  facts  or 
circumstances  as  excited  a  suspicion  and  belief — or  a 
suspicion  amounting  to  belief — in  the  mind,  inducinga 
person  to  act  upon  it.  He  also  said, "  that  knowledge 
either  may  be  actual  or  may  mean  equally  the  means 
of  knowledge  to  which  the  party  wilfully  shuts  his 
eyes."  I  assume  that  thi^  is  a  correct  statement  of 
his  Honor's  direction. 

Now  this  direction  is  in  accordance  with  the  language 

used  by  Parke,  B.,  in  May  v.  Chapman  (a),  and  by 

WiUes,  J.,  in  Raphael  v.  The  Bank  of  England  (6),  in 

which  the  question  was,  whetherthepartieshad"know- 

ledge  and  notice  "  of  a  fraud.     But  it  appears  to  me  to 

be  equally  supported  by  the  language  u^  by  the 

Judges  in  those  cases  which  more  nearly  correspond 

to  the  present,  and  in  which  the  question  was,  what 

amounted  to  notice  of  an  act  of  bankruptcy  under  the 

English  statutes  ?    In  Spratt  v.  Bobhouse  (c),  Oasdet, 

J.,  says, "  Enough  has  been  done  to  put  the  defendants 

on  their  guard,  and  we  must  infer  from  their  conduct 

that  they  were  apprised  of  Lynches  situation.    If  they 

had  good  reason  to  believe  that  he  was  a  bankrupt,  they 

ought  to  have  acted  on  it ;  it  was  not  necessary  that 

they  should  be  absolutely  certain  of  the  fact,  for  notice 

does  not  mean  knowledge,"  that  is,  I  apprehend,  the 

actual  knowledge.     In  Bird  v.  Baas  (/j),  in  which  the 

same  question  arose,  Coltmxin,  J.,  says — "  I  think  the 

notice  meant  by  the  Act  of  Parliament  is  knowledge. 

If,  indeed,  there  was  an  abstinence  from  making  use 

of  the  means  of  knowledge,  it  might  be  something." 

(a)  16  M.  k  W.  361.  (6)  17  C.B.  174. 

{c)  4  Bing.  182-3.  (d)  6  M.  ft  Gr.  14a 
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And  Maule,  J.,  says,  "  I  think  notice  in  the  Act 
of  Parliament  means  knowledge.  ...  I  think  a 
party  cannot  be  said  to  have  notice  of  what  he  knows 
nothing  about.'*  These  observations  were  made  in 
reference  to  the  evidence  in  the  case,  which  was  that 
the  party  had  received  a  letter  (Containing  a  notice, 
but  had  not  read  it,  not,  however,  being  shown  to 
have  intentionally  abstained  from  doing  so.  In  Hape 
v.  Meek  (a),  Parkcy  B.,  delivering  the  judgment 
of  the  Court,  says — **  Where  a  party  knows  of  an  act 
of  bankruptcy,  as  where  he  sees  the  act  itself,  he 
has  notice  of  the  act.  If,  therefore,  he  sees  the  bankrupt 
execute  a  deed  by  which  he  transfers  all  his  property  to 
his  creditors,  a  formal  notice  to  him  is  unnecessary." 
And  in  p.  845,  he  says — **  Where  an  act  of  bankruptcy 
has  been  in  fact  committed,  any  communication  which 
brings  to  the  knowledge  of  the  execution  creditors  before 
the  sale  the  alleged  fact  that  an  act  of  bankruptcy  has 
been  committed  in  a  way  which  ought  to  induce  him  as 
a  reasonable  man  to  believe  that  the  notification  was 
true,  is  in  our  judgment  a  sufficient  notice.*' 

From  the  nature  of  these  cases,  in  which  notice  of  a 
specific  act  was  to  be  proved,  we  might  expect  that  the 
strictest  evidence  would  be  required ;  and  in  some  of 
them  we  find  that  the  evidence  was  very  strong — in  one, 
indeed,  what  was  intended  as  a  formal  notice  was  given ; 
but  still  it  is  clear  that  a  formal  or  express  notice  was 
not  required.  Why,  then,  should  we  put  a  stricter  con- 
struction on  the  enactment  in  question,  which  speaks  not 
of  a  specific  act,  but  of  the  fact  that  the  person  is  insol- 
vent, which  is  generally  to  be  collected  from  a  variety  of 
circumstances  ?  I  therefore  think  that  in  the  present 
case  a  formal  notice  or  notification  to  the  creditors  is  not 
required.  It  appears  to  me  equally  clear  that  proof  of 
actual  knowledge,  which  can  rarely  be  given,  cannot  be 
required.  But  if  the  evidence  will  show  that  the  creditor 
— although  under  no  obligation  to  make  inquiries — had 
received  such  information,  or  had  in  any  manner  become, 
or  been  made  acquainted  with  such  facts  or  circum- 

(a)  10  Ezch.  836. 
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stances  as  led  him  to  believe — and  that  he  did  believe — 
that  the  insolvency  existed,  and  that  he  acted  on  such 
belief,  then  I  think  that,  in  accordance  with  the  language 
used  in  these  cases,  the  jury  not  only  may,  but  ought, 
to  infer  that  he  had  notice  or  knowledge  of  the  insol- 
vency. Now — considering,  as  I  do,  that  the  words 
"  suspicion  amounting  to  belief  "  can  only  mean  belief— 
this,  it  appears,  was  substantially  the  language  used  hj 
his  Honor. 

It  appears  to  me  that — at  least  where  formal  notice  is 
not  required — the  principles  which  prevail  on  this  sub- 
ject in  equity  are  the  same  as  those  which  prevail  at 
law.  See  Lloyd  v.  Banks  (a),  in  which  the  Master  of 
the  Rolls  held  that  formal  notice  was  necessary ;  but 
his  decision  was  reversed  by  the  Lord  Chancellor  on 
appeal,  on  the  same  general  principles,  as  it  appears  to 
me,  as  are  expressed  in  the  cases  to  which  I  have 
referred  (6).  I  am  of  opinion,  therefore,  that  this 
objection  also  fails. 

I  now  come  to  the  4th  and  5th  objections,  which  are 
substantially  the  same,  and  which  amounts  to  this,  that 
a  bargain  and  sale  of  goods  cannot  be  an  alienation 
within  the  meaning  of  the  8th  section. 

Under  the  English  statutes,  a  fraudulent  preference 
may  be  by  way  of  sale,  Cooke  v,  CaldecoU  (c) ;  and 
even  a  sale  for  cash,  but  at  a  price  below  the  value,  may 
be,  but  is  not  necessarily,  an  act  of  bankruptcy;  Lee  v. 
Hart  (d),  confirmed  in  the  Exchequer  Chamber  («K 
And  considering  the  comprehensive  terms  that  are  used 
in  the  8th  section  of  our  Act,  I  am  of  opinion  that  a 
delivery  of  goods  by  the  debtor  in  pursuance  of  a  bar- 
gain and  sale  may  be  an  alienation  within  its  meaning. 
To  hold  othei'wise  would  be  opposed  to  the  reasoning  in 
which  the  decision  in  Humphrey  v.  M^MuLlen  (/)  rests. 
A  delivery  on  a  sale  for  cash  paid — at  all  events  at  a  fair 
price — could  not  come  within  the  meaning  of  the  section, 
as  it  could  not  have  the  effect  of  preferring ;  but  a 
delivery  to  a  creditor  in  pursuance  of  a  sale  on  credit 

el  L.  R.,  4Eq.  C.222. 
1  M.  k  M.  524. 
11  Ex.  880. 


(6)  L.  B.,  3  Ch.  Ap.  488. 
Id)-—     -- 


10  Ex.  565. 
(/)  7  Sup.  Ct  K.,  C.  L.  64. 
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must  necessarily  have  that  effect  if  he  could  set  off 
against  the  credit  so  given  to  him,  a  credit  existing  in 
his  favour,  as  he  clearly  could  do  if  no  insolvency  should 
supervene.    I  therefore  think  that  these  objections  also 
fail. 

The  objection  that  the  verdict  is  against  the  evidence 
is  next  to  be  considered. 

Now  here  a  considerable  difficulty  is  caused  by  the 
great  variety  and  the  inconsistent  character  of  the 
counts  in  the  declaration.  For  the  same  principles  are 
not  applicable  to  the  counts  in  tort  and  the  counts  in 
contract.  The  counts  in  contract  adopt  the  transaction 
as  a  sale ;  and  to  these  a  set  off  is  pleaded  under  the 
87th  section ;  while  the  first  three  counts  and  the  counts 
in  trover  treat  the  transaction  as  tortious,  fraudulent, 
and  void ;  and  to  these  a  set  off  neither  is,  or  can  be 
pleaded. 

But  assuming  for  the  present,  in  accordance  with  the 
counts  in  contract,  that  the  transaction  in  question  had 
been  adopted  by  the  plaintiff  as  a  bargain  and  sale,  then 
the  set  off  would  be  a  complete  defence,  if  the  defen- 
dants had  not  "  notice  of  the  insolvency  ;  **  and,  as  the 
amount  of  the  defendant's  claim  was  admitted,  the  only 
question  on  this  part  of  the  case  was  whether  the  defen- 
dants had  notice  or  not. 

Now  on  this  point  the  evidence  for  the  plaintiff  was 
certainly  not  very  strong.  No  doubt  it  was  proved  that 
the  transaction  took  place,  not  only  when  Strachan  and 
Co.  were  insolvent,  but  also  within  sixty  days  before 
their  sequestration;  and  that  Strachan  and  Co.  had 
interviews  at  the  very  time  of  the  transaction  with  their 
Sydney  creditors  in  Sydney,  with  the  view  of  making  an 
assignment,  or,  in  the  event  of  failing  in  that,  with  the 
view  of  sequestrating  their  estates.  It  was  also  proved 
that  their  bank  atMaitland  necessarily  knew  the  state  of 
their  affairs,  and  that  there  were  rumours  in  Maitland 
about  the  firm.  It  might  certainly  be  conjectured,  from 
these  circumstances,  that  the  defendants,  who  were  in 
Maitland  at  the  time,  had  heard  of  these  rumours.  But 
there  is  no  evidence  of  any  conversation  with  the  defen- 
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dants,  or  of  any  communication  made  to  them,  or  of  any 
statement  made  by  them,  from  which  it  could  be  inferred 
that  they  had  any  knowledge  of  the  insolvency,  or  that 
they  had  any  reason  to  believe  that  the  firm  was  insol- 
vent.    It  is  however  proved  that,  while  the  insolvents 
were  in  Sydney,  the  defendants,  being  accustomed  to 
get  goods  from  them  on  a  Monday,  got  the  goods  from 
them  on  this  occasion  on  a  Friday,  and  in  a  considerably 
larger  quantity  than  usual,  and  took  them  away  in  their 
own  dray — ^the  latter  circumstance  however  not  being 
altogether  unusual.   From  these  circumstances  it  is  con- 
tended that  the  defendants  must  have  known  or  believed 
that  Strachan  and  Co.  were  insolvent,  or  must  have  sus- 
pected that  such  was  the  case,  and  wilfully  shut  their 
eves  to  the  means  of  information  within  their  reach, 
although  the  business  of  the  firm  was  carried  on  in  the 
usual  way,  and  the  goods  in  question  were,  according  to 
the  evidence  of  the  salesman,  obtained  in  the  usual  way 
of  business.     Now,  this  evidence,  although  quite  suf- 
ficient to  prevent  a  nonsuit,  appears  to  me  to  be  com- 
pletely met  by  the  evidence  of  Oeorge  Vindin,  one  of  the 
defendants.     He  states  that  he  had  heard,  some  twelve 
months  before,  that  the  insolvents  were  shaky,  but  was 
assured  on  good  authority  that  they  were  solvent ;  and 
that  two  months  before  the  transaction  Strachan  had 
told  him  that  he  was  worth  dB  80,000,  and  that,  if  not 
returned  to  the  Assembly,  he  would  realise  and  go  to 
Scotland.     He  states  further  that  he  never  heard  of 
their  bills  or  cheques  being  dishonoured  except  in  one 
instance,  caused  by  a  family  quarrel,  and  that  that  was 
arranged  ;  and  that  he  believed  their  real  position  was 
not  known  in  Maitland.    And  he  says  positively  that  he 
did  not  know  that  they  were  insolvent ;  but,  on  the  con- 
trary, believed  they  were  solvent     It  is  said,  however, 
that  the  brother  who  knew  of  the  insolvency  was  not 
examined,  and  that  that  circumstance  might  fairly  have 
influenced  the  jury.     But,  as  it  was  arranged  between 
the  parties  that  one. of  the  brothers  might  return  to 
Maitland,  I  do  not   think   that   any   weight   can  be 
attached  ito  this  suggestion  without  attributing  to  the 
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defendants  a  degree  of  dishonesty  that  ought  not  lightly 
to  be  attributed  to  anyone. 

On  this  part  of  the  case  I  think  the  finding  of  the 
jury  is  altogether  unsatisfactory. 

But  it  is  still  contended  that  the  verdict  on  the  other 
counts,  to  which  a  set  off  is  not,  and  cannot  be  pleaded, 
and  in  respect  to  which  therefore  the  question  of  notice 
is  immaterial,  may  still  be  maintained. 

Now  with  respect  to  the  trover  coimt,  the  case  of 
Young  v.  BiUiter  (a)  is  an  express  authority  that  trover 
cannot  be  maintained  by  an  official  assignee  for  a  con- 
version before  the  insolvency,  unless  the  insolvent  could 
also  have  done  so,  if  no  insolvency  had  taken  place* 
But  in  this  case  the  alleged  conversion  took  place  before 
the  insolvency.  Could  then  the  insolvent  have  main- 
tained it  ?  I  think  not ;  for  the  only  evidence  in  favour 
of  such  a  view  is  the  statement  of  Patterson^  that  when 
leaving  for  Sydney  he  hurriedly  gave  instructions  to 
laaaca,  one  of  his  salesmen,  not  to  give  goods  to  the 
creditors.  Laying  aside  the  improbability  of  any  such 
instructions  having,  under  the  circumstances,  been  given, 
the  statement  is  not  supported  by  any  other  evidence ; 
and  the  whole  of  the  evidence,  and  all  the  circumstances 
of  the  case,  clearly  show  that  the  transaction  was  a  sale 
by  the  insolvent  in  the  usual  way  of  business.  It  is 
quite  clear,  therefore,  to  me,  that  the  insolvent  could  not 
maintain  trover,  and  consequently  the  plaintiff  cannot 
do  so. 

The  counts  upon  the  8th  section,  however,  are  in  a 
different  position.  And  with  respect  to  these,  after  much 
consideration,  I  am  of  opinion  that  the  87th  section  can- 
not in  any  wa}'  apply  to  them,  and  that  transactions 
which  come  within  the  8th  section  cannot  in  any  wa}'  be 
protected  or  affected  by  the  37th  section.  By  the  37th 
section,  where  mutual  credit  has  been  given  between  the 
insolvent  and  any  other  person,  or  where  there  are 
mutual  debts  between  the  insolvent  and  any  other  person, 
one  debt  or  demand  shall  be  set  off  against  the  other ; 
the  nature  of  the  transaction  out  of  which  the  credit  or 

(a)  80  L.  J.  Q.  B.  163. 
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the  debts  arose  is  immaterial.  But  the  aUenations  which 
come  within  the  8th  section,  although  being  voluntary 
on  the  part  of  the  insolvent  they  might  produce  a  debt 
instead  of  **  lien,"  if  insolvency  should  not  take  place, 
yet,  upon  the  insolvency  taking  place,  are  declared  to  be 
absolutely  void.  The  transactions  being  thus  avoided 
ab  initioy  no  debt  results  from  them  to  the  official 
assignee,  but  the  right  to  the  property  alienated  vests  in 
him ;  and — if  the  property  still  remains  in  the  hands  of 
the  alienee — upon  a  demand  and  refusal,  he  may  sue  for 
it  as  for  property  tortiously  withheld  ;  if  it  has  passed 
out  of  the  hands  of  the  alienee,  he  may  still  sue  for  its 
value.  To  such  a  claim,  founded  in  a  tortious  or  wrong- 
ful act,  the  87th  section,  which  gives  the  right  of  set  off 
only  against  debts  or  credits  which  arise  out  of  contracts, 
can  have  no  application. 

If  the  property  alienated  be  goods  or  chattels,  and  be 
still  in  the  hands  of  the  alienee,  I  see  no  reason  why  the 
official  assignee,  upon  demand  and  refusal,  should  not 
maintain  trover  for  a  conversion  after  the  sequestration, 
of  which  such  demand  and  refusal  would  be  evidence. 
In  any  case,  however,  the  counts  as  usually  framed 
under  the  8th  section  would  seem  to  be  sufficient.  If 
the  plaintiff,  however,  should  embaiTass  the  case  by  in- 
troducing a  count  for  goods  sold,  &c.,  thus,  as  it  were, 
affirming  the  transaction,  and  treating  his  claim  as  a 
debt,  by  so  doing  he  enables  the  plaintiff  to  plead  a  set 
off.  Constioiing  the  8th  section  as  I  do,  the  enactment 
is  in  my  mind  a  harsh  one,  but  it  is  merely  a  modifi- 
cation of  a  similiar  enactment  in  the  early  English 
statutes. 

Looking  at  the  evidence  in  view  of  these  conside- 
rations, I  am  of  opinion  that  the  first  three  counts  are 
conclusively  established.  There  was  a  sale  and  deliveiy 
of  goods  on  credit  to  the  defendants  by  Strachan  and 
Co.f  which  was  an  alienation  within  the  meaning  of  the 
section.  This  alienation  took  place  when  Strachan  and 
Co.  were  insolvent,  and  within  sixty  days  before  the 
sequestration  of  their  estate,  and  most  probably  also 
when  they  were  in  contemplation  of  sequestrating  their 
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estate  ;  and  it  clearly  had  the  eflfect  of  preferring  the         1868. 
defendants  as  creditors. 

To  the  case  thus  made  out  there  is  really  no  defence. 
A  set  off,  as  I  have  already  said,  is  not  pleaded  to  those 
counts,  nor — for  the  reasons  I  have  given — could  it  be 
pleaded.  And  although  I  think  the  verdict  on  the 
counts  for  goods  sold  and  delivered,  and  goods  bargained 
and  sold,  cannot  be  maintained,  I  cannot  see  how  the 
verdict  on  the  three  first  coimts  can  be  disturbed. 

There  is  a  point  arising  from  the  inconsistency  of  the 
counts  which,  if  taken  at  the  trial,  or  during  the  argu- 
ment, might  have  rendered  the  finding  on  the  three  first 
counts  useless. 

The  sum  of  £10  has  been  paid  into  Court  on  the 
counts  for  goods  sold  and. delivered.  This  sum  has  been 
taken  out  of  Court  by  the  plaintiff,  who  by  so  doing  has 
affirmed  the  transaction  jpro  tanto  as  a  sale ;  Smith  v. 
Ogg  (a).  If  the  plaintiffs'  claim  were  to  be  considered 
as  arising  out  of  one  transaction,  it  might  be  a  question 
whether  by  this  pailial  af&rmness  he  was  not  altogether 
estopped  from  falling  back  upon  the  other  counts.  This 
point,  however,  was  not  taken.  I,  therefore,  express  no 
opinion  on  it  (6). 

(a)  3  Sup.  Ct.  R.,  C.  L.  6. 

(6)  Sempill  v.  Loo  an. — This  case  was  veiy  similar  to  Sempill  v. 
Vindin.  In  this  case  the  verdict  was  found  for  the  plaintiff.  A  rule 
for  a  new  trial  having  been  obtained, 

Darley  and  Salomons  showed  cause  on  the  26th  March,  and  cited 
Itussell  y.  Bell  (a),  Smith  v.  Hodson  (&),  Macdougall  v.  Paterson  (c), 
Morris  v.  The  Bank  of  New  South  Wales  (rf),  Morris  v.  Flower  (e), 
Miller  v.  Miller  (/),  Scott  v.  Scott  (gr),  Oree7iaugh  v.  Parker  {h). 

Sir  fV,  Manningy  Q.  C. ,  and  Stephen^  in  support  of  the  rule,  referred 
to  the  decision  of  this  Court  in  Furlong  v.  Kennedy  (i),  Raphael  v.  Bank 
of  JEhngland  {k\  Evans  v.  Edmonds  (Q,  Jennings  v.  Jtoberts  (vi),  and  the 
sotes  to  Le  Neve  v.  Le  Neve  (n). 

Cur.  adv.  vulti 

Their  Honors  save  judgment  in  this  case  as  follows : — 

Stephen,  C.  J.     This  case,  in  all  its  leading  features,  is  the  same    September  26. 
as  that  of  Sempill  v.   Vindin  and  another ;  the   plaintiff  being  the 
official  assignee  of  the  same  Strachan  and  Company's  insolvent  estate, 
seeking  to  defeat  the  transactions  hereinafter  mentioned,  as  aliena- 
tions voidable  under  the  Insolvent  Act     And  the  defendant  is,  as  in 


(o)  1  Dowl.  N.  8.  107. 

(c)  11  C.  B.  773. 

(c)  2  Sup.  Gt.  R.,  C.  L.  205. 

(g)  S3  L.  J.  P.  A  M.  2. 

({)  8th  May,  1868. 

(0  13  C.  B.  777. 


(6)  4T.  R  211. 
(d)  1  Sup.  Ct.  R,  C.  L.  71. 
(/)  31  L.  J.  P.  &  M.  76. 
(h)  4  L.  T.  N.  8.  473. 
(fc)  17  C.  B.  174. 


(m)  24  L.  J.  Q.  B.  102. 
(n)  2  Tudors'  L.  C.  36. 
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1868.  ^^^^  ^^^^>  ^  M&itland  trader,  who,  being  a  creditor  of  the  insolventSy 

! purchased  goods  at  the  store  to  a  large  amount  in  the  same  month  of 

Semfill        January,  with  the  intention  of  setting  off  the  price  against  bis  claim. 
T.  The  difference  in  the  two  cases  is,  that  the  present  is  complicated  by 

LoOAK.  questions  arising  out  of  the  transfer  of  some  rum,  or  of  a  promiasoir 
note  given  on  its  sale,  and  by  additional  pleas— the  nature  of  which 
wiU  be  stated  presently.  On  the  merits,  also,  the  facts  differ ;  the 
evidence  of  knowledge  or  notice,  in  this  case,  being  considerably  more 
than  in  the  other — notwithstanding  which,  the  jury  found  for  the 
defendant.  It  must  be  added,  that  they  did  this  on  all  the  issues; 
although  on  some,  as  I  poiuted  out  at  the  time,  the  plaintiff  was  clearly 
entitled  to  a  verdict. 

The  declaration  was  as  in  VilidiiVa  case  ;  but  the  special  conots  in- 
cluded a  promissory  note,  which,  with  the  goods  mentioned  was 
alleged  to  have  been  alienated.  To  this  decTuration  no  less  than 
fifteen  pleas  were  filed  ;  in  one  of  which  the  said  note  in  relied  on  as  a 
payment,  under  sections  1  and  2  of  the  Insolvency  Amendment  Act  of 
1861 — and,  in  another,  the  matter  of  the  set-off  is  alleged  to  have  been 
adjudicated  upon,  in  pursuance  of  the  statute,  b}*  the  Chief  Commis- 
sioner in  Insolvency.  In  other  respects,  the  pleadings  are  the  same 
as  in  Scmpill  v.  Vindin. 

The  evidence  as  to  Messi's.  StrachwiCs  embarrassments,  and  the 
rumours  in  Maitland  respecting  these,  together  with  their  proceedings 
in  Sydney,  and  coui-se  of  dealing  with  the  defendant,  was  the  same  as 
in  that  case.  But,  in  the  present,  thera  were  direct  communications 
between  the  parties,  some  months  befoi-e  the  January  in  question,  as 
to  the  difficulties  of  the  firm  ;  and  the  defendant,  although  assured 
that  the  insolvents  would  eventually  be  able  to  retrieve,  was  made 
aware  of  their  large  indebtedness.  This  assurance,  up  to  the  9th  or 
10th  January,  1867,  certainly  would  seem  to  have  been  relied  on  ;  for, 
in  the  pi-evious  three  months,  they  wei'e  trusted  by  the  defendant  with 
goods  to  the  amount  of  £1300,  and  upwaixJs — and,  on  the  9th  January, 
they  purchased  £123  worth  more.  The  defendant  also  lent  the  in- 
solvents assistance,  towards  the  end  of  the  year,  b}'  accommodation 
bills,  to  the  amount  of  £942.  As  security  on  that  account,  he  held 
some  land,  the  value  of  which,  however,  did  not  appear.  Against 
these  several  sums,  there  were  purchased  from  the  insolvents,  in 
November  and  December,  to  the  amount  of  £282  ;  and  between  the  1st 
and  16th  January,  £134,  or  thereabouts.  On  the  18th  Januar}',  how- 
ever, the  difficulties  of  Sirachan  and  Co.  having  attained  their  climax, 
and  both  parties  having  proceeded  to  Sydney  (where  one  had  been 
some  days,)  it  seems  that  some  infoi-mation  must  have  reached  the  de- 
fendant, inducing  him  to  suspect  insolvency.  For,  on  that  day, 
according  to  one  of  the  shopmen,  he  came  to  the  stores  of  the  firm 
inquiring  for  goods — anything,  apparently,  that  would  "run  into 
money  *'  as  he  said  ;  asking  if  Vindin  and  others  had  not  already  been 
theie  ;  and  ending  by  purchasing  largely  of  candles,  ro^ws,  spades, 
sardint'S,  soda,  medicines,  confectionery,  and  other  miscellaneous 
articles,  to  the  amount  of  £693.  The  prices  of  many  things  were  not 
mentioned,  the  defendant  saying  that  he  could  arrange  that  matter 
with  Patcrson  on  his  return.  The  same  witness  stated  that  at  this 
time,  and  for  weeks  ])reviously,  both  in  Sydney  and  Maitland,  he  had 
heard  rumours  as  to  his  employers'  enibarra.ssments,  and  that  the  de- 
fendant observed,  on  the  day  in  question,  that  he  had  supplied  thefinn 
when  no  other  house  would.  After  the  18th,  the  defcntiant  came  again 
daily  till  the  26th,  buying  goods,  during  that  period,  to  the  amount  of 
about  £267  more.  These  sales  in  January,  but  more  particularly  those 
of  the  18th  and  snbse<juently,  with  the  transaction  next  mentioned, 
are  the  alienations  charged  ;  they  having  the  effect  of  preferring  the 
defendant,  and  being  severally  within  sixty  days  preceding  the 
sequestration,  as  well  as  having  been  effected  when  Strachan  and  Co* 
were  insolvent. 

The  transfer  of  the  promissory  note,  or  of  the  rum  paid  for  by  it 
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waa  on  the  10th  Jauuary.  This  transaction  was  between  the  parties 
themselves,  and  was  thus  explained  by  Mr.  Pateraoii  at  the  trial.  The 
insolvents  hold  cei-tificates  ot  ten  hogsheads,  which  he  delivered  to  the 
defendant  either  as  on  a  sale,  or  for  sale' by  the  latter  to  a  tiiird  party  ; 
bnt,  in  the  latter  event,  the  promissory  note  which  should  be  taken 
for  the  price  (a  ])eriod  of  credit  being  then  agi*eed  upon)  was  to  l>e 
kept  by  the  defendant  for  his  own  use.  The  defendant  accordingly 
sold  the  rum,  and  received  and  appropriated  the  note,  which  the  pur- 
chaser gave  in  payment.  The  witness  said  that  he  considered  the 
transaction  a  sale  ;  but  he  was  under  the  impression,  until  recently, 
that  the  instrument  had  been  given  to  himself,  and  afterwards  handed 
over  by  him  to  the  defendant.  This  mistake,  it  may  be  inferred,  led 
the  assignee  to  claim  the  promissory  note  as  an  alienation — whereas,  on 
this  state  of  thingH,  the  alienation  was  of  the  goods  for  which  the  de- 
fendant received  that  note.  The  difference,  however,  though  it  induced 
some  perplexity  on  the  pleadings,  was  practically  unimportant ;  for 
there  could  no  more  be  a  valid  transfer  ot  the  one  than  of  the  other. 
But  the  defendant  availed  himself  of  the  mistake,  as  we  have  seen, 
by  pleading  as  to  the  note  that  it  was  a  payrnenty  protected  by  the 
recent  Insolvency  Amendment  Act. 

This  instrument,  however,  never  was  the  property  of  Strachan  and 
Co,  It  was  received  by  the  defendant,  from  another  person,  on  account 
of  goods  previously  sold  to  the  defendant ;  and,  consequently,  it  could 
not  )x>ssibly  have  been  a  payment  by  them.  But  if,  on  the  contrary, 
the  note  had  been  in  fact  transferred  by  the  insolvents,  the  cases  of 
Morris  v.  Flower  (a).  Levy  v.  Smith  (ft),  and  Se^npill  v.  Logan  (c),  are 
authorities  for  holding  that  the  transfer  would  be  an  alienation,  equally 
with  goods — and  so,  not  a  ** payment"  protected  by  the  new  statute. 
But  the  insolvents'  transfer  was  of  the  rum,  and  therefore  clearly  an 
alienation  of  goods,  embraced  by  the  8th  section.  It  was  in  every 
sense  voluntary  ;  it  had  the  effect  of  preferring  the  defendant,  and, 
moreover,  it  was  intended  to  prefer  him.  How,  then,  since  the  de- 
livery was  within  the  sixty  days,  could  this  be  any  other  than  an 
alienation  in  direct  violation  of  the  enactment  ? 

Snch  a  transaction  as  was  shown  by  Mr.  Justice  Faticett  in  Humphery 
V.  M'Mullen  (d),  would  have  been  equally  voidable  in  England,  by  the 
2  Vic,  c.  110,  s.  59,  a  provision  which  continued  in  force  up  to  the  25 
Vic,  c.  133.  And  although,  by  the  3  Vic,  c.  29,  as  also  by  tne  IS  Vic, 
c.  106,  section  133,  all  dealings  with  a  trader  are  protected,  unless  the 
party  had  notice  of  some  act  of  bankruptcy  committed  by  him, — 
every  payment  whatever,  by  way  of  fraudulent  (that  is  to  say,  volun- 
tary) preference  is  still,  as  it  always  was,  excluded.  The  question  of 
"voluntary"  preference  would  be  of  less  easy  application,  with 
respect  to  the  other  purchases  in  January.  But  I  need  hardly  repeat, 
after  all  that  has  bet'U  said  and  decided  on  this  point,  that  fraud,  or 
the  intent  to  prefer  (which  is  equivalent  to  fraud  in  the  legal  sense) 
is  not  a  nece8.<ary  ingredient,  in  transfers  of  goods  to  creditors  having 
the  effect  of  a  preference.  When  the  Colonial  Legislature  meant  to 
provide  against  fraudulent  preferences,  or  preferences  in  their  particular 
circumstances  unjust,  the  distinction  is  marked  in  the  statute.  See 
the  7  Vic,  No,  19,  section  18.  So,  in  the  Amendment  Act  of  1861, 
the  word  voluntary  is  introduced,  for  the  tirst  time,  with  the  same 
object. 

It  has  been  already  mentioned,  that,  to  tlie  count  for  goods  sold  the 
defendant  pleaded  not  mcR^ly  a  set-off,  but  also  a  plea  asserting  that  it 
had  been  adjudicated  upon,  as  provided  by  the  37th  section.  But  the 
evidence  completfly  disproved  this  allegation.  It  appeared  that,  in 
order  thereby  to  get  the  benefit  of  these  sales,  if  possible,  the  defen- 
dant proved  against  the  estate  a  balance  only — deducting  the  amount  of 
his  purchases.  The  Chief  Commissioner,  it  was  sworn,  refused  to 
decide  the  question  of  set-off,  it  being  objected  to  by  reason  of  the 
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alienation  and  preference.  But,  as  the  defendant  would  not  enLu^ge 
his  proof,  by  striking  out  the  credit  thus  given,  it  necessarily  remained 
at  the  diminished  sum.  The  jyury,  nevertheless,  found  the  issue  on  this 
question  of  adjudication,  as  they  did  also  on  the  plea  of  payment,  and 
every  other  issue,  for  the  defendant. 

My  charge  to  the  jury  was,  in  substance,  the  same  as  that  delivered 
in  Seinpill  v.  Vindin,  and  I  have  nothing  to  add  respecting  it,  or  to  the 
opinions  expressed  in  the  judgment  in  that  case.  In  accordance  with 
those  opinions,  my  conclusion  is  that  there  must  be  a  new  trial,  on  the 
gi'ound  that  the  verdict  here  was  equally  against  the  evidence,  aud 
Against  law.  In  the  first  place,  for  the  reasons  given  in  that  judgment, 
I  hold  that  all  the  transactions  sought  by  the  defendant  to  be  protected 
as  sales,  simply — the  same  having  been  within  the  prohibited  period  of 
sixty  days,  and  to  a  creditor  in  reduction  of  his  debt — were  alienatUmt 
Invalidated  by  section  8  of  our  Insolvent  Act.  Whether  t^rachan  and 
Co.  were  then  insolvent  or  not,  is  (as  I  conceive  that  I  have  shown) 
immaterial  for  this  purpose.  But  the  fact  of  their  having  then  been 
insolvent,  it  is  plain,  cannot  make  the  transfers  less  impeachable,  as 
such  alienations.  And,  if  one  could  entertain  a  doubt,  in  respect  of 
the  other  sales  in  January,  1  am  unable  to  comprehend  how  the  sale, 
or  delivery  for  sale,  of  the  rum  certificates  on  the  10th,  can  be  other- 
wise regarded. 

Secondly,  it  clearly  appears  to  me  that,  if  all  these  transfers  of 
goods  be  dealt  with  as  sales  only,  cognisable  by  the  37th  section,  the 
evidence  largely  preponderated — was  indeed  almost  decisive — ^in  favour 
of  the  conclusion  that  this  defendant  had  notice,  in  the  sense  explained 
by  me,  of  his  debtors'  insolvency ;  and  so,  that  the  supposed  right  of 
set-off  was  destroyed.  Thirdly,  the  verdict  on  the  issue  of  payment, 
(raised  only  because  of  the  mistaken  supposition  as  to  the  promissory 
note)  is  manifestly  wrong  for  two  reasons.  No  such  note,  as  I  have 
already  explained,  was  ever  delivered  to  Logan  by  the  insolvents  ;  but^ 
if  it  had  been,  the  delivery  could  not  operate  as  a  payment.  Lastly, 
the  verdict  is  equally  more  wrong  on  the  adjudication  point.  Bat  of 
this  enough  has  been  said  in  its  place.  It  must  be  acknowledged,  that 
so  much  complication  existed  on  the  pleadings,  as  to  excuse  mistakes 
on  portions  of  them.  The  verdict  is  open  to  the  graver  objection, 
however,  that  it  is  opposed  to  the  facts  throughout,  and  in  direct  con- 
flict with  enactments,  which,  while  in  force,  whatever  their  policy,  it 
is  the  duty  of  Courts  and  juries  alike  to  uphold. 

Haroravb,  J.  On  the  application  for  the  rule  nisi  in  this  case,  as 
his  Honor  the  Chief  Justice,  who  tried  the  case,  expressed  his  strong 
dissatisfaction  with  the  verdicts  for  the  defendant,  the-  rule  nm  was 
granted  almost  as  of  course  upon  the  grounds : — 

(1).  That  the  verdict  was  against  the  weight  of  evidence  ;  and  (2) 
that  it  was  against  the  ruling  of  the  Judge.  To  sup^iort  this  rule,  the 
Court  must  be  satisfied  that  the  verdict  was  demonstrably  wrong. 

It  appears  that  at  the  trial  the  plaintiff  only  called  four  witnesses  to 
establish  his  cause  of  action  against  the  defendant,  and  to  set  aside  as 
fraudulent  aud  void  all  the  defendant's  purchases  fi-om  StrachoM  <mi 
Co,  in  January,  1867. 

It  is  unnecessary  for  me  to  consider  the  present  pleadings,  further 
than  to  state  that  they  seem  to  be  substantially  the  same  as  in  SempUl 
V.  Vindin  before  the  Court  in  yesterday's  judgment ;  except,  indeed  to 
observe  that,  as  the  plain  tifl'  is  now  seeking  to  set  aside  the  verdict  in 
favour  of  the  defendant,  we  must  apply  the  usual  i-ule  that  the  plaintiff 
had  the  onus  probandi  upon  him  of  satisfying  the  jury  by  reasonable 
evidence  that  the  purchases  by  Mr.  Logan  impeached  by  his  action  were 
fraudulent  and  void  under  one  or  other  of  the  8th  or  37th  sections  .of 
the  Insolvency  Act. 

It  is  also  unnecessary  for  me  to  allude  in  detail  to  the  several  issues 
at  the  trial,  nor  to  the  charge  to  the  jury,  except  to  ret)eat,  as  to  the 
latter,  that  I  most  fully  concur  in  the  first  branch  of  his  Honor's  charge 
establishing  the  privna  facie  validity  of  all  business  transactions  \j 
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way  of  bargain  and  sale,  as  between  mercantile  firms  dealing  as  be- 
tween  each  other  upon  the  mutual  credit  system,  provided  such  bar- 
gains and  sales  are  conducted  in  the  usual  and  ordinary  mode  as  be- 
tween such  firms.  On  the  second  branch  of  his  Honor's  charge,  I  have 
ntated  in  my  judgment  in  Sempill  v.  Vindin  the  authorities  and  reason- 
.  ing  which  have  convinced  me  that  his  Honor  laid  down  the  law  as  to 
"notice  **  far  too  broadly. 

As  the  jury,  however,  in  the  present  case,  found  for  the  defendant 
on  all  the  issues,  I  assume  that  they  thought  defendant's  conduct  was 
unimpeachable  on  any  of  the  grounds  taken,  i.«.,  that  the  transactions 
impeached  were,  in  fact,  ordinary  and  bona^fidetTtumBiCiioiis  as  between 
the  two  trading  firms ;  and  that  the  defendants  had  neither  actual 
notice  or  knowledge,  nor  any  belief  nor  suspicion  as  to  the  pending 
insolvency  of  Stratum  and  Co, 

I  will  now  proceed  to  show  that,  both  upon  the  evidence  and  the 
law  applicable  to  new  trial  motions,  it  is  quite  iifipossible  for  this 
Court  to  set  aside  the  present  yerdict. 

The  plaintiff's  witnesses  were  only  four,  viz.,  Mr.  Paterson^  one  of 
the  late  firm,  Isaacs  aiid  MeiizUs,  the  two  salesmen  in  Strachan  and 
Co.* 8  general  warehouse  at  Maitland,  and  the  plaintiff's  own  attorney. 

His  Honor  cited  Mr.  Paterson's  evidence,  and  continued — It  is  quite 
plain  that  none  of  this  evidence  can  be  considered  as  fixing  or  tending 
to  fix  the  defendant  with  the  slightest  liability  to  refund  the  goods 
thus  obtained  by  him  in  due  and  usual  course  of  business.  The  testi- 
mony of  Mr.  Paterson,  from  the  beginning  to  the  end,  is  altogether  in 
favour  of  the  defendant,  and  against  the  plaintiff. 

The  2nd  witness  {Ittaaat)  deposed  to  the  actual  transactions  and 
purchases  now  impeached.  He  assumes  to  .state  the  exact  words  used 
by  the  defendant  during  the  purchases  above  a  year  before,  and  espe- 
cially to  the  words — **That  he  {Logan)  must  look  out  for  himself;" 
but  as  the  witness  only  deposes  to  his  belief  that  defendant  used  these 
words,  and  as  the  conversation  was  twelve  months  at  least  before  the 
trial  in  February  last ;  and  as  such  conversation,  from  its  nature,  is 
necessarily  very  desultory,  I  think  that  the  jury  were  perfectly  justi- 
fied in  refusing  to  overturn  all  these  purchases  ujion  such  vague  and 
alight  evidence ;  the  more  especially  as  Isxwjc's  evidence  would  seem 
upon  the  whole  to  have  been  very  flippant  and  vague,  and  he  probably 
displayed  in  the  witness-box  some  bias  or  animus  against  the  defen- 
dant. At  all  events,  the  value  of  Isaacs"  testimony  was  essentially  a 
matter  for  the  consideration  of  the  jury  alone  ;  and  if  they  choee  to 
disbelieve  Isaacs  as  to  these  casual  expressions  and  long  past  words  of 
the  defendant,  or  to  consider  them,  if  true,  as  altogether  insufficient  to 
overturn  purchases  and  transactions  otherwise  quite  regular — this 
Court  can  never  interfere  with  their  verdict.  The  rest  of  Isaacs's 
evidence  seems  to  me  to  be  rather  confirmatory  than  otherwise  of  the 
evidence  of  Mr.  Paterson  as  to  the  purchases  in  January  being  in  no 
respect  different  from  the  usual  mutual  transactions  for  many  months 
previously  between  detendant  and  the  firm  of  Strachan  and  Co.  As  to 
this  part  of  the  plaintiff's  evidence,  I  will  only  further  repeat  the 
observations  I  made  in  Humphrey  v.  Roberts,  before  this  Court  in 
1867  (a),  as  to  the  jury  having  rejected  the  testimony  of  a  single 
witness : — "The  jury  had  this  witness  and  his  whole  demeanour  before 
them  when  thus  giving  evidence  on  behalf  of  his  employers.  Atid  it 
is  not  at  all  unlikely  that  the  jury  preferred  relying,  as  I  do,  upon  the 
uncontradicted  facts  and  circumstances  deposed  to  by  witnesses  of  un- 
impeachable character,  and  called  by  the  plaintiff  himself."  On  that 
occasion,  Mr.  Justice  Fattcelt  concurred  with  me  in  not  disturbing  the 
verdict  on  the  geneml  rule  I  will  hereafter  mention. 

The  evidence  of  the  plaintiff'*s  third  witness  {Menzies)  seems  to  me 
worthless  for  the  plaintiff. 

Lastly,  we  have  the  plaintiff's  attorney  put  into  the  box  to  prove  that 
on  defendant's  examination  in  the  Insolvency  Court,  as  to  the  balancing 

(a)  6  8wp.  Ct.  R,C.  L.  231. 
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of  Ilia  claim  against  the  insolvent  estate,  he  gave  Strachan  (sad  Co. 
credit  by  way  of  set-off  for  all  the  goods  and  amounts  now  inqnestion; 
and  that  tho  Chief  Commissioner  of  Insolvency  admitted  the  defend- 
ant's proof  at  the  reduced  amount,  the  defendant  refusing  to  strikeout 
the  set-offs.  How  this  circumstance  supports  the  plaintiff^s  case  1  am 
utterly  unable  to  understand ;  for  although  I  do  not  think  that  the 
adjudication  nf  the  Chief  Commissioner  is  any  bar  to  the  present 
action  as  to  these  amounts,  it  surely  proves  in  favour  of  the  defemiant 
that  he  has  always,  openly  and  consistently,  adhered  to  his  present 
contention. 

The  result,  therefora,  of  the  whole  of  the  plaintiff's  evidence  upon 
uiy  mind  is  that  I  concur,  without  unhesitatiou  in  the  verdict  of  the 
jury. 

1  think  it  right  to  add  that  it  is  of  great  impoilance  that  this  Court 
should  maintain  the  validity  of  all  business  transactions  of  the  present 
nature,  where  the  parties  are  acting  boiiajide  iu  the  usual  course ;  and 
that  it  would  be  most  dangerous  to  0}>eu  the  door  to  impeach  such 
transactions,  especially  where  such  witnesses  ma  Mr.  PtUerson  testify  to 
their  regirlarity,  and  where  no  evidence  can  be  brought  into  Court 
against  their  regularity  except  the  convenient  and  vague  assertion  of 
words  used  above  a  year  before  the  trial,  and  perhaps  by  a  spiteful 
servant  in  a  wai'ehouse,  even  though  these  words  may  be  most 
elaborately  commented  upon,  and  expanded  to  an  infinite  degree  by  the 
insinuations  of  learned  counsel.  With  regard  to  the  rum  ana  the 
promi&sory  note,  it  is  plnin  that  no  promissory  note  was  given  for 
the  rum  ;  and  upon  the  evidence  it  is  clear  that  the  jur>'  considered 
this  transaction  also  as  a  bona  fidA  sale,  and  not  open  to  suspicion  or 
mala,  fides. 

With  regard  to  the  second  most  im^tortant  question  for  our  cousiden- 
tion,  viz.,  the  right  of  this  Court  to  set  aside  the  verdict  of  a  jury  as 
against  evidence  or  the  weight  of  evidence,  it  is  enough  to  refer  to  the 
following  cases,  which  do  not  appear  to  have  been  attempted  to  be 
answered  by  Sir  William  Manniiig  or  Mr.  Stephen  on  behalf  of  Mi. 
Sempill ;  but  which  crises  1  shall  most  certainly  always  mtuutain  in 
full  force  as  most  essential  to'  the  administration  of  Justice. 

The  cases  to  which  I  allude  are  :  Belcher  v.  PriUie  (a),  in  1884, 
a  case  of  fraudulent  preference,  in  which  the  rule  fur  a  new 
trial  was  discharged  on  ground  of  its  not  beins^  against  evidence. 
TiJidalj  C.  J.,  supi>oiled  by  his  three  eminent  colleagues  (p.  414),  anim- 
adverted most  strongly  against  disturbing  verdicts  like  the  present, 
and  adding  this  valuable  guiding  rule  for  all  Courts  :  "The  propositicm 
is  not  what  we  may  nowthiiik  as  to  the  insolvency,  the  insolvency  Lav- 
ing in  fact  taken  place  ;  but  we  must  consider  the  relation  of  parties 
at  the  time  stated,  and  precisely  as  if  the  insolvency  had  not  in  fact 
taken  place,  weighing  all  the  circumstances  us  they  here  are  proved  to 
have  existed  ;  but  wholly  rejecting  all  the  subsequent  facts  wliich  bad 
not  then  taken  place,  and  wit!)  which  the  defendant  had  nothing  what- 
ever to  do  and  could  not  be  cognizant  of." 

The  only  other  two  cases  I  shall  refer  to  are  the  cases  cited  by  Mr. 
Darley,  viz..  Miller  v.  Hicks,  before  the  .Tudge  Ordinary  (6),  who, 
founding  his  judgment  on  /.oni  Minisfield'a  judgment  in  BrigkL  v. 
Bijnon  (f),  refused  a  new  trial  ;  and  the  case  of  Scott  v.  ScoU  (rf),  in 
wiiic^  the  Judge  says:  "New  trials  are  in  themselves  an  enonnons 
evil.  Nothing  is  so  desti-uctive  of  efficiency  in  the  administration  of 
justice  as  uncertainty  ;  and  no  grievance!  is  more  sorely  felt  by  suitow 
than  the  course  which  snatches  success  away  ut  the  moment  of  its 
accomplishment,  and  sets  all  abroad  and  in  doubt  again  after  one  com- 
plete hearing  and  decision.  Nothing  shakes  so  much  that  confidence 
in  the  law  which  it  is  the  first  duty  of  all  trilmnals  to  uphold."  A 
new  trial  was,  for  the  same  reason,  refused  in  EllyoU  v.  EllyoU  (c). 


(a)  10  Bing.  408. 

(c)  1  Burr.  3M ;  S.  C.  2  Kenyon's  notcH  53. 

(e)  10  Jur.  N.  8.  10.35. 


(ft)  31  L.  J.  P.  A  M.  7S. 
(fO  S3  L.  J  P.  &  M.  1. 
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So,  in  this  colony,  the  rule  as  laid  down  in  Fisher  v.  Kemp  {a\  has 
been  for  fifteen  years  past  the  assumed  guide  of  this  Court  in  new 
trial  motions,  on  the  ground  that  the  venlict  is  against  evidence,  viz. : — 
That  the  Court  must  be  satisfied  that  the  verdict  is  demonstrably 
wrong  (6),  followed  by  Mr.  Justice  Faucett  and  myself,  Uuiivphrey  v. 
Roberts  (c).  For  the  reasons  thus  given,  I  am  of  opinion  that  on  the 
evidence  this  verdict  is  demonstrably  right ;  and,  consequently,  that 
the  rule  nisi  ought  to  be  discharged  with  costs. 

Faucett,  J.  In  this  case  the  plaintiff,  as  official  assignee,  sues  the 
defendant  for  the  value  of  certain  goods  obtained  from  Sirachan  and 
Co.,  who  are  insolvents,  before  their  insolvency.  The  pleadings  are 
the  same  as  in  the  case  of  Se^npUl  v.  Viiidiny  with  the  exception  that 
there  is  also  a  plea  as  to  a  promissory  note  claimed  in  the  declaration, 
to  the  effect  that  it  was  delivered  as  a  payment ;  and  a  further  plea 
of  an  adjudication  by  the  Commissioner  under  the  37th  section  of  the 
Insolvent  Act,  and  that  a  balance  appeared  in  favour  of  the  defendant, 
and  that  the  defendimt  proved  for  such  balance. 

The  jury  returned  a  general  verdict  for  the  defendant ;  and  it  is  now 
objected  that  the  verdict  is  against  the  evidence,  and  the  weight  of 
the  evidence. 

The  sequestration  of  the  estate  of  Stracfian  and  Co,  took  place  on 
the  27th  of  February,  1867.  The  goods  in  question  were  nearly  all,  if 
not  ail,  obtained  during  the  montn  of  January  and  the  early  part  of 
February,  and  consequently  within  sixty  days  before  the  sequestration. 
At  that  time,  also,  it  is  quite  clear  upon  the  evidence  that  Sirachan  and 
Co.  were  hopelessly  insolvent.  Before  the  period  in  question,  the  de- 
fendant and  Stratum  and  Co.  had  been  in  the  habit  of  dealing  with 
one  another  on  the  tenus  of  mutual  credit ;  and,  at  the  time  the  de- 
fendant obtained  the  goods,  Stratum  and  Co.  were  indebted  to  him  in 
an  amount  considerably  exceeding  the  value  of  the  goods  obtained. 
No  cash  was  paid  by  the  defendant  for  the  goods. 

Considering  the  construction  that  in  the  case  of  SempUl  v.  Vvndin 
I  felt  compelled  to  put  upon  the  8th  and  37th  sections  of  the  Act,  I  can 
have  little  doubt  as  to  the  course  that  ought  to  be  pursued  in  this  case. 

Assuming  that  the  goods  were  purchased  by  the  defendant  in  the 
usual  course  of  business — which  is  the  most  favourable  way  of  putting 
the  case  for  the  defendant — as  no  cash  was  paid,  the  transaction 
clearly  had  the  effect  of  preferring  him  as  a  creditor.  There  was  thus, 
according  to  the  decision  in  SempUl  v.  Vindin,  an  alienation  within  the 
meaning  of  the  8th  section.  On  this  part  of  the  case,  it  appears  to  me 
that  the  evidence  leaves  no  doubt ;  and  I  am  accordingly  of  opinion 
that  the  verdict  on  the  first  three  counts  is  against  the  evidence. 

Assuming,  however,  that  the  plaintiff  waived  the  tort,  and  adopted 
the  transaction  as  a  sale — which  I  am  far  from  saying  was  the  fact — it 
is  the'n  to  be  considered  whether  the  verdict  on  the  counts  for  goods 
sold  and  delivered,  and  for  goods  bargained  and  sold,  can  be  sustained. 
Now,  as  to  these  counts,  there  was  a  pica  of  set-off,  to  which  there 
was  a  replication  that  the  defendant,  at  the  time  of  the  sale,  had  notice 
of  the  insolvency.  The  amount  of  the  set-off  being  admitted,  or  estab- 
lished by  the  evidence,  the  vei'dicts  on  these  counts  will  really  depend 
on  the  question  whether  he  had  such  notice  or  not. 

On  this  point,  when  I  consider  the  manner  i]i  which  the  defendant 
got  the  goods,  and  the  conversations  which  he  had  with  the  salesman 
about  the  position  of  the  insolvents'  affairs,  and  about  other  persons 
getting  goods — conversations  which  remain  entirely  uncontradicted — I 
think  that  it  is  quite  impossible  to  avoid  coming  to  the  conclusion,  that 
the  defendant  had  received  information  which  led  him  to  believe — and 
that  he  did  in  fact  believe — ihoXStra^ianandCo.,  who  were  at  the  time 
in  Sydney  trying  to  make  an  arrangement  with  their  creditors,  were 


1868. 


Sempill 

V. 

Logan. 


(o)  8np.  (X  Prac  160.  (l»)  Chiay'a  Practice,  p.  15. 

(c)  6  Sup.  Ct  R.,  C.  L.  214. 
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insolvent ;  and^  further,  that  the  defendant  got  the  goods  with  the  in- 
tention of  securing  or  paying  the  debt  due  to  him.  I  therefore  think 
the  evidence  clearly  shows,  that  the  defendant  had  notice  of  the 
insolvency  ;  and  1  am  consequently  of  opinion  that  the  finding  of  the 
jury  is  wrong  as  to  this  part  of  the  case  also. 

Lastly,  the  ad  indication  by  the  Commissioner,  if  proved,  woald, 
eveu  though  erroneous,  have  been  a  complete  answer,  so  long  as  it 
remained  unreversed.  But  the  only  evidence  on  this  point  negatives 
the  fact  of  its  being  so  proved.  On  this  point,  therefore,  I  am  also  of 
opinion  that  the  verdict  is  wrong. 

I  do  not  think  it  necessary  to  draw  any  distinction  between  the  trans- 
action in  reference  to  the  rum  and  the  other  transactions,  nor  do  I 
think  that  the  claim  for  the  promissory  note  ought  to  be  treated 
differently  from  the  other  claims.  The  delivery  of  the  rum,  or  of  the 
certificates  representing  it,  was,  I  think,  an  alienation  within  the  mean- 
ing of  the  enactment.  And  if  the  note  had  been  delivered  to  the 
defendant  by  the  inKolvents,  such  delivery  could  not  be  protected  as  a 
payment,  as  decided  on  demurrer  to  the  plea  in  this  very  case ;  SempUl 
V.  Logan  {a).  If,  on  the  other  hand,  the  note  had  been  obtained  from 
the  persons  to  whom  it  was  sold  by  the  defendant,  this  did  not  prevent 
the  delivery  of  the  mm  from  being  an  alienation,  as  the  alienation  wa.^ 
complete  before  the  note  was  obtained  by  the  defendant 

I  am  of  opinion,  therefore,  that  the  verdict  ought  to  be  set  aside,  and 
a  new  trial  granted. 

In  giving  judgment  in  the  case  of  Sempill  v.  Vinditi,  I  mentioned 
that  the  8th  section  of  our  Act  was  a  modification  of  the  early  English 
enactments  on  the  same  subject.  On  this  subject,  and  in  confirmation 
of  the  view  I  then  expressed,  his  Honor  cited  some  observations  of 
Lord  Westbury,  in  delivering  the  judgment  of  the  Privy  Council  in 
Nunes  v.  CarUr  (6). 


(a)  7  Sap.  Gt.  R.,  G.  L.  80. 


(b)  L.  R.  1  P.  C.  App.  a  848. 
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Treeve  against  Glass. 

WORK  and  labour.     Plea,  never  indebted  and  pay-   By  a  contract 
.        T  xu  in  writing  thfr 

ment.     Issue  thereon.  plaintiff 

At  the  trial  before  Stephen,  C.  J.,  at  the  May  sittings,  promised  to 

it  appeared  that  the  plaintiff  was  a  person  experienced  cattle  to  the 

in  driving  cattle  overland,  and  that  he  entered  into  a  ^^^®'^?°" 

contract  with  the  defendant,  who  was  a  squatter,  to  dant,  at  Fort 

drive  a  herd  of  2500  cattle  from  a  station   on   the  fhere^a^u^e^r 

Clarence  River.     The  contract,  which  was  in  writing,  the  same  to  th& 

was   that   the  plaintiff  should   be   on  the  station  at  ^is  agent  in 

Clarence  River  and  take  delivery  of  a  herd  of  cattle,  and  charge  of  the 

111-11  •  1  1        1     I.         \     €c         1  y  '         ^^^  station. 

should  take  the  said  herd  of  cattle     to  the  cattle  station  Fort  Bourke  i» 
of  the  defendant,  at  Fort  Bourke,  and  there  deliver  the  *  ^^"Ls^iP;  ^ 

'  ^  '    ,  ^      not  a  district. 

same  to  the  defendant,  or  his  agent  in  charge  of  the  said  The  defendant 
station.'*     Fort  Bourke  is  a  township  not  a  district,  and  Jj^station  the 
is  within  the  district  of  Warrigo.     The  district  in  which  Fort  Bourke 
the  defendant's  station  reall}*^  was,  is  called  the  Albert  it  was  ninety 

district.     The  defendant  always  called  his  station  "  the  "files  beyond 

.  .  Fort  Bourke. 

Fort  Bourke  station."     But  it  was  ninety  miles  beyond  The  plaintiff 

Fort  Bourke,  where  the  plaintiff  supposed  it  to  be.    The  f/j' f^f  ^^TrT 
plaintiff  did  not  know  in  fact  where  the  defendant's  the  defendant'* 
station  was,  or  its  name  (which  was  Winbar),  until  he  ^ntil  he  waa 
was  met  before  reaching  Fort  Bourke  by  the  defendant's  met  before 
overseer.    In  consequence  of  what  that  person  told  him,  Bourke  by  tha 
the  plaintiff  made  new  contracts  with  his  men  and  nro-  defendant's 

^  ^  ^  -^       .    overseer.     In 

ceeded  to  the  station,  and  there  delivered  the  cattle,  consequence  of 
passing  by  and  beyond  Fort  Bourke.    He  was  seventeen  ^n^told'him*^ 
days  going  from  Fort  Bourke  to  Winbar,  and  employed  he  proceeded 
twenty  men  to  drive  the  cattle.     The  defendant  paid  the  and  there  de-' 
plaintiff  the  contract  price,  but  refused  payment  or  com-  ^^^^  *^®  , 
pensation  for  the  extra  driving.     The  learned  Judge  were  accepted 
directed  the  jury,  that  as  there  was  here  an  acceptance  ^^    The^' 
of  the  cattle,  and  a  benefit  derived  by  the  defendant  from  defendant 

naid  the 
plaintiff  the  contract  price,  but  refused  to  pay  anything  extra  for  the  oriving  of  the 
cattle  from  Fort  Bourke  to  the  station.     The  jury  having  found  that  the  station  was 
not  at  or  in  the  vicinity  of  Fort  Bourke,  Held  [Cheeke,  J.tdisaerUiente),  that  the  plaintiff 
entitled  to  recover  compensation  for  the  extra  driving. 
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September  2. 


the  additional  driving  and  the  deliverj'^of  them,  a  promise 
might  be  implied  for  the  payment,  unless  the  station  in 
question  was  within  the  written  contract,  which  de- 
pended on  a  question  of  fact,  i.e.,  whether  the  **  Winbar 
station,"  was  at  or  in  the  vicinity  of  Fort  Bourke.  The 
jury  found  for  the  plaintiff. 

The  defendant  having  obtained  a  rule  nisi  for  a  new 
trial,  or  to  enter  a  nonsuit, 

Darley  now  showed  cause  (a).  The  original  contract 
was  terminated  as  soon  as  the  plaintiff  was  within  that 
distance  from  Fort  Bourke  which  the  j  ur}'^  say  was  Fort 
Bourke.  There  was  no  station  in  the  vicinity  of  Fort 
Bourke,  and  no  one  to  take  delivery  of  the  cattle.  The 
plaintiff  hears  of  the  Winbar  station  at  eighty  miles 
distance.  He  takes  the  cattle  there,  and  the  overseer 
receives  them.'  He  therefore  has  done  work  for  which 
there  is  an  implied  agreement  by  the  defendant  to  pay. 
The  law  presumes  that  these  services  were  moved  by  a 
prior  request;  Paynter  v.  WiUiams  (6),  Barber  v. 
Brovm  (c).  Lamb  v.  Bunce  {d),  Broom's  Maxims  («), 
Ch.  Cont,  (/),  notes  to  Lampleigh  v.  Brathivait  {g). 

Davis  and  Saiomons  contra.  The  contract  clearly 
was  to  deliver  at  the  defendant's  station,  and  it  was 
the  plaintiff's  duty  or  business  to  inquire  where  it  was. 
The  fact  of  its  being  exactly  at  Fort  Bourke,  or  even  in 
its  vicinity,  does  not  affect  the  question.  It  cannot 
enlarge  the  plaintiff's  rights.  Where  there  is  an  express 
contract,  the  law  never  will  imply  one  ;  Grimman  v. 
Legge  (A),  Wldteliead  v.  Clifford  (t).  Xf  there  was 
deceit  in  representing  tlie  distance  as  being  less  than  it 
was  (or  the  like),  the  plaintiff 's  remedy  was  to  repudiate 
the  contract,  and  sue  for  such  deceit ;  Lovelock  v. 
King  (fe),  Selway  v.  Fogg  (Z).  In  that  case  A.  engaged 
to  carry  away  certain  rubbish  for  5.,  at  a  specified  sum, 


(a)  Before  Strpheii^  C.  J.,  Hargrave^  «/.,  and  Ckeeke,  J. 
(6)  1  Cr.  &  M.  819.     (c)  1  C.  B.  N.  S.  121  ;  26  L.  J.  C.  P.  49. 

(fl)  p.  680  [3rd  ed.] 
(g)  1  Sm.  L.  C.  1 18. 
(t)  6  Taunt.  618. 
(0  5  M.  &  W.  83. 


(d)  4  M.  k  S.  276. 
{/)  p.  50. 
(h)  8  B.  &  C.  324. 
{k)  1  Moo.  &  R.  60. 
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under  a  fraudulent  representation  by  J?,  at  to  the  ises, 
quantity  of  the  rubbish  which  was  to  be  conveyed ;  and  TaMMrm 
it  was  held,  in  an  action  for  the  value  of  the  work  ^▼• 
actually  dooe«  that  A,  could  recover  only  according  to 
the  terms  of  the  special  contract;  although,  when  he 
diaoovered  the  fraud,  he  might  have  repudiated  the 
contract,  and  sued  B.  for  deceit.  [Stephetiy  0.  J.  The 
distinction  between  Sekoay  v,  Fogg  and  this  case  is, 
that  in  that  case  the  plaintiff  did  no  more  than 
he  had  contracted  to  do.  Whereas  here  the  plaintiff 
performed  his  contract  by  going  to  Fort  Bourke, 
and  being  there  ^*  ready''  to  deliver  the  cattle  to 
the  defendant,  or  his  overseer.  If,  as  the  fact 
was,  there  was  no  station  of  his  there,  and  the 
plaintiff  then  proceeded  at  the  request  of  the  defen- 
dant (as  shown  by  his  subsequent  payment  for  the 
work)j  to  a  station  beyond  Fort  Bourke,  he  did  some- 
thing which  was  beyond  the  work,  and  not  within  the 
contract.]  But  the  contract  here  was  to  deliver  to  the 
defendant's  cattle  station  ;  and  the  plaintiff  was  not  to 
be  paid  till  he  had  produced  the  receipt  of  the  overseei 
there  that  the  cattle  had  been  so  delivered.  [Stephen^ 
C.  J.  But  plaintiff's  readiness  to  perform,  with  non-per- 
formance caused  by  the  defendant  himself,  will  be 
equivalent  to  actual  performance.]  The  contract  must 
be  construed  most  strongly  against  the  contractor. 
Bastifell  v.  Lhyd  (a),  Vlierbaom  v.  Chapman  (6),  Cooke 
V.  Jennings  (c),  WUmot  v.  Smith  (d),  Hardwicke  v. 
Sandys  (e),  and  Broom^s  domm.  (/)  were  cited. 

StxfhEn,  G.  J.  If  the  plaintiff  had  stopped  at  Fort 
Bourke,  being  there  ready  to  driver,  but  there  being  no 
one  ready  to  receive,  he  might  have  recovered.  At  all 
events  he  could  only  have  been  met  by  the  provision 
that  payment  was  to  depend  on  his  production  of  a  re- 
ceipt from  the  overseer,  but  here  the  plaintiff  does  pro- 
duce such  a  receipt,  and  the  defendant  admits  by  paying 
the  amount  contracted  for,  that  this  was  the  deliveVy     ^ 

(a)  1  H.  A  0.  3SS.  \b)  13  M.  k  W.  237. 

U)  7  T.  R.  r.x  I .  (rf)  3  C.  A  P.  455. 

\$)  \'X  M.  ab  W.  761.  (/)  p.  81S. 
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^Q^^*  intended  by  him.  Furthermore,  by  this  admissioD, 
Tebbvx  amounting  to  an  acceptance  of  the  plaintiff's  service  in 
GLAflfc  bringing  the  sheep  beyond  Fort  Bourke,  the  defendant 
acknowledged  his  liability  (or  at  least  made  himself 
liable)  to  pay  for  such  service,  unless  it  was  a  portion  of 
the  service  to  which  the  written  contract  applied.  It 
was  equivalent  to  a  request  by  the  defendant  to  proceed 
from  Fort  Bourke  to  his  station,  and  I  am  of  opinion 
that  it  was  not  within  the  contract,  for  the  contract  was 
to  deliver  at  a  station  (some  station  or  other  of  the  de* 
fendant's)  at  Fort  ^Bourke,  and  no  other  place. 

HABoaAVE,  J.  I  am  clearly  of  opinion  that  the 
verdict  ought  not  to  be  disturbed.  Ellis  v.  Hamten  (a) 
shows  that  the  plaintiff  could  not  recover  on  a  quantum 
valebat  for  work  included  in  the  special  agreement.  But 
the  work  in  respect  of  which  he  is  here  seeking  to  re- 
cover is  extra  work,  which  the  defendant  has  accepted 
and  assented  to*  I  think  applying  to  this  case  the 
language*  used  by  Rolfe^  B.,  when  delivering  judgmeot 
of  the  Court  of  Exchequer  in  LampreU  v.  BiUerieay 
Union  {b)y  that,  ^^  under  the  circumstances  the  defendant 
must  be  taken  to  have  entered  into  a  new  parol  contract 
to  pay  for  the  extras,  independently  of  his  liability 
under  the''  agreement.  In  construing  the  contract  I 
adopt  the  words  of  Keliy^  C.  B.,  in  Codiington  v. 
Paleologo  (o)«  that  '^  the  rule  of  constructioa  applicable 
in  general  to  all  written  contracts  is  that  they  are  to  be 
construed  according  to  the  real  intention  of  the  parties, 
to  be  collected  from  the  language  they  have  used ;  that 
effect  is  to  be  given,  if  possible,  to  every  word  used,  and 
and  that  every  word  is  to  be  interpreted  according  to  its 
natural  and  ordinary  meaning  unless  such  construction 
would  be  contrary  to  the  manifest  intention  of  die 
parties,  and  would  necessarily  lead  to  some  contradiction 
.or  absurdity/^  And,  as  in  that  case,  it  was  a  question 
for  the  jury  whether  the  delivery  had  been  inisuch  por- 

(a)  8  TauDt.  62.  (I)  8  Ezoh.  807. 

(o)  L.  R.  1  Ex.  20a 
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tioDs  and  at  such  intervals  as  was  reasonable  with  refer-         18«8.    ^ 

ence  to  the  nature  and  effect  of  the  contract ;  so  here  it       Tbbbys 

was  for  the  jury  to  say  whether  the  defendant's  station        a7lmm 

was  at  Fort  Bourke.     The  jury  have  found  that  it  was 

not  at  Fort  Bourke,  and  therefore  the  plaintiff  is  entitlad 

to  recover,  not  under  the  contract,  but  on  a  quantum 

meruit.    The  same  principle  was  acted  on  in  Jones  v. 

Just  (a),  where  the  Court  held  that  it  was  properly  left 

to  the  jury  to  consider  whether  the  hemp  delivered  at 

Singapore  was  merchantable  or  saleable  in  the  nfarket 

as  Manila  hemp.     The  plaintiff  had  never  been  at  Fort 

Bourke.     It  was  not  his  duty  to  cast  the  cattle  adrift  in 

the  town,  and  the  defendant  has  accepted  his  services  in 

taking  the  cattle  to  the  Winbar  station. 

Chebxb,  J.  I  regfet  that  I  cannot  concur  in  the 
judgment  of  the  Court.  The  contract  is  an  express 
contract  to  deliver  the  cattle  at  **  the  cattle  station  of 
the  defendant,  at  Fort  Bourke/'  and  there  is  evidence  that 
this  Winbar  station  was  generally  known  as  the  defen- 
dant's Fort  Bourke  station.  No  fraud  is  suggested. 
Fort  Bourke  is  merely  a  description  of  the  locality 
where  the  cattle  were  to  be  delivered.  In  my  opinion, 
therefore,  the  plaintiff  was  bound  by  his  agreement  to 
deliver  the  cattle  at  the  defendant's  station,  and  be 
ought  to  have  been  non-suited. 

Rule  discharged. 


(a)  L.  B.  8  Q  B.  107 ;  d7  L.  J.  Q.  B.  89. 
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September  4.  Ths  Qubbn  against  GoLWSLL  (a), 

Tbe  ssrd  lee-  Q FECIAL  case  reserved  for  the  condderation  of  the 
JSTna^i^^^Art   ^    Judges,  from  the  Court  of  Quarter  Sessious  at 

Vic^M,  Mudgee. 

eneots  thitt '  **  The  above  named  Charles  ColtoeU  was  tried  at  the 

wKalT ^"^  last  Court  of  Quarter  Sessions,  at  Mudgee,  on  Thursday 

retcae  any  the  19th  day  of  March  last,  and  was  charged,  that,  on 

Mly*im^'''  *8rd  November,  1867,  one  George  Rouse  was  the  occu- 

^^for^  pant  of  certain  land  at  GuUerunna,  in  the  said  colony, 

purpoM  of  known  as  the  Cullerunna  Run,  and  that  one  Edward 

pJlu/d^"  J^cGuire,  acting  for  the  said  George  Rouse,  and  then 

"  iheU  be  and  there  being  duly  authorised  in  that  behalf,  and  on 

oompetenT^  the  day  and  year  last  aforesaid,  at  Cullerunna  aforesaid, 

^^rtto^l  so  as  aforesaid  in  the  occupation  of  the  said  George 

dainaget  Uw  Rouse,  lawfully  seized  fifty-four  head  of  cattle,  then 

MBthw^  trespassing  on  the  said  land,  for  the  purpose  of  im- 

and  also  to  a '  pounding  the  same ;  and  that  afterwards,  to  wit,  on  the 

SSSJdhr*  ^*y  *°^  y^^^  ^^^  aforesaid,  and  whilst  the  said  cattfe 
£20."  Held,  were  so  in  the  lawful  custody  of  the  said  Edward 
did  not  oroate  McGuire  for  the  purposes  aforesaid,  one  Charles  Colwdl 
ay  indiotaWe  djd  unlawfully  assault  the  said  Edward  M'GUire,  and 

offence ;  and)  j       ^      -■  ^  ' 

accordingly,  a  tlien  and  there,  out  of  the  custody  of  the  said  Edward 

Ea*?orbeen  ^^Guire,  and  against  the  will  of  the  said  Edward 

convicted  at  a  McGuire,  then  unlawfully  and  forcibly  did  rescue  and 

ter°8eMioo%^'  P"^  ^^  I'^i'g^  ^ud  allow  the  said  cattle  to  go  wheresoever 

on  an  infor-      they  would ;  and  was  found  guilty  upon  the  said  infor- 
mation (framed         .  -  -1  ^      ^     k  ,,. 
apparentlj       mation — and  was  fined  twenty  pounds— and  to  be  im- 

^°^ionWor     P^^soned  in  Mudgee  gaol  until  the  said  fine  was  paid. 

rescuing  ani-        On  the  said  trial  the  following  points  were  raised  by 

^ond^'         the  prisoner's  attorney,    George  Davidson  %    and  his 

damofeffMOMt,  honor,  Mr.  District  Court  Judge  Carer,  on  the  appli- 

and  baTing  .  -     ,  .  i  ,     ,  .  i        •        * 

been  fined  £80  cation  of  the  said  attorney  reserved  the  said  points  for 

ment  nSu^"  ^'*®  consideration  of  the  full  Court  sitting  in  term  :— 
iaid,  the  1st.  That  the  defendant  was  illegally  tried  and  con- 

th^e"prit(NMr  victed,  on  the  grounds  that  the  defendant  was  indicted 

to  be  die- 

charged.  («)  Before  Sfiphm,  0.  J.,  OMfe,  J.,  and  Faucttt,  J. 
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at  common  law ;  and  that  by  virtue  and  uftder  the  pro-        1868« 
▼idoDS  of  the  Impounding  Act,  29  Vic,  No.  i,  the    Thb  Qubbn 
right  of  indictment  at  common  law  was  repealed.  Oolwill. 

2nd.  And  that  the  Quarter  Sessions  was  not  a  compe- 
tent Court  under  the  provisions  of  the  said  Impounding 
Act. 

Henry  Cary^ 

Chairman  of  Quarter  Sessions." 
July  8th,  1868. 

Sahmonif  for  the  prisoner.  There  is  no  such 
oflfence  known  to  the  law  as  that  of  which  the  prisoner 
has  been  convicted.  The  Quarter  Sessions  is  not  a  com- 
petent Court  within  section  S8  of  the  Impounding  Act  (a) 
which  enacts  that  ^^  every  person  who  shall  rescue 
any  animals  lawfully  impounded  or  seized  for  the  pur- 
pose of  being  impounded,  shall  be  liable,  in  any  com- 
petent Court,  to  all  costs  and  damages  lawfully  charge- 
able thereupon,  and  also  to  a  penalty  not  exceeding 
twenty  pounds.'^  How  can  such  a  Court  award  ^*  costs 
and  damages  ? 


n 


Butkri  for  the  Crown,  cited  R.  v.  Bradahaw  (b). 

Stephen,  C.  J.  Whatever  remedy  the  party  im- 
pounding may  possess  under  the  statute  or  otherwise 
(possibly  it  may  be  by  qui  tarn  action)  (c)  there  is  none 
by  indictment,  the  offence  or  trespass  whichever  it  may 
be  not  affecting  the  public,  or  being  of  a  public  nature. 
Hawkins  says  (d)  :  '<  If  a  statute  extend  only  to  private 
persons,  or  if  it  extends  to  all  persons  in  general,  but 
chiefly  concern  disputes  of  a  private  nature,  as  those 
relating  to  distresses  made  by  lords  or  their  tenants,  it 
is  said  that  offences  against  such  statute  will  hardly  bear 
an  indictment.^'  Again,  he  says  (e)  :  ^*  No  indictment 
for  an  oflfence  can  be  good  except  it  expressly  suppose 
•uch  offence  to  have  been  one  against  the  peace  of  the 
King  in  whoee  reign  it  was  committed.*^ 

(«)  29  Vie.,  No.  S.  (b)  7  G.  &  P.  238. 

(0)  8m  2  Hftwk  P.  0.  S69.  (d)  2  F.  C.  289. 

(0  Id.  334. 
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OOLWaLL. 


12th  Harek, 
1867, 


IStiiMarah, 
1667. 


Habobave,  J.  I  concur.  A  criminal  offence  cannot 
be  created  by  construction. 

Faucctt,  J.  The  6  or  7  Vic.,  c.  80,  contains  the 
proTision8»  which  are  omitted  from  pur  local  statute.  An 
offence  of  this  kind  cannot  be  created  except  by  words 
more  express  than  any  I  can  6nd  in  the  Act. 

Conviction  quashed  (a). 

• 

(«)  JSEe  parte  PMoar— This  was  a  motion  to  prohibit  farther  proowd* 
ings  upon  a  oonviotion  under  the  ImponncUng  Act  The  Coort  held 
among  other  things  that  a  Goiirt  can  only  award  *'  oompenMiioa  **  to 
the  owner  of  eattle,  oomplaining  of  the  ponndkeeper,  for  breaoh  of 
the  Act,  on  proof  of  damaffe  aotvally  gnstainedy  and  the  merelr  shov- 
ing a  prematnre  tale,  without  more^  does  not  amoant  to  snch  proof, 
and  (Auteett,  J,  dubitanU)  that  the  eompensatlon  cannot  nnder  the  17th 
seotion  he  awarded  or  a  penalty  he  imposed  by  justioes,  hat  only  by 
■omeOonrt  properly  so  called.  In  soch  a  case  (the  award  of  eom« 
pensation  being  the  only  provision)  jostices  cannot  award  a  penalty 
under  the  89th  section,  and  there  being  no  express  proTisioo 
that  the  ponndkeeper  shall  not  sell  before  tiie  day  for  release  aoverUsed, 
he  eannot  be  dealt  with  at  all  summarily  in  this  respect  as  for  a  breaeh 
of  the  statute. 

SxpwrU  Drpnan^-^iitefhm  mored  for  a  prohibition  to  restriUn  pro- 
oaedings  upon  a  eonTiction  under  the  Impounding  Act.  The  apnlicant 
wan  conrieted  of  hanng  charged  for  damage  more  than  he  was  oy  the 
Aeb  entitled  to  eharge— there  being  eiidence  thai  the  paddook  wis  ia 
fact  not  sufficiently  enolosed.  But  he  was  not  eharged  with  havtog 
made  the  oUim  '*  wilfully/*  that  is  with  knowledge  that  he  was 
not  entitled  to  the  charge,  and  the  oonrietion  is  therefore  clearly 
wrong ;    Ompmter  v.  Maaon  (a). 

BUphm^  C.  J.  The  oonyiotioa  is  bad,  and  therefore  must  hi 
quashed  with  costs  against. the  proseentor,  TVe  donbt  whether  the 
wpellant  could  haye  teen  oonytoted  (in  other  words  whether  |t  is  mi 
offenee  made  punishable  by  the  Act)  eyen  if  he  bad  the  knowledge- 
The  enactment  ought  to  baye  been  express,  that  no  ocoofMnt  should 
knowingly  eharge  more  than  the  sums  speeified  (aooording  to  the 
eircnmttanees  appropriate  to  the  case)  unmr  a  penalty,  and  then  the 
80th  section  of  the  Act  would  baye  applied.  An  offence,  pnnishahb 
snmmarily  bj  fine  betbre  Justices,  cannot  be  created  by  impliestion 
merely. 

Ckeek$f  J,  and  FoMicett  J*  concurred. 


(a)lSA.S;E.b20. 
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186& 


Ew  parte  Tayxk^b  (a).  8«pt«nber  4. 


TkfARTINf  A-G.,  and  Davis  moved  to  make  absolute  ^^  79fch 
-^^^  a  rule  niai  for  a  prohibition  at  common  law,  Manioipalitiet 
against  a  Petty  Sessions  Court  at  Newqastle,  on  the  ^^j[  ^^^^ 
ground  that  the  said  Court  construed  erroneously  the  the  Goancil 
79th  section  of  the  Municipalities  Act  of  1868.  It  ^•J^t^J"' 
appeared  that  the  Council  of  the  Municipality  taxed  a  Mjrmtewhftt. 
messuage  and  land  in  the  defendants  possession,  which  ntioooopied 
he  contended  in  the  Petty  Sessions  Court  was  not  sub-  landbdongiBg 

to  OMT  MMestj) 

ject  to  assessment,  the  same  being  in  tlie  possession  of  nor  on  an^r 

the  Crown  for  public  purposes.    The  suit  in  the  Court  j^^b^JonS^^g 

ol  Petty  Sessions  was  by  the   Municipality   for  the  to  «nd  iu  the 

recovery  of  the  amount  of  such  assessment.     And  the  ^^^  her^^ 

defence  was  as  above  mentioned,  that  the  assessment  was  Majesty  for 

illegal)  being  unauthorised  by  the  statute.    But  the  mentor  public 

Court    held   otherwise,    and    gave    judgment  for   the  v^SBre^aeer- 

Municipality.    It  appears  that  the  premises  here  belong  tain  honae  ana 

to  the  Crown,  and  that  Taylor^  who  is  a  pilot,  is  com-  JSonged*  to 

pelled  by  the  Government  to  reside  there.    But  he  occu-  the  Orown  waa 

pies  the  premises  with  his  family.     It  is  contended  that  ^t^with  \\% 

if  an  inferior  Court,  not  merely  an  Ecclesiastical  or  a  ^^^^'  }^^ 

^  '  pilot  beinff 

Maritime  Court,  construes  a  statute  wrongly,  prohibition  compelled  bj 

lies ;   Gi>,Te  v.  Copper  (6),   GmU  v.  Capper  (c).    In  *:rto  ;Sid, 

that  GBse,  where  the  judgment  was  on  a  demurrer  to  a  there,  Hddy 

declaration    in   prohibition.   Lord   EHenbonmgh  says,  aeiwereno?^* 

*<  remembering  that  in  Home  v.  Lord  Camden  (d),  as  exempt  from 

-       '  rates  under 

also  in  Brymer  v„  Mkina  (e),,  Lord  Loughborouffh  and  thii  lectton. 
the  other  Judges  of.  the  C.  B.  clearly  considered  the 
misconstruction  >of  'an  Act  of  Parliament  as  ground  for 
prohibition ;  adverting,  I  say,  to  these  authorities  and 
idrcumstances,  we  cannot  feel  ourselves  warranted  in 
holding  that  the  grounds  of  granting  prohibitions  are  so 
narrow  and  limited  as  to  be  confined  solely  to  oases 
of  excess  of  jurisdiction.^     They  referred  to  Eof  parte 

(a)  Before  StepHtn,  0.  J.^  Sargravey  J^  and  Cheeke,  J. 
ih)  8  East  472.  ie)  5  Babt  367. 

(iQ  1  H.  Bl.  615.  [e)  1  H.  Bl.  164  ft  168. 
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^^'  P^Omer  (a).  [Stephen,  C.  J.  There  the  groQnd  rf 
l^jtatb  the  judgment  was,  that  the  inferior  Court  proceeded 
in  a  manner  not  authorised  by  the  statute.]  Grant  v. 
Gould  (6),  Brymer  v.  Atkins  (c),  Bac.  Ab.,  TSt. 
ProbibitioD  T.  &  K.  {d).  [Stephen^  C.  J.  How  was 
there  any  misconstruction  of  the  statute  P  Was  nqt 
the  only  question  as  to  its  application  to  the  appli- 
cant's case  on  the  particular  facts  P]  The  79th 
section  of  the  Municipalities  Act  of  1858  enables  the 
.  Council  to  cause  an  estimate  of  the  probable  amount 
that  will  be  required  to  be  made,  and  to  raise  the 
amount  so  estimated  by  an  assessment  of  lands,  Ice, 
<«  provided  that  the  Council  may  not  impose  or  levy  any 
rate  whatsoever  on  any  unoccupied  land  belonging  to 
her  Majesty,  nor  on  any  land  or  building  belonging  to 
and  in  the  occupation  or  use  of  her  Majesty  for  any 
Government  or  other  public  purpose.^  The  Court  of 
Petty  Sessions  misconstrued  this  enactment,  by  niliiig 
that  this  applicant  was  rateable.  The  affidavits  show 
that  this  was  a  building  where  the  pilots  were  required 
to  live,  so  that  they  might  be  accessible  \  De  La  Becke 
V.  Vestryman  of  St,  James  (a). 

Darley  on  this  last  point.  Whenever  there  is  a 
beneficial  enjoyment  and  not  an  exclusive  oooupation  for 
the  public  purpose  or  purposes  suggested,  the  }»emiBe8 
are  rateable.  The  premises  belong  to  the  Crown,  and 
the  applicant  as  pilot  is  compelled  to  reside  there.  Bat 
he  occupies  the  premises  with  bis  family,  tor  his  own 
benefit  exclusively.  No  part  is  used  for  any  public  pur- 
pose, unless  there  may  be  some  good  look  out  firom  the 
spot  for  the  observation  of  vessels.  As  to  this,  however, 
there  was  no  evidence  before  the  Petty  Sessions,  sap- 
posing  the  point  to  be  material;  R.  v.  Terrott{f)^ 
R.  V.  Ponsonby  (y),  Jones  v.  Mersey  Docks  (A). 

The  Attorney  General  in  reply,  referred  to  Jtuiiees  of 
Lancashire  v.  Overseers  of  Stretford  (t),  and  to  it.  f- 
Inhabitants  of  St.  Martin  {k). 

(a)  11  October,  1S47.  (b)  2  H.  Bl.  100:        (e)  1  H.  a  1S4. 

(«n  6  Vol.  589.  {e)  4  B.  &  B.  886.      (/)  8  BMi  506. 
{0)  3  Q.'B.  14.  (A)  36  L.  J.  M.  C.  1. 

(•)  B.  B.  ft  B.  9S6.  (k)  86  L.  J.  M .  0. 9$. 
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STJtvttSK,  C,  J.  Ill  the  (htrm^i  tf  Sif0^fi>rd*ii  <nm  >^' 
there  was  no  bene^cial  occupation ;  but  the  pr^miseB  werd  ^  P^rte 
oeonpied  for  the  neceeiuirj  purpOiiieB  of  thd  donsubulaify,  ^^^^ 
that  ii^  u  inch  And  for  the  public  benefit*  tm  it  place  where 
the  police  mijifht  ftlwaye  be  found.  But,  o^n  it  here  be 
eeid.  In  any  &ir  eenee)  that  Tayhr  as  pilot  oocupied  the 
premises  for  a  public  purpose?  Is  it  such  a  purpos)^ 
that  a  pilot  resides  on  these  premises  for  the  protection 
of  ships  ?  and  even  if  it  were*  there  is  no  eiridence  that 
this  was  the  objeot  of  tho  r^ideneo.  On  this  ground  I 
am  of  opinion  that  the  Court  of  Petty  Sessions  have 
deeided  correetiy,  and  that  therefore  the  rule  must  be 
disohltfged.  I  give  no  opinion  on  the  preliminary^b* 
jeotion,  that  a  prohibition  will  not  lie  etren  if  the  eon- 
etmetion  or  the  application  of  the  law  to  the  facts  has 
been  wrong* 

UAaoftAVx,  J.  I  should  wish  that  the  Court  had 
given  its  judgment  on  the  question  of  jurisdiction.  In 
my  opinion  the  justices  clearly  had  jurisdiction.  But  I 
also  think  that  their  construction  of  the  79th  section  of 
the  Municipalities  Act  was  correct.  This  building  is 
occupied  by  a  pilot  employed  by  the  Government.  The 
statute  does  not  exempt  buildings  occupied  by  persons  so 
employed.  In  De  La  Beche  v.  Vestrymen  of  St. 
James  (a),  the  Museum  of  Practical  Geology  was  held 
to  be  exempt,  on  the  ground  that  the  whole  of  the 
premises  must  be  considered  in  the  exclusive  possession 
of  the  Crown  for  public  purposes ;  and  so  also  in  The 
Justices  of  Lancashire  v.  The  (herseers  of  StretJ'ord(b) 
the  buildings  were  occupied  by  the  police  exclusively  for 
public  purposes,  and  for  the  protection  of  the  public. 
The  present  is  not  a  case  of  this  kind,  and  the  buildings 
occupied  by  Mr.  Taylor  are  not  exempt. 

Chxjuce,  J.,,  concurred. 

Rule  discharged. 


(«)  4  B.  ik  B.  8S6.  (b)  E.  B.  k  S.  S25. 
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Septomber  8.  BuETON  against  AiNswoETH  (a). 

ActionJ^y  TTvEOLARATION  for  that  the  defendant,   togedier 
5m  ?f  the  with  one  Benjamin  Wright  Lattin^  oa  the  eleventh 

jIJtot*"lSd*  **y  ^^  November,  in  the  year  of  onr  Lord  186S,  made 

geTeral  pio-  their  promissory  note  in  writing}  now  overdne ;  whidi 

pi^able  mT^  note  is  in  the  words  and  figures  following*  that  is  to  say: 

niftiid,  mnd  « £1000  Os.  Od.     Sydney,  11th  November,  1868.    On 

dolbnd*ni  ud  demand,  we  jointly  and  severally  promise  to  pay  John 

^£.^'    .  Button*  or  order,   the  sum  of  one  thousand  pounds 

First  ple«,         ♦,.  -  ,  •«#^m-«>       .      "Vm^     ^ 

that  there  wu  sterhng,  for  value  received — B.  W.  Latttn,  W.  G. 
j#wb*doi  ^insworth.  Payable  at  the  English,  Scottish,  and 
demorrer.  Australian  Bank.^  Averment,  tliat  the  signature,  W. 
that  the  note*  67.'  Ainstvorth,  to  the  said  promissory  note,  is  the 
WBtmadeon  signature  of  the  defendant — and  that  the  said  John 
thatltTboald  Burton  in  the  said  promissory  note  mentioned  is  the 
b*  depotitod  plaintiff — ^and  that  the  defendant  has  not,  nor  has  the 
yfPMaaMiiritj  Said  Benjamin  Wright  Lattin^  paid  the  said  promissory 
l«I*whi^^  ^®*®>  or  any  part  thereof,  although  payment  thereof  was 
might  ariie  in  duly  demanded  before  the  commencement  of  this  action* 

%  certain 

eyent ;  that  First  plea,,  that  payment  of  the  said  note  was  not  duly 

macte  ^wich  ^®°^*°d^  before  the  commencement  of  this  action,  as  in 
agreement,       the  said  count  alleged. 
W  b^n^'^       Demurrer  and  joinder. 

^^/^Il^^'  Second  plea,  for  that  before  the  making  of  the  note 
demnrrer,  as  declared  upon,  the  plaintiff  and  the  defendant  were  share* 
^ed?^"^^  holders  in  the  Fitiroy  Iron  Works  Company— and  the 
iheoontnot  said  B.  W,  Lattinj  who  was  the  contractor  for  the 
Um  note.    ^    erection  of  certain  furnaces  for  the  said  company,  was 

desirous  of  discounting  his  promissory  note  for  £350,  in 
order  to  complete  his  said  contract — and  one  Alejmnder 
Brown  was  willing  to  discount  the  same  for  the  said 
B,  W,  Lattin^  if  the  defendant  would  indorse  the  said 
note  for  £850,  and  would  procure  one  hundred  shares  in 
the  said  company,  to  be  deposited  with  him  as  securitj 
(or  the  payment  of  the  same ;  all  which  fitcts  the  plaintiff 

(nO  Before  Stephen^  G.  J.,  ffargrave,  J.,  and  Cheek$^  J, 
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then  well  knew.  Avenneut,  that  it  was  agreed  and  .  WS. 
arranged  between  all  the  said  parties,  that  the  defendant  Bmtioir 
should  indorse  the  said  note  for  £350,  and  that  the  aixswobtb« 
{^intiff  should  deposit  the  said  shares  with  the  said 
Alexander  Brown  as  siioh  seourity  as  aforesaid^ — and 
that  the  defendant  and  the  said  B.  FT.  Z,a//m  should 
make  the  note  herein  declared  on,  and  deposit  the  same 
with  the  plaintiff,  as  security  against  any  loss  to  the 
plaintiff,  by  reason  of  his  deposit  of  the  said  shares  with 
the  said  Alexander  Brown.  Further  averment,  that  in 
pursuance  of  the  said  agreement  the  defendant  indorsed 
the-  said  note'  for  £S50  to  the  said  Alexander  Brown^ 
for  the  accommodation  of  the  said  Benjamin  W.  LatHn ; 
and  the  plaintiff  delivered  the  said  shares  to  the  said 
Alexander  Brown  as  such  security  as  aforesaid ;  and 
thereupon,  ia' further  pursuance  of  the  said  agreement, 
and  not  otherwise,  the  defendant  and  the  said  B.  W. 
Lattin  made  the  note  herein  declared  on,  and  delivered 
the  same  to  ..the  plaintiff,  to  be  held' by  him  as  such 
security  as  iiforesaid,  and  not  otherwise — 4ind  that  the 
said  note  for  £350  was  paid  to  the  said  Alewander 
Brawn — and  no  loss  or  damage  accrued  to  the  plaintiff 
by  reason  or  in  consequence  of  his  deposit  of  his  said 
9bares«  but  the  same  were  duly  returned  to  the  plaintiff, 
and  were  sold  by  him  on  his  own  account,  and  for  his 
own  -  benefit— ^and  that  the  plaintiff  had  full  knowledge 
and  notice  of  all  the  facts  alleged  in  the  plea — and, 
except  as  aforesaid,  there  never  was  any  value  or  conside- 
ration for  the  making  or  payment  by  the  defendant,  or 
by  the  said  B.  W.  Lattin^  of  the  note  herein  sued  on— - 
and,  except  as  aforesaid,  the  plaintiff  has  always  held  the 
same  without  any  value  or  consideration.  *  • 

Demurrer  and  joinder. 

Darley  \n  support  of  the  demurrer.  Although  the 
note  is  payable  on  demand,  a  demand  is  not  necessary^ 
Bytes  (a),  Chitty  (6),  citing  Capp  v.  Lancaster  (c), 
RumbaU  v.  Ball  (d),  and  Norton  v.  Ellam  (e).  He 
referred  to  Vin.  Ab.  (/). 

(a)  pp.  209,  in.  (b)  p.  389.  (a)  Gro.  SlU.  MS. 

(di)  10  Mod.  8S.  («)  2  M.  &  W;  461.   (/)  4  V<ri,.S^ 
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ISM.  1*he  affreement  set  forth  in  the  woond  ple»  eannot  vbit 

^xmtcm  the  absolute  undertaking  appearing  on  the  ftoe  of  the  note, 
Amtwotn.  unlMB  it  be  in  writing,  which  is  not  alleged.  The  pies 
states  that  the  note  was  made  upon  an  agreement,  that  it 
should  be  deposited  with  the  plaintiff  as  a  aecoritj 
against  any  loss  which  might  arise  in  a  certain  eyent; 
that  the  deposit  was  made  on  such  agreement,  and  that 
there  had  been  no  loss  whatever.  This  parol  agreement, 
ootemporaneous  with  the  making  of  the  note,  if  embodied 
in  the  promissory  note,  would  show  that  it  waa  not  a 
promissory  note,  because  payable  on  a  contingency.  Evi* 
dence  of  such  an  agreement  is  utterly  inadmissible, 
because  it  contradicts  the  terms  of  the  instmmeDt; 
Faster  v.  Jolly  (a),  Sawaan  v.  Walker  (6),  Adams  ▼. 
Wordley  (c),  Capner  v.  Mincher  (d)>  Worley  v.  Bairri' 
son  (e),  Besant  v.  Cross  (/),  Mosdy  t.  Handfifrd  {g)f 
Robins  v.  May  (A),  Smithes  Merc.  Law.  (t).  These 
authorities  show  that  this  plea  is  vicious,  becanss  it 
attempts  to  substitute  a  contingent  liability  for  an  abso- 
lute promise. 

Salomons  in  support  of  the  pleas.  The  first  plea  ii 
good,  even  although  the  promissory  note  was  not  paysble 
at  a  particular  place.  But  in  the  declaration  itself  the 
&ct  so  appears.  After  the  signatures  of  the  makers,  the 
words  ^*  payable  at  the  English,  Scottish,  and  Australisn 
Bank^^  follows.  It  is  submitted  that  the  declaration  by 
thus  stating  it  alleges  it  to  be  in  the  body  of  the  instm-  - 
ment,  and  it  is  not  a  mere  memorandum  at  the  toot ; 
Barough  v.  White  (A),  Brooks  v.  Mitchell  (/),  Brown 
Y.  Davis  (ill),  Heywood  v.  Watson  (n),  Ambrose  t. 
Hopwood  (o)|  Bowes  v.  Howe  (p).  Noble  v.  Bank  of 
England{q)^  Vander  DoncktY,  Thelluson{r).  \^Stephenj 
C.  J.  Does  not  every  bill  or  note  end  with  the  signsr 
ture!] 

ia)  1  C.  M.  ft  R.  70S.  (b)  I  Stark  N.  P.  881. 

e)  1  M.  &  W.  374.  (d)  13  M.  ft  W.  704. 

#}  3  A.  ft  E.  669.  If)  10  C.  B.  895. 

ff)  10  B.  ft  0.  729.  (A)  11  A.  ft  B.  213. 
i)  p.  271.            {k)  4  B.  ft  C.  325.        (/)  9  M.  ft  W.  15. 

(m)  8  T.  B.  31.  (n)  4  Bing.  501. 

(0)  2  TMmiw  60.  (p)5ld.8a 

Ig)  33  L.  J.  Ex.  81.  (r)  8  G.  B.  812. 
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The  second  plea  is  a  plea  of  "  want  of  eoDBideration,**        isee. 
which  has  always  been  a  good  plea;  BiMen  and  Leake'a      Buxxm 
Precedents  in  Pleading  (o).    But  every  such  plea  neoee-    AnrtwoBsa. 
sarily  Tartes  the  contract,  apparent  on  the  hce  of  the 
note;     FUzpatrieh    v.    Maqguigan  (6),    Ickerwn  ▼. 
Hayes  (c),  Scholes  ▼.  Tysoe  (d),  Baden  v.  Wright  (e).    . 
The  question  is  whether  the  plaintiff  was  a  holder  fer 
value  at  the  time  he  brought  this  action.    The  plea  does 
not  attempt  to  vary  the  terms  of  the  instrument,  but  to 
show  that  there  was  no  consideration — ^that  the  plaintiff 
was  not  entitled  to  recover  as  a  holder  for  value,  when 
be  commenced  this  action.     [Stephen^  C.  J.    The  plea 
seems  to  allege  a  failure  of  consideration.     The  plaintiff 
lent  the  makers  certain  certificates  of  shares,  which  were 
not  to  be  sold  if  a  certain  discounted  promissory  note  was 
duly  paid ;  and  it  was  paid,  and  the  shares  have  been 
returned  to  the  plaintiff.] 

Darley  in  reply*  Failure  of  consideration  means 
failure  of  consideration  for  the  giving  of  the  note.  But 
there  was  no  such  failure  here,  for  the  surrendering  all 
control  over  the  shares  for  a  time  is  itself  a  good  conside- 
ration. But  a  partial  failure  of  consideration  is  no 
defence;  Chitty  (/).  In  Ridout  v.  Brietow  (g)^  a 
widow  gave  a  promissory  note  **  for  value  received  by  my 
late  husband  C*  and  it  was  held  that  the  defendant  was 
not  at  liberty  to  show  as  a  defence,  that  it  was  given  as 
an  indemnity  against  liabilities  incurred  on  behalf  of  her 
late  husband,  and  that  the  payee  had  not  been  damnified.  ^ 
Bayley^  B.,  in  that  case  says,  *^yon  cannot  vary,  by 
parol  evidence,  the  nature  of  the  obligation.  The  defen- 
dant was  not  at  liberty  to  give  the  evMence  in  question, 
as  it  was  inconsistent  with  the  terms  of  the  note.^  A 
plea  that  the  defendant  was  surety  only,  and  that  time 
bad  been  given  by  the  principal,  does  not  vary  the  con* 
tract.  If  it  did,  it  would  be  bad.  In  Pooley  v.  Harra- 
dine  (A),  Colfiidge^  J.,  says,  '*  we  agree  that  no 
defence  could  be  set  up  by  parol  which  would  depend  on 

(a)  p.  450.  (b)  1  Sup.  Ct.  B.,  0.  L.  224. 
(c)  6  Id.  15S.  [d)  6  Id.  90S. 

'(e)  12  0.  B.  448.  (/)p-4d* 

(y)  1  Cr.  &  J.  235.  (h)  7  E.  ft  B.  488 ;  96  L.  J.  Q.  B.  158. 
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^^^-  altering  the  rights  of  the  creditor  on  the  oontnet  u 
BnxroN  between  himself  and  the  alleged  surety  as  a  prhnaij 
AatwowB.  debtor ;  as,  for  instance,  by  making  him  liable  mij  on 
default  of  the  principal,  or  after  a  request  to  him ;  bat, 
in  truth,  tbe  surety  in  most  of  the  cases  where  the  soretf- 
sbip  is  apparent  on  the  deed  or  written  iuBtrnment,  con- 
tracts  not  as  surety  collaterally,  but  as  a  principal  debtor 
or  covenantor.'*^  Lawrence  ▼.  Walmealey  (a)  was  re- 
ferred to. 

Stephen,  0.  J.  I  am  of  opinion  that  the  first  pies 
IS  bad«  Every  promissory  note  payable  on  demand 
(however  unjust  and  strange  it  may  seem)  is  due  imme- 
diately, and  may  be  sued  on  without  demand.  And  the 
indication  as  to  the  place  of  payment  is  no  part  of  thii 
promissory  note.  It  is  after  the  signatures,  and  there- 
fore not  in  the  body  of  the  instrument.  I  also,  but  after 
some  fluctuation  of  opinion,  think  that  tbe  second  plea 
is  bad.  It  seems  to  me  impossible  to  deny  that  the  oral 
agreement  or  arrangement  set  up  varies  the  contract 
evidenced  by  tbe  promissory  note,  and  would  leave  the 
question  uncertain,  whether  the  money  mentioned  in  it 
would  ever  be  due  at  all.  The  plea  therefore  is  bad 
according  to  all  the  cases  commencing  at  Foster  v.  Jdhi% 
whatever  may  be  the  injustice  flowing  from  this  decision. 
In  Foster  v.  Jolly  the  defence  that  the  note  was  not  to 
be  paid  in  case  a  verdict  was  obtained  in  an  action 
brought  between  other  parties  was  proved  ;  and  Parhe^ 
B.,  says  <*  The  defendant  is  not  at  liberty  to  contradict 
the  express  contract  to  pay  at  a  specified  time.  Here 
the  event  upon  which  the  defendant  contends  that  the 
note  was  payable,^was  contingent,  and  might  never  hap- 
pen, which  is  a  clear  contradiction  of  the  contract  con- 
tained in  the  note."^  And  Alderson^  B.,  says,  **  Here  the 
note  contains  an  engagement  to  pay  at  a  specified  time, 
namely,  in  fourteen  days,  and  evidence  is  offered  to  show 
that  this  means  that  the  note  should  be  paid  upon  the 
occurrence  of  an  event  which  may  happen  either  before  or 
after  the  expiration  of  fourteen  days.  Such  evidence  fidb 
within  the  general  rule  that  matters  in  writing  shall  net 

(a)  12  a  B.  N.  &  SOS  ;  31  L.  J.  0.  P.  143. 
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be  contradicted  by  parol.''    The  plea  does  not  show  that        WS« 
there  was  no  consideration  for  the  promissory  note;  for       Bubsov 
there  was  clearly  this  consideration,  that  is,  that  the    ain8woxth. 
plaintiff  lent  to  the  defendant,    and    deposited    with 
Brown  ten  certificates  of  shares,  receiving  in  return  this 
promissory  note  as  his  security.     And  there  could  be  no 
**  &ilure  '^  of  that  consideration ;  for  it  was  a  thing  then 
and   there  completed  and  final.       So   that    the    plea 
amounts  to  one  of  nan  damni/lcaifM ;  and  how  can  this 
be  a  defence  to  an  action  on  a  promissoiy  note,  where- 
by the  maker  contracts  (unconditionally,  except  as  to 
questions  of  consideration  or  &ilure  of  consideration,)  to 
pay  a  stated  sum  to  the  payee  or  his  order  at  a  stated 
time* 

Haegeave,  J.  I  think  that  the  first  plea  is  clearly 
bad.  On  the  second  plea  1  have  had  very  great  doubt. 
Tt  seems  to  me,  however,  that  the  plea  does  not  aUege 
&ct8  which  constitute  either  want  or  failure  of  considera 
tion.  In  Pookif  v.  Harradine,  Coleridge^  J.,  says,  *^  We 
agree  that  no  defence  could  be  set  up  by  parol  which 
should  depend  on  altering  the  rights  of  the  creditor  on 
the  contract  as'  between  himself  and  the  alleged  surety 
as  a  primary  debtor,  as,  for  instance,  by  making  him 
liable  only  on  default  of  the  principal,  or  after  a  request 
to  him.^^  Here  the  promissory  note  is  payable  on  de- 
mand, and  yet  the  plea  states  an  agreement  that  the 
defendant  is  not  to  pay  it  on  demand,  except  only  in  a 
certain  event.  This  agreement  varies  the  contract, 
making  that  wb^ch  is  payable  on  demand  to  be  payable 
on  a  contingency.  The  plea  must  allege  facts  which 
negative  the  possibility  of  any  consideration,  but  here 
the  defendant  may  have  received  very  great  advantages 
from  the  loan  of  this  scrip.  I  always  regret  to  inter- 
fere with  any  right  of  action  on  negotiable  instruments, 
as  the  law  does  not  favour  the  setting  up  of  loose  agree- 
ments in  derogation  of  their  negotiability. 

Cbsexb,  J.  concuiyed. 

Judgment  for  the  plaintiff  (a). 

ta)  See  MurtUn  ▼.  Dean^  December,  1855 ;  GUehriat  t,  Htuhand. 
Aprit  1854;  Wtbb  r,  Spicer,  13  Q.  B.  886 ;  and  R^an  ?.  PiMHng, 
Ootober,  1848. 
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18S8. 


Burton 

▼. 

AuiawoBTR. 


After  the  argame^t  of  (be  jenfinrrer  the  caee  went 
down  to  trial.  It  came  on  before  Cheeks,  J*,  and  a 
jury  of  twelve,  when  the  defeodant  failed  to  prove  the 
plea  demurred  to ;  bpt  hp  WM  allowed  to  Md  H  tbM 
plea,  one  similar  to  the  second  plea,  the  difference  between 
them  being  that  after  the  asterisk  (8upra»  p.  411)  the 
following  words  were  substituted :  ^*  And  afterwards 
the  said  defendant  and  B.  FT.  LatHtii  at  the  request 
of  the  plaintiff,  after  it  had  been  so  agreed  aa  afore* 
said,  made  the  said  note  in  order  that  the  phuntiff 
might  be  able  to  show  the  terms  on  which  the  said 
shares  had  been  deposited  as  aforesaid,  and  not  other- 
wise, and  that  the  plaintiff  had  full  knowledge  and 
notice  of  all  the  facts  alleged  in  the  plea,  and  there 
never  was  any  value  or  consideration  for  the  making 
or  payment  by  the  defendant  and  by  the  said  B.  IF. 
Lattin^  of  the  note  herein  sued  on,  and  the  plain* 
tiff  has  always  held  the  same  without  any  value  or 
consideration.^*  Leave  was  reserved  to  the  plaintiff  to 
demur  to  this  plea ;  the  verdict  on  this  plea  having  been 
found  for  the  defendant,  the  plaintiff  obtained  a  rule  for 
judgment  non  ohatanie  veredicto^  or  for  a  new  trial,  and 
the  demurrer  to  the  added  plea  was  directed  to  be  argued 
when  the  defendant  showed  cause  against  the  rule. 


8fp««inber  21.  Salomons  now  showed  canse.  The  defendant's  plea 
amounts  substantially  to  an  averment  of  iailure  or  rather 
a  cessation  of  consideration.  The  original  consideration 
was  displaced,  so  that  when  this  action  was  brought  there 
was  none.  And  at  all  events  judgment  non  obstanU 
veredicfo'  is  impossible,  for  the  last  averrment  in  the  plea 
is  good  as  an  independent  unconnected  allegation,  and 
the  verdict  is  conclusive,  where  there  is  anything  in  the 
plea  which  can  warrant  the  finding ;  Delamere  v.  the 
Qtseen  {a)j  Campbell  y.  Whyte  (6).  The  right  to  sue  was 
gone,  as  it  ail  fails  when  the  consideration  ceases; 
Holmes  v.  Kidd  (c ).  The  consideration  of  a  bill  or  note 
is  always  impeachable,  and  so  equally  the  right  to  sue  is 


{a)  86  Ii.  J.  Q.  C.  316. 


{h)  S  Sop.  Ot.  B.,  0.  L.  94. 
(e)  8  H.  A;  N.  891 ;  28  L.  J.  &L  llS. 
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deftatible.     JsUey   t.    Johnston   (a)^    Thompaon  v.        ^^^^' 

CltMey    (6),    Alboit   v.     Hendricks    (c),    SkUy    y.      Bubton 

/ftmftf  ^d),  and  Foster  y.  «/atfy  (^,  are  oases  where  the    ^^bwobth. 

eonsideration  of  a  bill  or  note  bad  &iled ;  as  CcUman^  J. 

•ays  in  Abbott  ▼•  Hendricks  ^<  I  have  always  understood 

the  rule  to  be  that  although  you  cannot  vary  the  terms 

of  a  note  by  parol  evidence,  you  may  give  evidence^  to 

diow  either  that  it  was  originally  made  without  con* 

sideration,  or  that  the  consideration  has  failed/'     Here 

indeed  there  was  no  consideration  from  the  oommenoe* 

ment. 

As  to  the  motion  for  judgment  ncn  obstdnie  veredicto 
DO  such  judgment  can  be  granted  unless  the  case  is  clear 
and  the  merits  against  the  plea;  S  Wms.  Saund.il^^ 
Edwards  Y.  Price  (/),  Boston  v.  PratcheH{g),  Rutland 
V.  Bagshaio  (A),  Young  v.  BiUiter  (t),  and  Lawrence  v. 
Wabne^  (k).  The  Court  will  mould  the  plea  after 
verdict  to  meet  the  justice  of  the  case.  The  plaintiff  is 
not  to  be  believed  as  to  the  value  of  the  shares,  and  the 
jury  disbelieved  him.  [Stephen^  C.  J.  The  fact  seems 
to  be  that  the  scrip  was  supposed  to  be  worth,  in  1868, 
(when  the  promissory  note  transaction  occurred)  £100. 
The  discounted  promissory  note  for  £850,  to  secure  pay- 
ment of  which  the  scrip  was  deposited,  was  paid  only  in 
part  at  maturity  and  renewed  twice  for  the  balance  with- 
out the  knowledge  of  the  sureties.  But  eventually  all 
was  paid  except  £96*  To  meet  this  the  shares  were  sold 
by  ihe  plaintiflTs  ^nsent  by  the  depositee  (the  dis- 
counter) in  1866,  realising  £100  or  thereabouts.  But  on 
the  whole  subject,  the  original  value  of  the  shares,  and  • 
the  circumstances  which  led  to  the  deposit,  '&o.,  the 
evidence  is  most  conflicting.]  The  plaintiff  has  re- 
peatedly promised  to  give  up  tl^  promissory  note  for 
£1000,  and  the  isrip  was  lent  by  the  plaintiff,  at  the 
request  of  Ijxttin^  (the  maker  of  the  discounted  note) 
when  it  was  the  plaintiff's  ioiterest  more  than  it  was  the 

(«)  6  H.  ft  N.  87;  2y  L.  J.  Ex.  161.  ih)\lLk  W.  SIS. 

(«)  1  IL  ft  G.  791.  (ir)SOr.  &M.  616. 

(•)  a  M.  ft  &  708.  (/)  6  Dowl.  487. 

(J)  8  Dowl.  47a  (A)  U  Q.  B.  869. 

^  8  H.  L.  0.  710.  (k)  IS  0.  B.  N.  S.  818. 
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^^^         defendantV  to  assist.     Finally  the  shares  were  sold  at 

BiTKTON       Browria  instanoe,  and  after  a  suit  in  equity,  institated 

AxNiiroRTa.    ^7  ^^^  ^7  arrangement  with  the  plaiDtiff,  who  ought  to 

have  resisted,  and  could  have  defeated  BmwfCn  claim, 

on  the  ground  that  he  had  released  the  sureties  bj  gi?tDg 

them  to  Lattin. 

Sir  W.  Manning^  Q.  C,  and  Darley  in  reply.  Hie 
legal  question  which  arises  ou  this  third  or  added  plea,  is 
essentially  different  from  the  former  question.  Even  if 
time  was  given  by  Brown  to  Lattin^  and  if  this  defen- 
dant should  have  been  or  was  thereby  discharged  from 
liability  on  the  £350  note,  that  would  be  no  defence  to 
the  plaintiff  here,  when  Brown  insisted  on  his  security, 
being  realised.  Lattin  made  the  deposit,  but  the  shares 
were  lent  by  the  plaintiff  to  the  defendant,  and  it  was 
the  latter  who  lent  them  to  Lattin^  The  second  plea 
states  that  the  promiissory  note  for  £1000  was  given  as 
security  against  loss,  and  that  there  was  no  loss.  That  is 
the  plea  held  bad,  and  on  which  the  defendant  went  to 
trial*  The  added  plea  is,  that  the  deposit  was  xnaAe  after 
the  making  of  the  promissory  note,  and  merely  to  enable 
the  plaintiff  to  ^^  show^  that  the  shares-  (or  their  value 
represented  by  the  promissory  note)  were  still  his; 
therefore,  that  there  never  was  any  eonsidenition  for  the 
note.  But  this  plea  is  not  supported  by  the  facts.  The 
former  plea  was.  Lastly,  the  plea  is  bad*  There  was  a 
sufficient  consideration  existing  in  the  lending  of  the 
shares.  It  was  not  the  less  a  consideration,  because  this 
preceded  the  giving  of  the  instrument.  The  pre&tory 
matter  in  this  plea  cannot  be  disconnected  from  the  aver- 
ment of  **  no  consideration^  at  the  end,  A  good  coo- 
sideration  is  shown  in  the  plaintiff  in  the  prefatory 
portion.  A  pre-existing  consideration  will  support  a  bill 
or  note ;  Crofts  v.  Beale  (a),  Byles  (6),  Ckitty  (c), 
Siory  on  Bills  (cf),  HoUiday  v.  Jtkineon  («),  EiuiuHMd 
V.  Kenyon  (/).  If  the  promissory  note  was  only  given 
to  show  that  the  plaintiff  had  lent  or  sold  these  shares, 

(a)  11  C.  B.  172.         (b)  pp.  89,  ISl,  239.         (e)  p.  51. 

(rf)  p.  192.  (t)  6  B.  &  C.  502.  (/)  11  A.  &  K.  430. 
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and  he  had  previously  so  lent  them  at  the  defendant's ^^^' 

request,  to  be  made  use  of  by  the  latter,  it  was  given  for       Bv&ton 

a  perfectly  good   bonsideration ;    Smith  v.  Smith  (a),    juxtwovm. 

Watts  V.  Shuttleworth  (6).     The  plaintiff  never  had 

any  privity  with  Brown^  who  discounted  the  note.     Our 

loss  was  the  value  of  the  shares  in  1868.    The  defendant 

bougbt  some  in  that  year  for  the  full  price  («.e.t  for  these 

ten  shares),  namely,  £1000. 

Stkphbn,  C.  J.  The  added  plea,  as  it  stands,  is  in 
my  opinion  a  bad  plea.  We  will  not  grant  a  rule  for 
judgment  non  obstante.  For,,  if  we  did,  the  plaintiff 
would  be  entitled  to  a  rule  to  compute  an  enquiry 

as  to  damages ;  and  I  do  not  see  in  such  case  how  he 
could  recover  less  than  a  £1000,  which  is  the  amount  of 
the  note.  There  must  be  a  new  trial,  because  justice 
has  not  been  done.  Looking  at  the  &cts  proved,  I  think 
they  show  a  good  consideration  of  the  note.  There  must 
be  a  new  trial ;  but  I  think  that  the  plaintiff  is  not 
entitled  ,to  recover  more  than  jPIOO  ;  but  in  law  and 
justice  he  seems  entitled  to  recover  that  amount.  The 
defendant  may  go  down  to  trial  with  a  mere  plea  that 
there  was  never  any  value  or  consideration  for  the  bill. 
It  might  be  well  that  there  should  be  a  stet  pracessuSf 
on  the  defendant  paying  to  the  plaintiff  £100. 

The  other  Judges  concurred. 

Judgment  accordingly  (c). 


(a)  .12  L.  J,  <J  P.  149.  (b)  5  H.  &  N.  285. 

(e)  Tbe  eaae  *AQt  down  to  trial,  bat  the  recpril  was  withdrawn  on 
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Swan  against  Thaokerat  and  others*  Marab  it 

lil^OTION   on  behalf  6f  Ihe  plaintiff  to  withdraw     BiUfiMfor 

^^     replication  and  amend  bfll.  SttTSL^rf 

The  suit  was  instituted  for  the  purpose  of  i'ecoverifig  fttMtarii,eer- 

out  of  the  estate  of  the  late  Mary  Ann  Nichohon^  certatin  which  plaintiff 

sums  of  money  which  the  plaintiff  had  been  compelled  ^•^  ^^  ^^^' 

to  pay  m  respect  of  a  promissory  note  and  cash  credit  upon  a  oaah 

bond,  upon  which  he  had  become  liable,  at  the  request  JndproBSiicj 

of  the  said  Jf.  A.  iV&;Ao2M>n.' whose  trustee  be  was^  and  noto,  onwhlea 

on  her  assurance  that  he  would  be  involved  in  no  per-  HaUeathar 

sonal  liability  whatever  in  respect  thereof.  requatt,and 

a    .  on  D6r  assii* 

The  original  bill  (paragraph  nine)  stated  that  the  said  ranoatbathe 

M.  A.  Nicholson  frequently  assured  the  plaintiff  that  ^J^JJiJ^^o 

■he  woukl  indemnify  and  hold  him  harmless  from  any  peraonal  lia- 

•^  ^    bility.    Aftar 

MpKoation  filad  and  soma  aridence  taken,  a  document  nnder  the  band  of  the  tattatriz 
waa  diicoTered,  gnaranteeinfc  tlie  plaintiff  against  snoh  personal  liahilitj.  The  plaintiff 
was  allowed  to  auiend  bla  bill  by  inierting;  tin^  docnment,  upon  payment  of  the  ooats  of 
the  application.     Champneyt  ▼.  JBuehan  (a)  distingnished  from  tbii  caae. 

(a)  8  DxewTT  5. 
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IB68. 
Swan 

T. 

Thaokkbat 
and  otherB. 


moneys  be  might  be  compelIe<}  to  pay,  and  from  any 
liability  he  might  incur,  by  reason  of  his  executing  the  « 
said  bond  and  endorsing  the  said  promissory  note,  and 
in  respect  of  his  so  acting  as  her  trustee.  The  repli- 
cation had  been  filed  ;  and  some  evidence  taken  before 
the  plaintiff  discovered  the  following  document^  dated 
12th  November,  1866,  .and  signed  by  the  said  M,  A, 
Nicholson^  which  he  now  wished  to  set  out  as  an  amend- 
ment of  the  ninth  paragraph  of  the  bill. 

'*  I  hereby  guarantee  my  brother-in-law,  John  Swan,  from  all  riak 
and  liability  so  far  as  he  is  ooncerned,  he  acting  as  my  firasUe,  ob  a 
cash  credit  bond  for  £2000,  dated  2Sth  Febmary,  1866,  and  a  pftMnisnrj 
note  for  £4CX),  dated  this  day — the  said  bond  and  note  being  exeeatsd 
at  the  Joint  Stook  Bank,  West  Maitland,  to  assist  my  son-in-law,  . 
S$nry  Hubert,  in  hi<  present  difficnlties ;  and  as  it  is  my  earnest  wish  to 
hold  John  Swan  harmless,  I  further  desire  and  reqnest,  in  the  ereni  ef 
my  death,  that  he  and  my  other  trustees  will  pay  the  aboTs  Darned 
snms  ont  of  my  estate,  or  any  other  loss  he  may  inoor  through  me.'' 

The  plaintiflp  stated,  that  this  memorandum  was  given 
to  him  by  the  said  AT.  A.  Nichohon^  on  the  day  when  he 
endorsed  the  promissory  note,  and  was  then  put  by  bim 
in  a  book,  and  placed  in  a  book  case  at  his  residence, 
Lemon  Grove,  on  the  Paterson  Biver ;  but  on  searching 
for  the  said  document  before  the  commencement  of  the 
suit,  he  was  unable  to  find  it,  although  diligent  and 
repeated  search  was  made  for  it ;  and  it  was  only  on  the 
SOth  February  last  that  he  succeeded  in  finding  it,  and 
then  only  in  consequence  of  his  being  necessitated,  by 
the  floods  in  the  rivers  Paterson  and  Hunter,  to  remove 
a  number  of  articles  of  furniture  from  his  house. 


Chven  for  the  plaintiff. 

Gordon  for  the  defendant  Nicholson.  At  this  ad- 
vanced stage  of  the  suit,  the  amendment  cannot  be 
allowed — ^at  least,  not  on  the  ordinary  terms.  It  seemi 
that  the  document  sought  to  be  inserted  in  the  bill  was 
given  to  the  defendant  little  more  than  a  year  ago.  It 
cannot,  therefore,  be  supposed  that  the  plaintiff  should 
have  forgotten  all  about  it,  when  he  gave  instructioos 
for  the  institution  of  this  suit.  Yet  there  is  no  mentioo 
of  it  in  the  bill — no  statement  to  the  efEect  that  any  such 
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document  had  ever  been  in  existence,  or  that  it  was  W8. 
lost,  searched  for,  and  could  not  be  found.  Had  the  Bwav 
bill  stated  such  facts,  the  amendment  might  have  been  XKAOKsaiLT 
permitted  on  the  usual  terms ;  but,  as  it  is,  the  amend-  »*^  otiiew. 
mend  may  alter  the  whole  line  of  defence ;  questions 
may  arise  as  to  the  genuineness  of  the  document  and  the 
circumstances  under  which  it  was  executed.  The  defen- 
dants are  not  now  in  a  position  to  meet  those  questions — 
the  most  of  the  evidence  having  been  taken,  and  no 
allusion  to  the  document  having  been  made  till  now.  In 
any  event  the  amendment  should  not  be  allowed,  except 
upon  payment  of  the  costs  of  suit  up  to  the  present 
time.  Champneys  v.  Buchan  (a)  is  an  authority  in 
point.  In  that  case  certain  sp^ific  sums  were  sought 
in  lieu  of  tithes,  and  it  appeared  that  the  amounts  were 
inaccurately  stated,  on  the  information  of  the  collector. 
After  the  filing  of  the  replication,  it  was  found  that 
certain  books  shewing  the  true  amounts  had  been  all  the 
time  in  the  vestry  room,  and  were  accessible  to  the 
rector,  although  he  had  not  actually  inspected  them, 
and  did  not  know  their  contents  until  after  the  cause 
was  at  issue.  Kinderaley^  V .  C,  gave  leave  to  withdraw 
the  replication  and  to  amend,  but  only  on  paying  the 
costs  of  the  suit  up  to  the  time,  and  the  costs  of  the 
application.  These  are  the  terms  on  wliich-  this  order 
should  be  granted,  if  granted  at  all.  He  also  referred 
to  Morgan  on  Costs  (6). 

PaUrwn  for  the  other  defendants. 

The  Pbimart  Judob.  This  is  a  motion  made  in 
furtherance  of  the  administration  of  justice,  and  one 
which  ought  to  be  allowed  on  the  ordinary  terms.  The 
plaintiff  has  shewn  that,  at  the  time  of.  the  institution  of 
this  suit,  the  document  in  question  was  lost,  and  that  he 
used  the  most  diligent  search  to  find  itj^  but  unsuccess- 
fully. At  last  it  has  turned  up  by  accident,  and  he  seeks 
to  have  it  set  forth  in  his  bill.  Now  it  seems  to  me, that 
the  amendment  will  not  tender  si  new  issue,  or  put  the 
defendants  to  any  disadvantage  in  their  defence.    The 

(«)  8  0rewi7  6.  (>;  p.  25. 
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t<>^        bill  Btatea  that  Mary  Ann  Nibhokon  frequently  asurdd 

Swan        the,  plaintiff  that  she  would   indemnify  him  from  dl 

Thjmuuy    liabilities  which  he  miji^ht  incur  by  reason  of  his  eze> 

and  oihen.     cuting  the  bond,  and  endorsing  the  promissory  nole 

mentioned  in  the  pleadings.  '  This  memorandum  is  one 

of  those, assurances,  and  is  evidence  in  support  of  the 

general  statement.  This  is  not  a  case  like  Champnegi  t. 

Bttphan.    There  the  defendant  would  have  been  put  to 

double  eii^pen^e  by  the  amendment,  and  there  was  some, 

though,  not  exceivsive,  negligence  on  the  plaintiff ^s  part 

I  shall  grant  the  motion  on  payment  of  the  defendants' 

costs,  of  this  application. 

Gwrdan  'mentioned  the  fact,  that  evidence  -had  been 
•already  taken,  which  would  not  be^  available  ^on  the  issue 
iu  the- suit  as  amended. 

The  PrnvAiiY  Jiidojb.  Another  application  will  have 
%a  be  made  that  the  evidence  already  taken  may  be  read 
at  the  .hearing  of  the  suit  by  the  amended  bill,  and.  the 
ousts,  other  than,  the  costs,  of  this  application,  will  be 
re&erved. 


Aprfl  7.  Nicholson  aguinst  Swam,  and  others  {.a). 

^Il^itler  f\N  the  examination  of  a  witness  in  reply,  upon  the 
^JuJIL^Sl  ^^  defendants'  charge,. evidence  was  tendered  to  shew 
w^*hf*^  that  at  the  time  when  the  plaintiff  alleged  that  he  had 
arafereuoe,  paid  Mrs.  KichoUen^  his  late  wife, 'the  amount  of  a 
^JJjJJ^^^JJr^  certain  bill  of  exchange  for  JP459»  certain  promissory 
dtnoe^betee  notes  and  bills,  which 'the  plaintiff  had  given  <  to  his 
JluJj^^'S^yJIto  creditors  as  a  compromise,  were  dishonoured  iiy  him. 
revans  the  The  Master  declined  to  admit- this  evidence  in  refdy,'O0 
ddoo.  Motion  the  ground  that  no*  foundation  had  been  laid  by  examin- 
wUho^  Mtti   *"K  ^^  cros^-exaimning  the  plaintiff  in  respect- of  these 

notes  and  bills,  arid  made  a  note  to  that  efl^t-  upon  the 

depositions. 

(«)  Cpit^m,  Sir  Alfred  Stephen,  0.  J.,  in  the  abssii«e..ol,tbs  Wauuf 
Judge  on  Circuit. 
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Owen^   for  the    defendants,  now  moved    that    the        l^n. 
Master^s  decision  be  reversed.  VxraoLSQir 

Gordon^  for  the  plaintiff,  tdolc  a  preliminary  objectibn^  aadoUias* 
The  defendants  cannot  obtain  a  reversal  of  'any  decision 
of  the  Master,  until  after  it*  has  been  embodied  in 'a 
report  or 'certificate.  In  ChenneU  v.  Martin  (a),  Stutdt^ 
weUf  V;  0.,  said,  **  It  is  not  the  course  of  the  Court, 
and  great  inconvenience  would 'be  produced  if  it  were 
the  course^  to  apply,  before  the  report  is  made,  for  ail 
(urder  that  the  Master  shall  reject  or  admit  proposed 
pieces  of  evidence.^  Although  the  practice  in  Eoglakid 
has  been  somewhat  altered  by  the  abolition  of  the  office 
of  Master,  yet  the  same  rule  applies  in  regard  to  de- 
cisions of  the  ^Hce  Chancdlor,  as  to  the  reception  or  re* 
jection  of  evidence  in  inquiries  made  before  him; 
Rhodes  V.  Rhodes  (6).  The  case,  of  SempUl'yr.  Camp* 
belt  (c)  was  also  referred  to. 

Oioen  tar  defendahts.  There  is  no  doubi  that  wben^a 
matter  lies  in  the  Master's  discretion;  there  are  no  means 
of  reversing  his  decision  before  he  has  repotted  hh  find- 
ing to  the  Court.  But  it  is  otherwise,  where  he  refuses 
to  perform  a  plain  duty.  Now  the  Marter  has  here  re- 
jected  evidence,  wfaich^  we' contend  (and  th»  is'the  sub- 
staYitid  'question  before'  the  Ck>urt  at  'present),  would 
have  been  admitted  on*  a  trial  at  nisi' pritu  ;^  and  we 
further  contend,  that  in  so  doing  he  has  contravened  his 
duty  as  laid  down  in  Rule  24,  ch^p.  28  of  the  Equity 
Consolidated  Rules,  which  provides  that  the  taking  of 
evidence  before  the  Master,  under  any  reference,  shall  be 
proceeded  with  in  the  same  manner  as  upon  an  issue  of 
fact  at  common  law.  There  is  no  corresponding  rule  in 
the  English  Court  of  Chancery,  and  therefore  the  case 
of  Rhodes  v.  Rhodes  does  not  apply.  Besides,  the 
motion  in  that  case  was  not  dismissed,  but  only 
ordered  to  stand  over.  The  new  practice  in  England 
cannot  be  our  guide  here ;  for  there  the  chief  derk 
can  always  go  to  the  Vice   Chancellor  and   get  his 

(«)  4  Sim.  840.  (h)  1  Uw  Bep.  Oh.  Ap.  4S3. 

(e)  e  Sop.  Oi.  E,,  Eq.  SI.    The  esie  vu  not  iheo  pttbfiihed. 
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decision  on  a  doubtful  points  The  old  practice  wai 
to  apply  at  once  to  the  Court,  whenever  the  Master 
refused  to  perform  a  plain  duty  ^  Smith  ▼.  GHraham  (a), 
Willan  ▼.  WiUan  (6),  Hough  v.  WiUiatM  (c).  If  it 
were  necessary  in  aU  cases  to  wait  for  the  report  before 
applying  for  a  reversal  of  the  Master^s  decision,  it  might 
happen  that  a  mistake  committed  at  the  commencement 
of  a  long  enquiry  would  affect  the  whole  proceedings  ia 
it ;  and  then,  if  the  report  were  varied  on  exceptions, 
the  whole  enquiry  would  have  to  be  gone  over  anew. 
The  inconvenience,  not  to  speak  of  the  expense  and 
delay  of  such  a  course,  is  manifest. 

Stbpren,  0.  J.  I  think  the  case  of  Rhodes  v.  Rhodes 
does  incidentally  decide  that  you  cannot  make  an  appli- 
cation like  this  untika  report  has  been  made.  In  that 
case  the  Vice  Chancellor  had  rejected  certain  evidence, 
and  the  party  producing  it  appealed.  In  England  the 
Vice  Chancellor  now  makes  enquiries  which  here  are 
made  by  the  Master.  The  Lords  Justices  say,  that 
according  to  the  old  practice  before  the  Master  there 
could  be  no  such  application  ;  and  the  same  rule  seems 
to  obtain,  in  regard  to  similar  proceedings,  before  the 
Vice  Chancellor  now.  I  must  adhere  to  that  practice, 
although  I  very  much  doubt  the  propriety,  wisdom,  and 
expediency  of  it  as  a  general  rule.  I  must,  therefore, 
refuse  the  motion,  but  without  costs,  as  the  point  seems 
to  be  one  not  altogether  clear  from  doubt. 


it)  S  Swanit.  264.         {b)  19  Yes.  590.         («)  8  a  O.  0. 190. 
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Hellyeb  and  another  against  Druitt  and  others.  May  S7. 

npHESE  were  exceptions  taken  by  the  plaintiff,  W.  ^^^^^ 
'^  HeUyer^  to  the  Master^s  report  herein,  under  the  fore  the  Muter 
decree  made  on  the  4th  January,  1867  (a).  Jiriii^niid^ 

The  plaintiff,  Jane  Euphemia  Brooks^  died  on  the  a  decree,  ope  of 
11th  June,  1867 ;  and  the  plaintiff  Hellyer,  on  the  4th  ^£|^^ 
of  March,  1868,  while  the  enquiries  directed  by  the  womaa— died, ' 
decree  were  pending  before  the  Master,  filed  a  statement  mldning  plaia- 
alleging  the  death  of  his  co-plaintiff,  and  that  the  suit  ^fegition^of 
had   in  consequence  abated,  and  stating  various  facts  abatement, 
relating  to  the  personal  representative  of  the  said  J.  E,  attending  fur- 

BrookSy  her  surviving  children,  and  the  deeJs  referred  ^^^^  npon^ 

,       '  ,  ^  ,  the  enqairiet 

to  m  the  evidence  and  pleadings  in  the  cause.     The  antil  the 

plaintiff  Hellyer^  therefore,  insisted  that  the  proceedings  Jhe'tuU.  *^  The 
in  the  Master^s  office  should  be  stayed,  and  declined  to  Master,  after 
attend  further  on  such  proceedings  until  the  suit  should  flghti  ame^ 
be  revived.  The  Master,  notwithstanding,  proceeded  for  the  purpoee 
with  the  inquiries,  and  made  his  report,  dated  29th  appUoation  to 
April,  1868,  to  which  ihe  plaintiff  Hellyer  now  filed  ^^l^^"^ 
eleven  exceptions.  the  enqairy 

The  first  exception  was,   that  the   Master  had   im-  ^^f^^ 
properly  proceeded  in  the  cause,  and  made  his  report  report  on  the 
after  the  11th  of  June,  1857,  the  date  of  the  death  of  him!''^ 

the  plaintiff  J.  E.  BrookSy  and  the  consequent  abate-      Theenqoiry 
,  ,  related  to  oer- 

ment  of  the  suit.  tain  romi 

The  second  exception  related  to  evidence,  which  the  jlii  ^^iJ^y**** 

plaintiff  alleged  had  been  improperly  taken  intoconside-  heenadTanoed 

ration,  and  other  evidence  which  had  been  improperly  pfaLti^toMe 

excluded  by  the  Master  in  making  his  report.    .  deoeoeed  oo- 

The  third  exception  was  that  the  Master  had  ex-  whoso  mar- 
eluded  from  his  report  the  allegation  of  the  abatement  '^W  •^*^' 
filed    by  the   plaintiff  on   the  4th   March,  1868,   and  defendants 

were  tmitees. 

On  exceptions  by  the  plaintiff  to  the  report^  on  the  ground  of  abatement,  and  m  to 

the  correctness  of  the  findings,  Held,  that  tno  suit,  as  coustitated,  had  not  abated  by  the 

death  of  the  oo- plaintiff;    bat  report  referred  back  to  the  Master  with  libortj  to 

rocoiTe  additional  evidenoe  as  to  the  faots  reported  upon. 

(a)  See  the  report  of  this  com,  6  Sup.  Ct  K.,  £q.  43. 
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oertain  evidence  received  by  him  on  affidtvits  filed  abodt 
that  time,  which  allegation  and  evidence  the  plaindIP 
insisted  should  have  been  received  and  referred  to  in  the 
report. 

The  other  exceptions  only  involved  questions  as  to 
sufficiency  of  the  .evidence  on  which  the  Master  bad 
based  his  findings. 

Gordon, :  in  support  of  the  exceptions,  submitted  that 
th^  suit  had  abated,  and  that,  n^  proceeding  could  b^ 
h^d  until  revival. 

Sir  IT.  M.  Manning^  Q.  G.,  for  defendants.  If  the 
suit  has  abated,  the  exceptions  should  not  have  been 
filed.  HeUyer  should  have  filed  a  notice,  according  to 
the  rules  of  Court,  that  the  suit  had  abated,  and  have 
got  an  entry  made  to  that  effect  in  the  cause  book, 
opposite  to  the  name  of  the  cause ;  Equity  Rules,  p.  84. 

Gordon.  HeUyer  has  filed  an  allegation  pf  the  abate? 
ineot  of  the  suit,  and  this  is  the  ouly  opportunity  we 
have  bad  of  mentioning  the  abatement  loathe  Court*.  If 
the.  Court  declares  that  the .  suit .  js  not  ahaited^ . we^  are 
prepared  to  go.oa  with  the  exoeptions. 

The  Pbikii^t  Jupos.  .  The  billpf  complaii^t  brings 
in  |Ars.  Brooks  onjy  as.  a  fprmid  party.  .1  am  of  opinion 
tl^at  the  suit  has  not  abated  ..by  her  death,  apd  that  the 
exceptions  can  be  proceeded  with.^. 

The  exceptions  were  then  argued  serioHm. 

Cut.  a4v^  vtUi. 


Jttae.  a.  His  Honor  now  gave  judgment  as  follows  r— 

1.  By  the  decree  in  this  cause  of  the  4th  January, 
1867,  it  was  referred  to  the  Master  to  inquire  and  report 
whether  the  several  sums  of  money  mentioned  in  the  in- 
denture of  29th  March,  1866,  as  amounting  in  the 
whole  to  d^l600,  as  advanced  by  the  plaintiff  W. 
HeUyer^  to  his  co-plaintiff  Mrs.  Brooks,  now  smce 
deceased,  and  also  the  sum  of  ^8600  mentioned  in  the 
indenture  to  ha^^been  paid  by  the  said  plaintiff 
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end  uiat)i6P'. 


( WT.  Bslfyer),  to  the  ^aaid.  Mrs,  Brooke  or  any  and  what        Wg* 

part  or  parts  of  guch  sum  or  suihr  'respectively  were, or 

wa9  advanced  or  p^icl  by.  the  said  plaintiff  {W,  HeUyer)^    ^^'tT 

and  in  what  maQner>  and  on  what  account,  and  under     ^i^^^ 

wh^tipircunistances  each  such  sum  which  was  advanced 

or  paid,  was  so  advanced  or  paid  respectively. 

%.  This  decree  was  not  in  any  way  disturbed  by  the 
plaintiff  ( W.  HeUyer)  in  his  appeal  to  the  full  Ck>urt ; 
and  the  inquiry  duly  proceeded  before  the  Master,  the 
plaintiff  HeUyer  bringing  in  an  elaborate  state  of  facts 
aad  charge  as  to  all  his  alleged  advances  to  Mrs.  BrookSj 
apd  the  loans  which  he  alleges  he  had  made  as  compen-  . 
s^tioD  for  her  execution  of  the  deed  he  sets  up  by  this 
bill.  Witnesses  on  his  behalf  were  also  duly  examined 
before, the  Master,  up  to  the  4th  March,  1868 ;  but  on 
tha,^  day  the  plaintiff  Hellyer  filed  an.  allegation  of  the 
abatement  of  the  suit,  under  the  fifth  order  of  chap.  16 
of  the  Equity  Rules  of  this  Court,  by  the  death  of  his 
co-plaintiff,  Mrs.  J9raoA«,  on  the  11th  June,  1867.  The 
Master,  however,  decided  that  the  suit  had  not  abated, 
or  at  all  events  declined  to  make  the  entry  *^  abated,^  as 
provided  by  the  sixth  order  of  chap.  16,  and,  after 
giving  the  plaintiff  HeUyer  a  fortnight  to  make  an  appli- 
cation to  this  Court,  proceeded  with  the  inquiry  eof 
parte^  as  was  admitted  by  the  defendant's  counsel,  the 
plaintiff  HeUyer  having  declined  to  attend  the  further 
inquiry. 

S.  Under  these  circumstances  the  Master  could  not, 
in  his  opinion,  do  otherwise  than  proceed  with  his  report 
upon  the  evidence  as  then  before  him;  and  to  this 
report  the  plaintiff  HeUyer  has  duly  filed  eleven  excep- 
tions. The  first  exception  questions  the  Master'^s  regu* 
larity  in  proceeding  after  the  allegation  of  abatement  i 
and  the  other  exceptions  are  directed  to  impeach  the 
correctness  of  his  findings  upon  all  the  points  mentioned 
in  his  report. 

4. .  With  regard  to  the  abatement  of  this  suit^  I 
decided  at  jthe  hearing  of  these  exceptions  that,  in  my 
opinion  upon  the  materials  before  me,  there  was  no 
abatement  of  the  suit  as  constituted,  and  I  remain  of 
that  opinion  ;  and  therefore  disallow  the  first  exception. 
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5.  But  with  respect  to  the  other  exceptionsy  I  am  moat 
anxious  to  allow  Mr.  Hellyet^  if  he  desires  it,  every 
further  possible  opportunity  of  substantiating  before  the 
Master  all  the  allegations  of  his  bill,  and  of  the  state  of 
facts  and  charge  which  he  took  into  the  Master^s  office, 
and  take  any  other  steps  which  he  may  be  advised  to 
take  in  this  suit. 

I  think,  therefore,  that  unless  Mr.  HMyer  wishes  me 
to  give  my  decision  upon  the  exceptious  and  report  as 
now  before  me,  my  right  course  is  at  present  neither 
to  allow  nor  disallow  any  of  the  exceptions  except  the 
first,  but  refer  the  report  and  exceptions,  except  the 
first,  back  to  the  Master,  with  liberty  for  him  to  proceed 
de  novo  as  from  the  27th  May  last,  reserving  all  ques- 
tions upon  these  exceptions,  and  as  to  the  costs  thereof, 
until  I  receive  his  further  report  as  to  such  further  pro- 
ceedings, if  any  such,  as  Mr.  HeUyer  may  take  before  him ; 
and  as  to  any  further  evidence  which  Mr.  HeUyer  may 
bring  before  him  :  Mr.  HeUyer  being  also  at  liberty  to 
make  any  further  or  other  application  to  the  Master,  or 
to  this  Court,  as  be  may  be  advised. 


Maj  19.       In  the  Matter  of  the  Trustee  Act  of  1852,  and  of  the 

Settlement  «iade  on  the  Marriage  of  William  B. 
Hutchison  and  Gracb  Emilt  Throsby. 

rpHIS  was  a  petition  presented  by  Oliver  S.  ThroAy^ 
one  of  the  trustees  of  the  settlement  made  on  the 
1  ft  th  '^**'™8^  ^^  Grace  Emily  Throsby^  praying  that,  in  con- 
juri  diotioo  formity  with  the  10th  section  of  the  Trustee  Act  of 
of'^t"^'*  1852,  certain  lands  might  be  vested  in  W.  C.  Curtis, 
Uhdi  (pATt  of  jointly  with  the  petitioner,  for  the  purpose  of  completing 
p«rtyr,*wbioh  ^^^  ^^  ^^^  conveyance  of  the  same  to  the  respective 
they  held  as  persons  entitled  as  purchasers  thereof, 
bat  before  the       By  the  marriage  settlement  referred  to,  and  which 

completion  of 


One  of  two 
trofttees  of  a 
merriage 
■ettlement 


the  ocnTejrances  and  receipt  of  the  purchase  in  one  j,  the  Court  oo  the  petition  of  ibe 

derthe  10 

IMoner,  jc       _ 
pleti^g  the  »ale  of  the  said  lands  and  conveying  them  to  the  purohaael^s. 


conUnaine  trnstee,  and  under  the  10th  section  of  the  Trustee  Act  of  1868,  niade  an  ordiv 
Testing  the  Isnds  in  the  petiMoner,  jointly  with  another  person,  for  the  purpose  of 
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was  dated  27th  June,  1866,  Mr.  O.  S.  Throsby  and  Mr.        IW. 
T.  de  K.  Billyard  were  appointed  trustees ;  and  it  was     TMi)eBT'B 
provided  that  if  either  of  tbem»  or  any  trustee  or  trufr-    g^d  Trustee 
tees  so  appointed  in  their  stead,  should  die,  refuse,  or    Act  of  1862. 
become  incapable  to  act  in,  or  be  desirous  of  being  dis- 
charged from,  the  execution  of  the  trusts  of  the  settle- 
ment, or  should  be  about  to  leave  the  colony,  it  should 
be  lawful  for  the  acting  trustee  for  the  time  being,  with 
the  consent  in  writing  of  the  said  Grace  Emily  Throsbjf^ 
to  appoint  a  new  trustee. 

The  petitioner  and  his  co-trustee  had^  as  mortgagees, 
caused  certain  lands,  part  of  the  trust  estate,  to  be  sold ; 
but  before  the  execution  of  the  conveyances  Mr.  T.  de 
JT.  Billyard  resigned  his  trusteeship,  and  left  the  colonyi. 
Grace  Emily  Throsby  (now  Mrs.  Hutchiaon)  resided 
in  England,  and  it  did  not  appear  that  her  consent  had 
been  given  to  the  present  application. 

The  petitioner  was  desirous  that  the  sale  of  the  said 
lands  might  be  completed,  and  the  purchase  money 
received ;  and  for  that  purpose  that  the  said  lands 
might  be  vested  in  him  jointly  with  Mr.  W.  C.  Curtis^ 
by  whom  they  might  then  be  conveyed  and  assigned  to 
the  purchasers. 

Owen  moved  in  accordance  with  the  prayer  of  the 
petition* 

The  Pbimaby  Judge.  You  have  not  got  Mrs. 
StUchison^s  consent  to  this  application.  The  fact  of 
her  being  resident  in  England  is  no  reason  why  such 
consent  should  be  dispensed  with. 

Owen.  We  are  not  now  applying  for  the  appoint- 
ment of  a  new  trustee  of  the  marriage  settlement,  in  the 
place  of  Mr.  Billyard.  All  that  we  ask  is  that  some 
person  may  be^appointed  to  convey  the  property.     Mr.  * 

CurHa  will  only  take  the  estate  for  the  purposes  of  the 
conveyance,  and  will  have  nothing  to  do  with  the 
marriage  settlement.  There  is  nothing  in  the  Trustee 
Act  to  prevent  the  Court  from  exercising  this  power. 
This  is  not  an  application  under  the  32nd  section  of  the 
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m^        Act,  but  under. the  10th  aectioii,  which  proWdes  thai 

where  any  perscm  shall,  be  seised  .of  any  lands,  jointly, 

XmoaVs     with  a  person,  out  of  the  jurisdiction,  the  Court  may 

^^^'^^^^    make  an  order  vesting  the  lands  in  the  person  so  jointly 

Aoiof  186a,    seised,  together  with  any  other,  in  such  manner  and  for 

such  estate .  as  the  Court  shall  direct.    The  cases  of 

SmUh  V.  SmUh  (a),  and.  the  Mwrquia  of  Buim'  Witt  (b) 

were  referred  to. 

Mj^87.  The  PiiKAKT  Judos  granted  the  order,  which  was 

drawn  lip  as  follows : — **  His  Honor  doth  order  and 
declare-  that  the  lands  and  premises  in  the  said  {letition 
comprised,  do'  vest,  and  the  same  are  hereby  vested,  in 
fV.C.  VUrtUy  jointly  with  the  said  petitioner  (the  said 
O:  S.  ThroAy)^  for  the  estate  of  T.  de  K:  BiUgar* 
therein,  for  the  purpose  of  completing  the  sale  and  con- 
veyance of  the  same  to  the  respective  persons  entitled  as 
purchasers  thereto.^ 


llaj  19.  Kkrk  and  wife  agam^t  Dickinson. 


The  wife      HpHE  biU  prayed  that  the  defendant  might-be  declared 
iS^w^i^  *  trustee  for  the  plaintiffs  of  an  allotment  of  land, 

and  decreed  to  transfer  it  to  Mrs.  JTsrr,  or  in  such 


cUat  had  pur- 


kMidiB  the  tnanner  for  her  benefit  as  the  Court  might  think  fit ;  or 
name  of  her  that  the  defendant  might  be  decreed  to  pay  to  the 
?tae  plain-     plaintiffs  the  sum-  of  jP500,  •  being  the  consideration 

^^^^^?^  nusntioned  in  a  tranafer  of  the  said  allotment  to  the 
a  gnuit  ef  the 

iMiiewis  defendant   by   Mrs.  Kerr   before   her  marriage,   with 

lMad?The  ^i^^^^^  ttom  the  date  of  the  transfer. 
^^iV^tOT  inh-       The  circumstances^of  the  case,  as  they  appeared  apon 

tnuMftrM  the  pleadings  and  evidence,  were- as  folbws  ^-— 

S\fc?4efoii?*       In  Jifly  186»,  the  plaintiff,  Lucy  Kerr,  then  IrMCf 

dent,  her  step-  Cokmafij  WB&  (as  the  plain tifis  alleged)  possesKd  of 
&ther.    After  , 

the  danghter*!  merriego,  she  end  her  hntthand  filed  a  bill,  preying  thet  the 
defendant  might  be  declared  a  troitee  lo^  them  of  the  hmd,  end  be  ormed  to  re- 
trancbr  it,  or  pi^.  tpthein  the  ooneideratbn  mentioned  in  tLe  tra'iifer.     Under  the 


enmstenem  of  the  caae,  bill  dismissed  with  eocts — it  not  appearing  thet  tlie  pnrehass 
bad  been  made  with  the  daughter's  moneys,  or  wee  intended  as  an  MTanoement  for  her. 

(•)  ^  L.  J.  Ch.  229.  (»}  6  J  or.  N.  S.  4S7. 
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certain  monejs  saved  otitof  wages  earned  by  her  as  a 
domestic  serradt — a  portion  of  which  she  requested  her        Ki 
mother,  ^he  defendant's  wife,  to  invest  for  her  in  the  ^^ 

purchase  of  certain  aUotments  of  land  in  the  village  of  'OananoK, 
Oblejr;  and  her  mother  accordingly  purchased  on  her 
behalf  J  at  a  government  sale  at  Molong,  two  allotments, 
which  were  subsequently  granted  to  the  said  plaintiff 
(then  Luey  Coleman)^  her  heirs  and  assigns.  On  one<of 
these- allotments  the 'defendant  (her  stepfather)  «rectedta 
-pnblic-^house  and  outbuildings,  but  (as  plaintifia  alleged) 
without  the'privity  or  consent  of  the  said'  Litcy  Coleman. 

The  bill  further  stated  that  the  plaintifls  intermarried 
on  the  ^th  of  March,  1866,  and  that  Mrs.  Kerr 
iittained  her  majority  in  December,  1866. 

It  was  further  stated  in  the  bill  that  the  plaintiff 
.  (Mrs.  Kerr^  then  Lucy  Coleman)^  while  still  under  age, 
being  desirous  of  marrying  the  plaintiff,  John  Kerr^ 
was  induced  by  the  defendant,  in  order  to  obtain  his 
^consent  to  the  intended  marriage,  to  transfer  to  him  the 
.allotment  on  which  the  public-house  was  erected,  arid 
that  under  such  influence  and  pressure  she  executed  a 
transfer  of  the  said  allotment  to  him  in  fee  for  the  sum 
of  £500*  A  memorandum  of  such  transfer  was  duly 
recorded  in  the  Registrar  General's  oiSce  on  the  28th  6t 
.  March,  1866,  and  with  a  memorandum  purporting  to'  be 
a  receipt  of  the  said  sum  endorsed  thereon,  and  a  cerdfi* 
cate  of  title  under  the  Act,  96  Vic,  No.  9,  was  subse- 
quently issued  to  the  defendant.  The  plaintiffs  charged 
that  the  £500^  or  any  part  of  it,  had  never  in  fact  been 
i>aid,  and  that  the  transfer  had  been  obtained  from' the 
plaintiff,  Mrs.  Kerrf  then  Lucy  Coleman^  while  Btill  an 
infant,  by.  undue  influence  on  the  part  of  the  defendant, 
and  by  the  pressure  of  withholding  his  consent  to  her 
marriage;  and  that  the  transfer  having  been  m^ide 
without  the  privity  or  consent  of  the  plaintiff,  John 
Kerr^  and,,  when  he  was  about  to  be  married  to  the 
plaintiff,  Lucy  Kerr^  was  fraudulent,  and  in  derogation 
of  his  marital  rights* 

The  defendant,  by  bis  answer,  admitted  the  fact  of 
the  purchase  by  his  wife— -the  erection  by  him  of  the 
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public-house — the  date  of  the  intertnorriage  of  the  pUdn- 
tifTs^-the  issue  of  the  grartt  to  the  female  plaintiff— the 
fact  of  the  transfer  of  the  land  to  him,  and  that  no  part 
of  the  consideration  money  mentioned  therein  had  ever 
been  paid  to  the  plaintiffs,  or  either  of  them.  All  the 
other  allegations  were  traversed.  He  denied  the  pos- 
session by  the  plaintiff,  Lficy  Kerr^  of  the  moneys 
alleged  to  have  been  employed  in  purchasing  the  land, 
and  of  her  alleged  request  to  her  mother  to  purchase  the 
land  for  her.  He  stated  that  the  allotment  on  which 
the  public-house  was  erected,  had  been  purchased  for 
£5  by  his  wife,  for  himself,  and  solely  and  entirely  out 
of  his  own  moneys,  which  he  had  placed  in  her  hands 
for  that  particular  purpose.  At  the  time  of  the  purchase 
he  was  of  extravagant  and  improvident  habits,  and  it 
was  for  the  purpose  of  putting  it  out  of  his  power  to 
dispose  of  the  land  and  waste  the  proceeds  that  his  wife 
made  the  purchase  and  obtained  the  grant,  in  her 
daughter's  name.  Being  afterwards  desirous  of  having 
full  legal  power  of  dealing  with  the  property,  and  of 
avoiding  any  question  that  might  be.raised  by  reason  of 
the  grant  being  !n  his  step-daughter^s  name,  the  defen- 
dant applied  to  the  plaintiff,  Lwsy  Kerr^  then  Coleman^ 
for  a  transfer  thereof,  making  use  of  no  inducement, 
except  that  the  land  was  in  fact  his  own,  and  not  know- 
ing at  the  time  that  she  intended  to  marry.  The  sum  of 
£B00  expressed  as  the  consideration  of  the  transfer,  was 
merely  nominal,  and  was  inserted  because  the  defendant 
was  under  the  impression  that  some  such  consideration 
was  necessary  to  confirm  his  title,  and  in  order  to  obviate 
any  question  on  difficulty  which  might  otherwise  be 
raised  by  a  purchaser,  in  case  the  property  should  be  sold. 
The  defendant  further  stated  that  the  plaintiff  Luef 
Kerr's  age  was  not  correctly  stated  in  the  bill ;  but  that 
at  the  date  of  the  transfer  she  was  of  the  age  of  .twentj'* 
one  years  and  nine  months,  and  that  no  auob  claim  as 
that  put  forward  in  the  bill  was  made  till  after  her 
marriage. 

The  plaintiff  Lucy  Kerr  stated  in  her  evidsnee  that 
abe  had  been  in  service  at  one  time,  and  saved  ^1  ISb.— 


and  wife 

T. 
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that  she  gave'  these  savings  to  her  mother  to  pay  the  ^99B. 
deposits  on  the  purchase  of  two  allotments,  which  her 
mother  told  her  she  was  going  to  huy  for  her — ^that 
the  defendant  told  her  to  write  down  and  get  the  deeds,  'Dwvxms, 
and  that  she  had  assisted  in  building  the  public-house. 
The  takings  of  the  house  were  about  jfe'SQOO  in  the  first 
two  years.  With  regard  to  her  age,  she  said  that  when 
she  was  marrjed  her  mother  told  her  that  she  was 
eighteen  years  and  six  months.  A  great  deal  of  evidenoa 
was  taken  upon  this  point ;  her  mother  confirming  the 
defendant's  statement  with  regard  thereto,  and  shewing 
special  reasons  why  the  plaintiff's  real  age  had  been  con- 
cealed from  her,  and  why  a  false  date  had  been  inserted 
in  the  certificate  of  her  baptism.  She  also  denied  that 
the  money  given  her  by  the  p^aintif!^'  was  employed  or 
intended  to  be  employed  in  purchasing  the  land,  and 
generally  corroborated  the  defendant's  c&se. 

The  plaintifis  were  taken  by  surprise  by  this  evidence, 
»nd,  with  the  view  of  contradicting  it,  brought  certain 
evidence  in  reply,  consisting  of  conversations  between  the 
plaintiffs  and  the  defendant  and  bis  wife.  A  motion  to 
expunge  the  evidence  iu  reply  as  inadmissible,  was  made 
on  behalf  of  the  defendant  at  the  hearing. 

Owefif  for  the  plaintiffs,  proceeded  to  argue  the 
question  of  the  admissibility  of  the  evidence  in  reply. 

The  Primabt  Judob.  Putting  out  of  consideration 
for  the  present  the  questions  involved  in  the  motion;  I 
wish  you  to  show  me  how  I  can  make  a  decree  in  this 
suit.  I  shall  not  dispose  of  the  motion  until  I  hear  the 
whole  case. 

Owen*  There  are  three  grounds  on  which  we  seek  a 
decree  in  terms  of  the  prayer  of  the  bill  :^-l8t.  That  the 
purchase  of  this  property  was  an  advancement  to  Mrs. 
JTerr;  secondly,  that  undue  influence  was  used  in 
obtaining  the  transfer;  and  thirdly,  that  the  transfer 
w«a  in  derogation  of  Mr,  Kerf's  marital  rights. 

The  Pbihabt  Judob.  You  cannot  argue  the  question 
of  advancement,  as  it  is  not  set  up  in  the  bill.     It  is  a 


tad  wife 

T. 
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tWS'        rule  of  Courts  of  Equity  that  things  must  not  only  be 
bene  probata^  but  also  bene  allegata.    Still  I  am  williog 
to  hear  what  you  have  to  say  on  this  point  just  as  if 
IhaxxHtox.     such  an  allegation  had  been  introduced  into  the  bill. 

Owen  then  cited  and  commented  on  the  following 

authorities:  —  As  to  advancement,   2  Story's  Equity 

Jurisprudence  (a).   Finch  v.  Finch  (b)^   Sidmouth  v. 

^Sidmouth  (c),  Powye  v.  Mansfield  (d).   Currant  v, 

.  Jago  {e)i  Grey  v.  Grey  (/) ;  as  to  derogation  of  marital 

rights,  Lady  Strathmore  v.  Bawee  {g)^  England  v. 

Dawns  (A) ;  and  against  the  motion,  Wright  v.  Wileoa 

:  (t),  Taylor  v.  Evans  (ft),  Briggs  v.  Ainswarth  (Q. 

Daids^  for  the  defendant,  was  not  called  on. 

The  Prikabt  Jubob  said— This  is  one  of  the  simplest 
cases.  The  bill  was  filed  in  1867,  and  claims  that  the 
defendant  should  be  declared  a  trustee  of  land  purchased 
by  his  wife  in  1868,  in  the  name  of  his  step-daughter, 
now  Mrs.  Kerr^  and  originally  granted  to  her,  but  which 
is  now  vested  in  the  defendant  himself.  It  appears  thai 
no  claim  of  this  kind  was  put  forward  by  Mrs.  Kerr 
until  after  her  marriage.  In  cases  of  this  kind,  it  is 
necessary  that  you  should  conclusively  establish  aome 
equity,  on  evidence  sufficient  to  over-balance  the  denial 
on  oath  of  the  defendant.  The  Court  never  disturbs  a 
legal  title,  unless  on  such  equity  being  shewn.  There 
is  nothing  conclusive  here  as  to  Mrs.  Kerr*s  advancing 
the  purchase  money.  She  says  she  gave  her  mother 
£\  12s.,  and  helped  to  btrild  the -house ;  and  it  seems 
she  drove  one  of  the  carts  for  some  little  time.  This  is 
too  paltry  to  be  reckoned  a  consideration  for  property 
worth  so  much.  And  the  mother  denies  that  she  ever 
spent  any  of  her  daughter's  money  at  all  in  the 
purchase ;  and  both  the  answer,  and  the  evidence 
adduced  for  the  defendant,  assert  that  the  entire  purchase  . 
money  was  his  own.    The  claim,  therefore,  put  fcHrward 

(a)  860.  1208.  (h)  15  Ve«.  60.  U)  %  Bmt.  454. 

{d)  3  Myl.  &  Or.  366.    {e)  \  OoU  Oh.  R.  S6S.  (Y)  2  SwUMt'  60a 

{9)  I  Wh.  Sl  T.  L.C  325.  Jh]  2  Be*^.  528. 

(f)  19  L,  J.  C.  P.  ri33.  {k)  2  M.  &  Rob*.  268-  {1)2  M.  <&  Bobs.  168. 
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by    the    bill,    on   the    ground  that   the   purchase    money  1868. 

belonged   to   Mrs.    Kerry   falls   to   the   ground.      As   little  KmR 

have  the  plaintiffs  established  that  the  defendant  meant  and  wife 

the    purchase    as  an  advancement  to  Mrs.  Ken.     A  step-  Dickinson 

father  may,  no  doubt,  place  himself  in  loco  farerUis  to, 
and  maintain  his  step-children ;  but  the  rule  as  to 
advancement  only  holds  where  the  party  placing 
himself  in  that  position  intends  to  provide  not  only 
for  the  present,  but  the  future  wants  of  the  child. 
There  is  no  evidence  that  such  was  the  defendant's 
intention  in  the  present  instance.  As  the  plaintiffs' 
claim  has  not  been  made  out  on  one  or  the  other  of 
these  grounds,  it  is  unnecessary  to  consider  the  effect  of 
the  evidence  or  arguments  as  to  the  other  points ;  for  if 
Mrs.  Kerr  had  no  right  to  the  land,  there  could  be  no 
undue  influence  brought  to  bear  upon  her,  nor  any 
derogation  of  Mr.  Kerr*s  marital  rights,  in  obtaining 
from  her  a  transfer  of  the  property  to  the  person  entitled 
to  it.  And  having  failed  to  shew  her  right  to  the  land, 
the  alternative  prayer  for  the  payment  to  her  of  the 
£500  must,  of  course,  also  be  refused.  The  plaintiffs' 
evidence  is  not  only  insufficient  to  sustain  their  claim  as 
against  the  defendant's  legal  title  and  the  evidence  on 
his  side,  but  is  sometimes  contradictory  of  the  case  as  set 
up  by  their  bill.  For  instance,  the  bill  alleges  that  the 
public-house  was  built  without  the  privity  or  consent  of 
the  plaintiff  Mrs.  Kerr ;  and  in  her  evidence  she  says 
that  she  helped  to  build  it.  I  must  dismiss  the  bill  with 
costs  ;  but  as  I  am  of  opinion  that  part  of  the  evidence 
admitted  in  reply  should  have  been  rejected,  and  conse- 
quently the  motion  is  partly  granted  and  partly  refused, 
there  will  be  no  costs  of  it  on  either  side. 


B— 7 
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EccUaiastical.  In  the  Will  of  John   Mabsh,  late  of  Kingswood  Hill,  in 

the  County  of  Gloucester,  in  England,  and  fonnerlv 
of  Sydney,  in  the  Colony  of  New  South  Wales, 
Gentleman,   deceased. 

Marsh  against  Patten  and  another. 

THIS  was  a  suit  instituted  in  the  ecclesiastical  juris- 
diction of  the  Court,  in  consequence  of  a  caved 
entered  by  the  defendants,  WiUiam  Patten  and  William 
Munro,  against  the  application  of  the  plaintiff,  Elizabeth 
Marsh,  for  probate  of  the  will  of  John  Marsh,  her  late 
husband. 

It  appeared  from  the  plaintiffs  statement  that  the  said 
John  Marsh  made  his  will,  bearing  date  the  16th  day 
of  June,  1858,  and  thereby  appointed  the  defendants, 
William  Patten  and  William  Munro  and  John  Martin 
(now  deceased)  and  James  Henry  James,  executors,  and 
the  plaintiff,  Elizabeth  Marsh,  his  wife,  executiix 
thereof ;  and  by  a  codicil  dated  7th  May,  1859,  the 
testator,  after  revoking  the  appointment  of  the  said 
J.  H,  James  as  one  of  his  executors,  appointed  his 
daughter,  Mary  Ann  Marsh,  as  joint  executrix  with 
his  wife,  to  act  for  all  the  purposes  of  his  estate  in 
England,  but  not  for  any  estate  in  Sydney. 

Mr.  Marsh  died  in  England  on  the  19th  of  June, 
1859,  and  his  will,  with  the  codicil  thereto,  was  proved 
in  the  Court  of  Probate  on  the  24th  of  August,  in  the 
same  year;  and  administration  of  all  the  personal  estate 
of  the  deceased  was  granted  by  that  Court  to  the  said 
Elizabeth  Marsh,  as  executrix  named  in  the  will,  and 
to  Mary  Ann  Marsh  as  such  executrix  for  England, 
named  in  the  said  codicil — power  being  reserved  to  make 
the  like  grant  to  W,  Patten,  W.  Munro,  and  John 
Martin,  when  they  should  apply  for  it. 

breach  of  trust 

and  devastavit  of  the  testator^s  assets,  the  Court  ordered  her  to  pay  all  the  costs  of  suitt 

wherein  her  co-executors  as  defendants  resisted  her  claim. 

Semble,  that  under  such  circumstances  an  injunction  would  be  granted  in  Equity  to 
restrain  the  applicant  from  receiving  any  of  the  assets,  if  such  there  were,  within  the 
jurisdiction  of  the  Court. 


The   Ecclesias- 
tical  Court  is 
compellable  by 
mtuidamus 
from  the  Tem- 
poral Court  to 
grant  probate 
to  every  execu- 
tor named  in  a 
will,  if  he  de- 
sires probate, 
and  this  with- 
out reference 
to  his  conduct 
either  during 
the  testator*  s 
life  or  since. 

Two  of  the 
executors 
named  in  the 
will  of  M.  ob- 
tained probate 
thereof,  with 
leave  reserved 
to  the  testator's 
widow  to  come 
in  and  prove  as 
executrix. 
Nine  years 
afterwards,  the 
widow  having 
applied  for  pro- 
bate, the  ap- 
plication was 
granted ;    but, 
as  it  appeckred 
that  her  co- 
executors  had 
already  fully 
€ui4  bona  fide 
cidministered 
the  estate,  and 
that  she  had 
committed  a 
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A  duplicate  of  the  will  and  codicil  was  proved  in  the 
Supreme  Court  of  this  colony,  on  the  2nd  of  August, 
1860,  and  administration  of  the  personalty  of  the 
deceased,  in  this  colony,  granted  to  the  said  W.  Patten, 
W.  Munro,  and  J.  Martin,  leave  being  reserved  to  the 
said  Elizabeth  Marsh  to  come  in  and  prove. 

The  defendants  disputed  the  plaintiff's  claim  to  pro- 
bate, resting  their  defence  on  the  following  grounds,  viz. 
— That  the  personal  estate  and  assets  of  the  testator  had 
been  fully  administered  by  the  defendants,  and  the  debts 
and  legacies  paid  and  satisfied,  and  the  residue  disposed 
of  according  to  the  trusts  of  the  will ;  that  all  the  chil- 
dren of  the  testator  had  attained  their  respective  ages  of 
twenty-one  years ;  that  the  plaintiff  came  out  to  this 
colony  in  the  year  1862,  and  has  ever  since  continued  to 
reside  here,  and  was  well  aware  that  the  defendants  were 
administering  the  testator's  assets,  and  had  now  fully 
administered  the  same ;  that  the  plaintiff  had  not  ac- 
counted for  the  great  delay,  since  the  death  of  the 
testator,  in  applying  for  probate  ;  that  she  was  a  trustee 
of  the  will  and  joint  tenant  in  trust  with  the  defendants 
of  all  the  real  estate  thereby  devised ;  and  the  defen- 
dants submitted  that  the  plaintiff's  application  for  pro- 
bate was  unnecessary  and  useless,  inasmuch  as  all  the 
personal  estate  of  the  testator  had  been  fully  adminis- 
tered. 

The  defendants  further  stated  that  the  plaintiff,  at  one 
time,  claimed  to  be  entitled  to  a  Ufe  interest  in  a  sum  of 
£2002  2s.  Id.,  which,  at  the  time  of  the  testator's  death, 
was  invested  in  government  securities  in  England  ;  and 
in  her  residuary  accoimt,  filed  in  the  office  of  the  Inland 
Revenue  in  England,  on  the  4th  of  October,  1859,  she 
made  a  declaration  that  no  legacy  duty  was  payable 
thereon  until  after  her  death,  and  she  refused  to  pay  the 
said  sum  to  the  defendants  for  administration,  as  part  of 
the  residuary  assets,  until  compelled  to  do  so  by  the 
threat  of  legal  proceedings  against  her ;  and  they  further 
submitted,  that  as  the  assets  had  been  fully  administered 
there  w^as  no  fund  out  of  which  to  pay  the  costs  and 
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Mabsh 

V. 

Patten 
and  another. 


June  19. 


expenses  of  the  plaintiffs  claim  to  probate,  and  that  for 
these  reasons  she  should  be  ordered  to  pay  the  costs. 

The  case  came  on  for  hearing  before  his  Honour  Mr. 
Justice  Hargrave.  Admissions  on  both  sides  as  to  the 
principal  facts  were  read,  and  the  following  evidence 
given  by  the  defendants  as  to  their  administration. 

The  defendant,  WiUiam  Munro,  deposed — I  have 
taken  steps  in  collecting  the  assets.  All  the  personal 
estate  is  collected.  I  have  paid  all  the  debts  of  the 
testator.  I  paid  the  debts  shortly  after  I  took  out  pro- 
bate. The  assets  have  been  divided  among  the  residuary 
legatees  as  far  as  we  could.  There  is  a  small  balance  in 
the  bank.  I  can't  say  that  that  balance  arises  from  the 
sale  of  the  personal  estate  only.  Mrs.  Marsh  has  been 
in  receipt  of  the  rents  from  the  realty,  from  shortly  after 
she  came  out  to  the  colony.  I  got  information  of  the 
£2000  referred  to  in  the  responsive  allegation  from  the 
letter  read.  I  applied  to  Mrs.  Marsh  for  that  money,  and 
got  it.  There  was  some  difficulty  in  getting  it.  She 
said,  that  sooner  than  the  children  should  get  it,  she 
would  like  to  see  it  at  the  bottom  of  the  sea.  She  ulti- 
mately paid  it.  The  dividends  on  the  shares  are  regu- 
larly paid  to  the  legatees. 

On  cross-examination  the  witness  stated — There  is 
only  one  balance  to  my  credit  as  executor,  and  part  of 
that  I  am  reserving  for  one  legatee  in  America,  Mrs. 
Flint,  and  part  for  another  legatee  in  England,  Mrs. 
Parker.  This  balance,  I  believe,  arose  from  the  sale  of 
land  and  shares.  Application  was  made  by  Mrs.  Parker 
for  her  legacy,  but  we  refused  to  pay  it,  under  the 
advice  of  counsel.  Mrs.  Flint  also  asked  for  the  shares 
to  be  sold,  but  not  if  money  was  coming  in.  The  shares 
I  speak  of  are  in  the  Insurance  Company,  and  the  Com- 
mercial and  the  Joint  Stock  Banks.  They  stand  in  the 
name  of  the  executors,  in  trust  for  Mrs.  Parker  and 
Mrs.  Flint.  The  time  for  the  division  was  when  the 
youngest  child  came  of  age.  All  persons  who  could  give 
us  a  valid  discharge,  have  had  their  shares  transferred  to 
them. 
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Mr.  WiUiam  M.  Martin  gave  evidence  as  follows : — 
I  have  been  the  accountant  of  this  estate  for  the  last 
five  years.  The  accounts  show  that  the  debts  have  been 
paid.  After  the  youngest  child  came  of  age,  those 
persons  who  resided  in  Sydney  had  their  shares  trans- 
ferred to  them ;  the  other  shares  are  in  the  bank  to  the 
<5redit  of  the  executors,  for  Mrs.  Parker,  Mrs.  Flint, 
and  Mrs.  Kdligett.  The  dividends  of  those  shares  are 
paid  to  the  attorneys  of  the  respective  parties,  when  they 
are  applied  for,  after  becoming  due.  I  am  attorney  for 
Mrs.  Flint.  Mrs.  Flint  first  asked  for  shares  to  be  sold 
to  a  certain  amount,  which  was  done.  She  afterwards 
asked  that  the  whole  of  the  shares  and  property  should 
be  sold,  and  that  the  proceeds  of  all  that  was  coming  to 
her  should  be  given  to  her.  The  executors  said,  that 
they  would  require  a  release  from  her  for  the  money  to 
be  paid,  and  that  they  would  take  counsel's  opinion  as  to 
whether  I  could  give  a  valid  discharge  ;  and  if  I  could, 
they  would  pay  it.  Afterwards,  they  told  me  that 
•counsel  had  advised  that  I  had  not  sufficient  power  to 
enable  me  to  give  a  valid  discharge. 

On  cross-examination  the  witness  said — I  had  pre- 
viously written  to  Mrs.  Flint  to  ask  what  she  would  like 
done  with  her  share,  if  the  estate  was  wound  up.  Under 
her  instructions  I  asked  the  executors  to  sell  the  shares 
and  give  me  the  money.  They  wanted  to  know  whether 
I  had  power  to  receive  the  whole  of  the  money,  and  give 
them  a  valid  discharge.  From  the  first  time  I  had  the 
books  there  wa^  a  separate  account  opened  for  each  of 
the  legatees,  and  the  shares  were  transferred,  when  the 
youngest  Came  of  [age,  to  each  of  them,  except  Mrs. 
Flint,  Mrs.  Parker,  and  Mrs.  Kdligett.  Previous  to  the 
division,  the  shares  in  the  Commercial  Bank  were  placed 
to  each  of  their  names.  When  I  paid  over  the  shares 
to  each  person,  I  did  not  produce  the  accounts  to  thenw 
I  was  not  asked  to  do  so.  I  had  an  account  to  shew 
them  if  they  required  it. 
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Owen  argued  the  case  for  the  plaintiff,  and 
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Mabsh  ' 

V.  His  Honour  gave  judgment  as  follows  : — 

and  an^er  "^^^   ^^*^   *   ®^*  instituted  in   the   ecclesiastical  juris- 

Jime  23  diction   of   this   Court   for   the   issue   of   probate   to  the 

plaintiff,  as  executrix  of  the  will  and  codicil  of  John 
Marsh,  late  of  Sydney,  who  died  on  the  19th  June, 
1859.  The  said  will  and  codicil  were  duly  proved  in 
this  Court  on  2nd  August,  1860,  by  the  two  defendants 
(together  with  John  Martin,  their  co-executor,  since 
deceased),  and  the  usual  leave  to  the  present  plaintiff,  as 
executrix,  was  then  reserved  to  come  in  and  prove.  This 
reserved  leave  she  now,  after  nine  years,  desires  to  avail 
herself  of ;  but  to  this  application  the  defendants  have,, 
in  my  opinion,  very  properly  filed  a  caveat,  and  brought 
all  the  circumstances  under  my  present  consideration. 

The  defendants,  by  the  evidence  before  me,  fully 
proved — (1).  That  the  personal  estate  of  the  deceased  in 
this  colony  has  been  long  since  collected  and  adminis- 
tered completely,  and  with  perfect  bona  fides,  by  the 
defendants,  as  the  sole  acting  executors  in  this  colony. 
(2).  That  there  is  not  the  slightest  imputation  on  them 
or  their  conduct  as  such  executors ;  or  against  the  faith- 
fulness of  their  accounts.  (3).  That  all  the  testator^s 
debts  were  duly  paid  shortly  after  probate  by  the  defen- 
dants ;  and  that  about  two  years  ago,  on  the  youngest 
child  of  testator  attaining  twenty- one  years  of  age,  the 
testator's  net  residuary  assets  were  duly  divided  among 
the  testator's  children  as  residuary  legatees ;  and  such 
shares  were  duly  paid  and  transferred  about  two  years 
ago  to  such  of  the  residuary  legatees  as  were  able  to  give 
lawful  discharges ;  and  that  the  defendants  have  now 
only  the  unpaid  shares  of  the  residue  belonging  to  those 
of  the  residuary  legatees  resident  in  England  and 
America  ;  and  that  the  only  cash  in  their  hands  is  the 
sum  of  30s.  or  £2,  without  any  prospect  or  suggestion 
by  the  plaintiff  that  there  are  any  outstanding  assets  of 
the  testatop,  either  here  or  in  England. 

It  also  clearly  appears  that  in  1862  the  plaintiff 
induced    her    daughter,    Mrs.    Mary    Ann    Parker    (thea 
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the  wife  of  Mr.  A,  E.  Parker),  to  sign  her  name  in  the 
books  of  the  Bank  of  England  as  Mary  Ann  Marsh,  in 
which  name  she  had  been  named  joint  executrix  with 
her  mother  of  the  English  assets — the  object  being  to 
get  possession  and  transfer  a  sum  of  £2000,  then  stand- 
ing in  the  Three  Per  Cent.  Consols,  from  the  testator's 
name  into  the  name  of  the  plaintiff  alone  ;  which  transfer 
so  effected  was  not  discovered  till  1866,  when,  upon  a 
letter  from  Mr.  and  Mrs.  Parker  to  the  defendant, 
Patten,  complaining  of  this  breach  of  trust,  Mrs.  Marsh, 
the  present  applicant  for  probate,  was  compelled  by  the 
acting  executors,  the  defendants  hereto,  to  refund  the 
£2000  to  the  testator's  estate.  The  witnesses'  words 
are — "  She  said  that  sooner  than  the  children  should  get 
the  money,  she  would  like  the  money  to  be  at  the  bottom 
of  the  sea."      She  ultimately  paid  it. 

Under  these  circumstances,  any  one  of  common  sense 
would  think  that  I  must  at  once  dismiss  the  present 
application,  and  with  costs ;  but,  owing  to  the  still  con- 
tinuing subdivision  of  jurisdictions  in  this  Court  into 
common  law  jurisdiction,  equitable  jurisdiction,  and 
ecclesiastical  jurisdiction,  I  am  bound,  according  to  what 
is  called  ''  Ecclesiastical  Law,''^  to  grant  the  plaintiff  her 
most  improper  application. 

The  authority  cited  by  Mr.  Gordon,  from  pages  339- 
340  of  Vol.  I.  of  Williams^  Executors,  show  conclusively 
that  the  Ecclesiastical  Court  is  compellable  by  mandamus 
from  the  Temporal  Court  to  grant  probate  to  every 
executor  named  in  the  will,  "  if  he  desires  probate,"  and 
this  without  reference  to  his  conduct  either  during  the 
testator's  life  or  since.  Mr.  Owen  endeavoured  most 
earnestly  and  ingeniously  to  induce  me  to  create  an 
exception  in  this  case  to  this  general  rule ;  but  consider- 
ing the  high  authority  of  Lord  Holt,  who  established 
the  rule  in  Rex  v.  Raines,  and  the  old  constitutional 
piifLciples  upon  which  the  rule  is  founded,  I  am  re- 
luctantly compelled  as  "  Ecclesiastical  Judge "  to  grant 
the  probate  as  desired. 

This,  however,  will  be  no  impediment  whatever  to  any 
application  which  may  to-morrow  be  made  to  me,  in  the 
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Equity  jurisdiction  of  this  Court,  to  grant  an  injonctioD 
against  Mrs.  MarsKs  receiving  one  shilling  of  the  testa- 
tor's assets,  if  such  there  be,  within  the  jurisdiction  of 
this  Court,  on  the  ground,  if  properly  established  by 
evidence  on  such  bill,  that  she  has  already  committed  a 
flagrant  breach  of  trust  and  devastavit  of  the  testator's 
assets  as  to  the  £2000. 

It  is  fortunate  for  the  character  of  our  administration 
of  justice  that  the  charter  of  justice  which  compels  me 
to  admit  this  plaintifi  to  probate,  enables  me  also  'Wo 
adjudicate  as  to  costs,^^  which  I  accordingly  do,  by 
directing  that  the  plaintiff  do  pay  all  the  defendants' 
costs  of  this  suit  and  application,  and  incident  thereto. 


June  26. 
July  31. 

On  the  decease 
of  defendant's 
solicitor,  plain- 
tiff moved  for 
an  order  to 
compel  them 
to  appoint 
another,  or 
that  process 
might  be 
served  on  them 
personally. 
The  motion 
was  ordered  to 
stand  over  to 
a  certain  date 
— defendants 
to  be  served 
personally  with 
notice.     On 
the  motion 
coming  on,  it 
appearing 
that  the  de- 
fendants had 
in  the  mean- 
time appointed 
a  solicitor,  the 
Court  ordered 
the  costs  of 
the  motion  to 
be  costs  in  the 
cause  to  all 
parties. 


Nicholson  against  Swan  and  others. 

^TOTION  on  behalf  of  the  plaintiff,  for  an  order  to 
compel  the  defendants,  John  Stcan  and  Henry 
Hubert,  to  appoint  a  solicitor  in  the  place  of  John  Ryan 
Brenan,  deceased,  their  late  solicitor  in  this  suit;  or 
that  the  plaintiff  might  be  at  liberty  to  serve  process  on 
the  said  defendants  personally. 

The  Primary  Judge  ordered  that  the  motion  should 
stand  over  till  the  28th  of  July,  and  that  notice  thereof 
should  be  served  on  the  defendants. 

Gordon,  for  the  plaintifE,  now  stated  that,  since  the 
date  of  the  motion,  the  defendants  had  appointed  a 
solicitor  in  the  place  of  Mr.  Brenan,  but  asked  for  costs, 
as  the  application  had  been  a  proper  one. 

The  Primary  Judge.  As  the  parties  have  appointed 
a  solicitor  there  will  be  no  order,  except  that  the  costs 
of  the  motion,  and  consequent  upon  it,  be  costs  in  the 
cause  to  all  parties. 
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In  the  matter  of  the  Estate  of  Robert  Napier,  late  of  July  31. 

Sydney,  in  the  colony  of  New  South  Wales,  Esquire, 
deceased. 

TN  this  matter  an  order  had  been  made  on  the  appli-  Application 
^  cation  of  one  of  the  executors  of  Mr.  Najner's  will,  J^i^J^dSect^na 
for  the  administration  of  his  personal  estate.      The  order  in  an  order 

directed,    inter    alia,    an    account    to    be    taken    by    the  ^rtiSfuiwd?" 
Master  of  the  debts  and  liabilities  affecting  Mr.  Napier^s 
personal  estate,  distinguishing  debts  from  liabilities,  and 
habilities  certain  from  liabilities  contingent. 

The  Master  made  his  general  report,  dated  4th  June, 
1868,  and 

(hoen,  for  the  executor,  now  moved  that  the  report 
be  confirmed. 

Davis,  for  L.  H.  J.  McLean  (one  of  the  creditors), 
applied  for  the  transfer  of  certain  shares,  of  which  Mr, 
Napier  was  a  trustee  for  Mr.  McLean ;  and  submitted 
that  under  the  circumstances,  and  to  save  expense,  a 
direction  to  that  effect  might  be  included  in  the  order 
confirming  report.  It  was  not  a  question  of  right,  but 
of  time  and  expense.  The  portion  of  the  report  referring 
to  these  shares  was  as  follows  : — "  I  find  that  the  liabili- 
ties affecting  the  personal  estate  of  the  said  Robert 
Xapierf  deceased,  which  have  been  brought  in,  consist 
of  fifty-two  shares  in  the  capital  stock  of  the  Austra- 
lasian Steam  Navigation  Company,  which  were  pur- 
chased by  the  said  Robert  Napier  with  certain  moneys 
of  L.  H,  J.  McLean,  and  which  are  now  standing  in  the 
name  of  the  said  Robert  Napier  as  a  trutsee  for  the  said 
L,  H.  J.  McLean ;  and  I  find  that  such  liability  is 
certain." 

Owen  objected  to  the  insertion  of  such  a  direction  in 
the  order. 

The  Primary  Judge.     This  is  a  motion  to  confirm  a 
report ;    and   I   cannot,   unless  by   consent,  travel   out  of 


2«i 


SUPREME  COURT  REPORTS. 


1868. 


Ill  the  matter 

of  the  Estate 

of  Robert 

Napier. 


the  usual  practice  by  including  in  the  order  of  confir- 
mation such  a  direction  as  Mr.  Davis  asks  for.  I  do  not 
see  why  the  usual  course  should  not  be  followed  in  this 
case,  nor  how  the  departure  from  it,  which  I  am  asked 
to  make,  would  save  either  time  or  expense. 


July  31. 

When  the 
McMter  refuses 
to  oarry  out  a 
reference, 
there  is'  no 
necei^ty  for  a 
oertiroate  of 
his  refusal  be- 
fore applying 
for  an  order 
directing  him 
to  proceed. 


Hellyer  and  another  against  Druitt  and  others. 

J^OEDOy  moved  on  behalf  of  the  plain^ff,  1^'- 
^^  Hdlyer,  for  an  order  directing  the  Master  to  pro- 
ceed on  an  amended  state  of  facts  and  charge  left  by  the 
plaintifi  subsequently  to  the  order  on  exceptions  made 
in  this  suit  on  the  3rd  of  June  last,  and  reported 
ante,  p.  7. 

It  appeared  that,  on  the  17th  of  June,  the  Master 
granted  the  plaintifE  permission  to  bring  in  an  amended 
state  of  facts,  and  the  same  was  shortly  afterwards  left 
in  the  Master's  office. 

The  Master,  on  the  objection  of  defendant's  counsel, 
refused  to  proceed  on  this  state  of  facts,  and  entered  in 
his  book  a  minute  of  the  circumstances,  as  follows : — 

**  June  24. — A  new  state  of  facts  having  been  brought  before  the- 
Master  by  Mr.  7/f//ye7',  and  left  yesterday,  the  23rd  instant,  the  Master 
declines  to  procee<l  on  the  new  state  of  facts — Mr.  Hellyer  having 
tendered  the  evidenceof  his  son  in  support  of  them-but  offered  to  take 
the  evidence  of  his  son  on  the  state  of  facts  of  W.  Hellyer  and  J.  K 
Brooks  t  left  on  the  5th  of  April,  1867,  and  Upon  which  state  of  facte  the 
Master  made  his  report  of  the  29th  of  April  last.  This  new  state  of 
facts  was  not  in  compliance  with  the  Master's  direction  of  the  17th  of 
June- -his  direction  being  an  amended  state  of  facts— nor  in  accordanoer 
in  the  Master's  opinion,  with  the  order  of  the  Primary  Judge  on  th» 
hearing  of  the  exceptions." 

Sir  Tf.  M,  Manning,  Q.C.,  for  the  defendants,  took 
a  preliminary  objection,  viz.,  that  no  report  or  certificate 
of  the  Master's  refusal  to  proceed  had  been  obtained; 
citing  Rhodes  v.  Rhodes  (a),  and  Semjnll  v.  CampbeU  (6). 
[The  Primary  Judge.  In  Semj)iU  v.  CampbdL  the 
motion  was  for  the  purpose  of  stopping  the  Master  from 
proceeding :    this  is  for  directing  him  to  go  on  with  a 


(a)  1  L.R.  Ch.  Ap.  81. 


(6)  6  Sup.  Ct.  R..  Eq.  81. 


.      CASES  IN  EQUITY. 

reference.]  It  is  submitted  that  the  practice  should  be 
the  same  in  both  cases.  In  Nicholson  v.  Swan  (a)  the 
Master  refused  to  take  certain  evidence,  and  it  was  held 
that  his  decision  could  not  be  reversed  until  after  it  had 
been  reported  or  certified  to  the  Court. 

Gordon,  There  is  a  great  difference  between  the  two 
cases.  It  is  quite  proper  to  make  an  application  Uke 
this  when  the  Master  refuses  to  carry  out  a  reference. 
We  cannot  be  shut  out  from  showing  that  the  Master  has 
refused  to  do  what  the  Court  required  him ;  Hough  v. 
Williams  (6),  Daubeney  v.  Coghlan  (c),  Davis  v.  Lord 
Conibermere  {d). 

The  Primary  Judge.  I  must  overrule  the  prelimi- 
nary objection.  It  is  suggested  that  the  Master  has 
refused  to  carry  out  a  reference.  We  shall  see  hereafter 
whether  he  has  done  so  or  not.  At  present,  I  decide 
that  I  can  hear  a  motion  for  a  direction  to  the  Master  to 
proceed,  without  a  certificate  that  he  has  refused  to 
do  so. 

After  argument,  his  Honor  said,  that,  by  the  order  of 
the  3rd  of  June,  liberty  was  given  to  the  plaintifi  to  pro- 
ceed de  novo,  as  from  a  certain  date ;  and  there  was 
nothing  in  it  to  exclude  him  from  so  proceeding  by  means 
of  a  new  state  of  facts,  if  he  thought  proper. 

Motion  granted. 
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(a)  7  Sup.  Ct.  R.,  Eq.  4. 
(c)  12  Sim.  507. 


(6)  3  B.C.  C.  189. 
(rf)  14  Sim.  402. 
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In  the  will  of  John  Simpson  Jackson,  late  of  Balmain, 
near  Sydney,  in  the  colony  of  New  South  Wales, 
watennan,  deceased. 


Jackson  against  Jackson. 

J.,  by  his  will 
made  in  1866, 
devised,  specifi- 
cally, a  house 
and  also  all 
his  real  estate, 
and  bequeathed 
all  his  personal 
estate  to  his 
wife,  whom  he 
appointed  sole 
executrix.     By 
a  testamentary 
instrument 
executed  in 
1868,  the  tes- 
tator expressed 
his  will  as  fol- 
lows— •*  After 
the  payment  of 
my  just  debts, 
Ac,  1  will  and 
bequeath  all  I 
die  possessed 
of  to  D.,  H., 
and  to  my  son 
J.,  in  trust  for 
the  benefit,  ac- 
cording to  the 
best  of  their 
judgment,  of 
my  wife  and 
family."     D. 
and  H.  dis- 
claimed the 
estates,  inter- 
ests, and  trusts 
of  the  latter 
instrument, 
"  to  the  intent 
that  the  same 
might  be 
vested  in  J.,"  who  applied  for  probate,  as  executor  according  to  the  tenor. 

Application  refused. 

Held,  that  the  specific  devise  to  the  widow  was  not  revoked  by  the  later  instrument 
If  a  devise  in  a  will  be  clear,  it  is  incimribent  on  those  who  contend  it  is  not  to  take  efiieci 
by  reason  of  a  revocation  in  a  codicil,  to  show^  that  the  intention  to  revoke  is  equally 
clear  and  free  from  doubt,  as  the  original  intention  to  devise. 

Held  also,  that  the  two  testamentary  instruments  could  be  read  continuously  without 
rejecting  any  part  of  either. 


rpHIS  was  a  suit  instituted  in  the  ecclesiastical  juiis- 
diction  of  the  Court  by  John  Jackson,  the  eldest 
son  of  the  testator,  against  Margaret  Jackson,  his  widow, 
who  had  entered  a  caveat  against  an  application  by  the 
plaintifE  for  a  grant  of  probate  to  him  as  '^  executor 
according  to  the  tenor"  of  a  testamentary  instrument,  in 
which  he  was  named  one  of  the  trustees. 

It  appeared  that  the  testator  left  behind  him,  at  his 
death,  two  testamentary  papers,  which,  for  the  purpose  of 
the  present  application,  it  was  agreed,  should  be  con- 
sidered as  duly  executed.  The  first  was  dated  the  27th 
April,  1866,  and  was  in  the  following  terms : — 

<*  This  is  the  last  will  of  me,  John  Simpson  Jackson,  of  Darling-street, 
Balmain,  near  the  city  of  »Sydney,  in  the  colony  of  New  South  Wales, 
licensed  waterman.  In  the  first  place  I  direct  that  all  my  just  debts, 
funeral  and  testamentary  expenses,  be  fully  paid  and  satisfied,  and  I 
charge  all  my  real  and  personal  property  therewith  and  subject  it 
thereto.  I  give  and  devise  the  house  in  which  I  now  reside  in  Darling- 
street,  Balmain,  aforesaid,  with  the  appurtenances  and  all  other  real 
estate  whatsoever  and  wheresoever,  whether  in  possession,  reverdon, 
remainder,  or  expectancy,  over  which  at  the  time  of  my  decease  I  shall 
hare  any  beneficial  disposing  power,  unto  my  dear  wife,  Margarti 
Jackson  (formerly  Margaret  Daley),  to  hold  the  same,  subject  sod 
charged  as  aforesaid,  unto  my  said  dear  wife,  her  heirs,  executors, 
administrators,  &  assigns,  absolutely,  tor  ever,  according  to  the  nature 
and  quality  thereof  respectively.  I  also  give,  bequeath,  and  appoint 
all  the  personal  estate  and  effects  whatsoever  and  wheresoever  (in- 
cluding leaseholds  for  years,  and  other  chattels  real)  of  which  I  shall  be 
possessed,  or  over  which  I  shall  have  any  power  of  appointment  or  dis- 
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position  at  the  time  of  my  decease,  and  every  part  thereof  (but  subject  1868. 

and  charged  as  afore8aid)untomy  said  dear  wife,  Margaret,  forherown  — 
absolute  use  and  benefit.  I  nominate  and  appoint  my  said  wife, 
Margaret  Jackson^  sole  executrix  of  this  ray  will.  And  I  hereby  revoke 
all  other  wills  and  testamentary'  instruments  heretofore  by  roe  made. 
In  witness  whereof  I  have  hereunto  subscribed  my  name,  the  twenty- 
seventh  day  of  April,  in  the  year  one  thousand  eight  hundred  and 
sixty-six.  JohnS.  Jachton,  Signed  by  the  said  testator,  John  Simpson 
Jackson f  as  his  last  will  and  testament,  in  the  presence  of  us  present  at 
the  same  time,  who,  at  his  request,  in  his  presence,  and  in  the  presence 
of  each  other,  have  subscribed  our  names  as  witnesses.  E.  A .  Mackech- 
tiie,  solicitor,  Sydney  ;  J.  C.  Franklin,  clerk  to  E.  A.  Mackechnie." 

The  secoad.  was  dated  4:th  March,  1868,  and  was  as 
follows : — 

**  This  is  the  last  will  and  testament  of  me,  Jolui  Simpson  Jackson, 
of  Balmain,  boatman.  After  the  payment  of  it\y  just  debts,  funeral  and 
testamentary  expenses,  I  will  and  bequeath  all  I  die  possessed  of  to  the 
Rev.  George  F.  Dillon,  R.  C.  clergyman,  Balmain,  to  Mr.  Michael 
Hyland,  and  to  my  son,  John  Jackson,  in  trust  for  the  benefit,  according 
to  the  best  of  their  judgment,  of  iny  wife  and  family.  And  In  the  event 
of  any  disagreement  bet  ireeniheHemy  trustees,  I  desire  that  the  opinion  of 
any  two,  including  the  Rev.  M  r.  Dillon,  shall  prevail  in  the  disposal  of 
all  or  any  of  my  property  for  the  said  trust.  And  1  appoint  the  Rev. 
George  F,  Dillon  aforesaid  the  sole  legal  guardian  of  my  aforesaid  chil- 
dren under  the  age  of  twenty -one  years.  Signed  on  this  the  fourth  day 
of  March,  1868,  by  me,  John  S.  Jacksom,  Signed  in  the  presence  of  us, 
the  undersigned,  who,  in  the  presence  of  the  testator,  and  the  pi  esence 
of  each  other,  have  on  this  the  4th  day  of  March  signed  last  will  and  i 

testament.     Fanny  Jackson.     Jane  Jackson. 

The  testator  died  on  the  15th  of  March,  18()8,  six 
days  after  the  date  of  the  last  instrument.  On  the  14th 
of  August,  1868,  the  Rev.  G.  F.  Dillon  and  Michael 
Hyland,  the  plaintiffs  co-trustees,  executed  a  deed  of 
disclaimer,  absolutely  and  irrevocably  renouncing  and 
disclaiming  all  the  real  and  personal  estate  whatsoever 
devised,  bequeathed,  and  given  to  them,  and  all  the 
power  and  trusts  declared  in  respect  of  the  testator's 
estate,  in  and  by  the  instrument  of  the  4th  of  March, 
1688,  "  to  the  intent  that  such  devises,  bequests,  trusts, 
and  powers  might  take  effect,  and  be  executed  or  exer- 
cised as  if  originally  made  to,  or  vested  in,  or  confided 
to,  the  said  John  Jackson  only." 

At   the   hearing,   before  his   Honour   Mr.   Justice   Har-   September  19. 
grave, 

Owen,   for  the   plaintiff,   cited   PiUnian   v.   Stevens    (a), 

(a)  15  East  505. 
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September  23. 


Htuctep  V.  Brooman  (a),  WUce  v.  WUce  (b),  Henfrey  v. 
Henfrey  (c),  Day  v.  Davaron  (d),  Jarman  on  Wills  (e), 
Hopewdl  V.  AcJdand  (/). 

Fisher,  for  the  defendant,  cited  Williams  on  Execu- 
tors (g),  BaddicoU  v.  Dalzid  (h).  In  the  goods  o/ 
Jones  (i),  In  the  goods  of  Baylis  (k),  as  to  the  persons 
named  in  the  last  instrument  not  being  executors  accord- 
ing to  the  tenor ;  In  the  goods  of  Leese  (/),  In  the  goods 
of  Lowe  (in),  as  to  both  wills  being  construed  together; 
Smithes  Real  and  Personal  Property  (n),  Doe  dem  Hearle 
V.  Hicks  (o),  MoLineaux  v.  Roxoe  (p),  Williams  v. 
Evans  (q).  Monk  v.  Matoddey  (r),  Cooke  v.  Jaggard  («), 
as  to  the  interpretation  of  the  words  ''  all  I  die  pos- 
sessed of." 

Cur.  adv,  vult. 

His  Honor  now  delivered  judgment : — After  stating 
the  facts  of  the  case  as  above,  His  Honor  continued — 

There  are  several  maxims  or  principles  of  construction, 
long  established  by  reported  authorities,  which  determine 
the  present  case ;  and  these  authorities  are  applicable 
both  to  the  general  construction  of  these  instruments— 
and  especially  to  the  legal  effect  of  the  particular  words 
used  in  the  later  instrument — with  reference  to  any 
revocative  effect  it  may  have  upon  the  earlier  will.  I 
will  shortly  consider  these  authorities. 

The  leading  cases  of  Doe  d.  Hearle  v.  Hicks  (/), 
before  the  House  of  Lords,  and  Williams  v.  Evans  (u) 
constantly  acted  upon  in  all  our  Courts,  lay  down 
this  cardinal  rule  for  construing  such  instruments  as  the 
present,  viz. : — "  If  any  devise  in  a  will  be  clear,  it  is 
incumbent  on  those  who  contend  it  is  not  to  take  effect 
by  reason  of  a  revocation  in  a  codicil,  to  show  tliat  the 


(a)  1  B.  C.  C.  436. 

(c)  2  Curt.  468 ;  4  Moore  P.C.C.  29. 

(e)  1  Vol.,  703-5. 

ig)  1  Vol.,  p.  210,  last  ed. 

(i)  31  L.J.  Pr.  &  Mat.  199. 

(1)  31  L.  J.  Pr.  &  Mat.  169. 

(n)  ps.  955,  984,  ed.  1865. 

(p)  8  De  G.  M.  &  G.  368. 

(r)  1  Sim.  286. 

(0  1  a.  &  Fin.  20. 


(6)  7  Efing.  664. 

id)  12  Sim.  200. 

(/)  Salk.  239. 

{h)  2  Sir.  G.  Le«  294 

(Jb)  35  L.J.  Pr.  &  Mat.  15 

(m)  33  L.  J.  Pr.  &  Mat.  loo 

(o)  8  Bing.  475. 

(q)  1  El.  &  Bl.  727. 

(«)  1  L.R.  Ex.  125. 

(m)  1  Ell.  &BI  727(18)53 
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intention  to  revoke  is  equally  dear  and  free  from  doubt 
as  the  ortginal  intention  to  devise ;  for  if  there  is  only  a 
reasonable  doubt  whether  the  clause  of  revocation  was 
intended  to  include  the  particular  devise,  then  such 
devise  ought  undoubtedly  to  stand." 

Applying  this  principal  rule  to  the  circumstances  of  the 
case,  it  is  clear — Firsts  that  the  terms  of  the  first  will  are 
as  clear  and  unambiguous  as  can  possibly  be  expressed, 
both  as  regards  the  specific  devise  to  the  widow,  and  as 
regards  the  general  and  separate  devise  and  bequest  of 
the  real  and  personal  estate ;  and,  secondly,  that  the 
words  of  the  second  instrument  are  very  vague  and 
ambiguous  as  to  the  "  property "  to  be  affected  thereby, 
and  as  to  the  instruments  given  for  the  benefit  "  accord- 
ing to  the  best  of  the  trustees'  judgment  to  the  testator's 
wife  and  children." 

The  next  case  I  will  consider  is  in  the  goods  of 
Leese  (a),  where  a  testator  by  a  "  last  will,"  dated  1859, 
disposed  of  all  his  real  and  personal  estate  to  W.L,  and 
C  and  D.  upon  trust,  and  appointed  TF.L.  and  C.  and 
D.  executors ;  but  by  a  subsequent  "  last  will,"  dated 
1860,  which  contained  no  clause  of  revocation,  he  dis- 
posed of  his  personal  estate  alone,  and  expressly  ap- 
pointed W,L,  and  E.  by  name  to  be-  executors  of  his 
said  will.  Sir  C,  Cresstodl  says,  "  I  have  looked  in  vain 
for  an  authority  that  this  second  appointment  would  re- 
voke the  appointment  of  the  first  set  of  executors.  I 
think  that  the  executors  of  the  second  will  may  take 
probate  of  both  wills,  leave  being  reserved  for  the  execu- 
tors of  the  first  will  to  come  in  and  take  probate  also." 

In  the  goods  of  Baylis  (6)  the  trustees  were  allowed 
probate  of  a  will  as  "  executors  according  to  the  tenor," 
they  being  expressly  by  name  charged  under  that  will 
with  the  payment  of  the  debts  and  funeral  and  testa- 
mentary expenses,  while  here  the  earher  will  has  ex- 
pressly charged  these  duties  on  the  widow  by  name. 
Moreover,  if  I  were  to  hold  that  the  allusion  to  payment 
of  these  debts  at  the  beginning  of  the  second  instrument 
was    an    implied    appointment    of    these    "  trustees "    and 


18C8. 


Jackson 

V. 

Jackson. 


(a)  31  L.J.P.  &  M.  168  (1862).     (6)  35  L.J.P.  &  M.  15  (1865). 
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1868. 


Jackson 

V. 

Jackson. 


''guardians''  to  pay  and  discharge  all  the  executors' 
duties,  this  could  not  do  more,  under  Lees^s  case  last 
mentioned,  than  appoint  them  co-executors  with  the 
widow. 

The  case  of  in  the  goods  of  Lowe  (a)  is  also  a  clear 
authority  that  imless  the  second  executors  are  appointed 
"  sole  executors,"  there  is  no  revocation  of  the  prior  valid 
appointment  of  executors  made  by  a  prior  will. 

To  the  same  effect  in  the  case  of  the  goods  of  Jones  (6), 
where  Sir  C,  Cresswell  refused  to  appoint  TJ.  executor 
by  the  tenor  of  a  "  last  will,"  in  the  following  terms  :— 
"  I  give  and  bequeath  unto  my  dear  beloved  brother,  T. 
J,y  all  my  money,  notes  of  hand,  and  all  securities, 
together  with  all  other  effects,  my  property,  in  trust,  to 
be  equally  divided  between  himself  and  all  other 
brothers."  This  will  was  duly  executed  as  a  will ;  but 
Sir  C.  Cresstvdl,  "  doubting  whether  upon  the  principle 
of  any  reported  case  T.J.  was  executor  according  to  the 
"  tenor,"  but  rather  that  the  will  was  a  "  specific  trust," 
took  time  to  consider  all  the  authorities,  and  ultimately 
refused  the  application.  His  judgment  was  as  follows:— 
"  This  was  an  application  for  a  grant  of  probate  to  T.J. 
as  executor  according  to  the  tenor.  The  cases  on  the 
subject  run  very  fine.  The  one  most  like  to  this  in  its 
circumstances,  that  I  have  been  able  to  find,  is  Baddicoti 
V.  Dalzid.  There  a  testator  gave  to  trustees  certain 
personalty,  in  trust  for  his  daughter,  and  after  several 
contingencies  gave  the  remainder  thereof  to  his  son ;  and 
if  he  should  die  in  his  minority  without  issue,  gave  the 
remainder  thereof  to  the  trustees  for  their  own  use,  and 
gave  all  the  residue  of  his  estate  to  the  said  trustees,  to 
pay  one  moiety  to  his  daughter  and  the  other  moiety  to 
his  son — no  executor  was  appoint-ed.  It  was  contended 
that  the  trustees  were  executors  according  to  the  tenor. 
Sir.  G.  Lee,  in  his  report  of  the  judgment,  says,  *I  was 
of  opinion  that  there  were  no  words  in  the  will  to  make 
the  trustees  executors.  They  had  only  power  to  pay  what 
was  vested  in  them  as  trustees,  to  the  particular  persons 


(a)  33  L.J.  P.  &  M.  loo  (1864). 

(6)  31  L.J.  Pr.  &  M.  199  ;    2  G.  i&  W.  Trist.  155(1861). 
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for  whose  use  they  held  it ;  but  not  a  general  power  to         IQ^^* 
receive  and  pay  what  was  due  to  and  from  the  estate,       Jackson 
which  is  the  office  of  an  executor.'     Acting  upon  that      Jackson. 
decision,  I  think  that  Thomas  Jones  is  not  executor 
according  to  the  tenor." 

Lastly,  in  Cooke  v.  Jaggard  (a),  C.  B.  Pollock  and 
JS.  B.  Martin  and  ChanneU,  commenting  upon  Wike  v. 
Wike  (b),  the  leading  case  cited  by  Mr.  Owen  in  sup- 
port of  his  argument  founded  on  the  words  "  All  I  die 
possessed  of,"  passing  real  estate,  and  revoking  an  ex- 
press devise — say  **  all  that  the  decision  of  Wilce  and 
Wilce  settles  is,  that  some  realty  might  pass  under  these 
words ;  but  such  general  words  have  no  eflfect  to  revoke 
a  preceding  specific  devise  of  realty." 

It  is  clear,  therefore,  under  these  four  authorities,  that 
the  house  at  Balmain  was  specifically  devised  to  the 
widow,  and  her  appointment  as  executrix  under  the  first 
will  is  altogether  unaffected  by  the  second  instrument. 
It  is  also  equally  clear  that  Doe  v.  Hickes  must  limit  the 
revocation  at  most  only  to  the  beneficial  interest  taken 
by  the  widow  in  the  residuary  real  and  personal  estate. 

So  in  Henfrey  v.  Henfrey  (c),  a  testator  by  a  second 
testamentary  instrument  must  be  presumed  to  have  in- 
tended to  make  some  alteration  in  his  former  will,  and 
where  the  second  instrument  necessarily  includes  the 
total  property  included  in  the  first  instrument,  and  where 
its  large  teims  are  wholly  inconsistent  with  any  limited 
construction  of  its  effect,  there  the  latter  instrument  will 
be  held  to  be  a  total  revocation  of  the  former  will.  But 
here — 

(1).  The  specific  devise  cannot  be  revoked  by  impli- 
cation. 

(2).  The  two  instruments  can  be  read  continuously 
without  rejecting  a  word  of  either. 

(3) .  The  general  intention  of  the  second  instrument  is 
obviously  directed  to  trusteeship  and  guardiansliip — the 
very  natural  subject  of  last  anxiety  at  the  death  of  tes- 
tator;  and  all  these  matters  are  quite  consistent  with  the 
validity  of  the  former  will  in  all  its  terms. 

(a)  1  L.  R.  Ex.  125  (1860).    (b)  7  Bing.  664.    (c)  4  Moore*s  P.  C.  29  (1842). 
C— 7 
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The  present  application  must,  therefore.on  the  authori- 
ties, be  refused ;  but  I  see  no  reason  to  give  any  costs  to 
the  respondent,  the  widow,  who  will,  of  course,  be  at 
liberty  to  proceed  with  the  usual  application  for  probate 
of  the  will  of  1866.  and  either  with  or  without  the  second 
instrument  annexed,  according  as  the  facts  ma.y  appear  in 
evidence  as  to  the  due  execution  of  that  instrument,  as 
attested  by  Fanny  Jackson  and  Jane  Jackson. 


Lunacy. 


In  the  matter  of  Mackenzie  Bo\vman,  a  person  of 

unsound  mind. 


The  committee 
of  the  person  of 
M.B..a  lunatic 
— ^nnder  the 
circumstanues 
— discharged 
from  her  office. 


for  the  main- 
tenance of 
the  lunatic  re 
diiced,  and  a 


XN  this  matter  a  petition  was  presented,  on  the  19tb 
November,  1866,  by  Frederick  William  Boxcman 
and  the  other  brothers  of  the  said  Mackenzie  Boivman, 
praying  that  Anna  Maria  Smith — who  in  1858  had  been 
buuhelunatfc  appointed  the  committee  of  the  person  of  the  lunatic, 
allowed  {Har-  with  an  allowance  for  his  maintenance  of  £1000  a  year 
^Hente)  to^  — might  be  discharged  from  her  office,  and  her  appoint- 
remain  in  her    ment  revoked :  and  that  it  mifi^ht  be  referred  to  the 

custody ;  at  .  , 

the  same  time  Master  to  enquire  whether  the  allowance  had  been 
the  allowance  p^Qpe^jy  expended,  and  the  lunatic  properly  cared  for 
and  treated.  The  petitioners  further  asked  for  a  refer- 
ence to  enquire  whether  it  would  be  desirable  to  place 
new  committee  the  lunatic  in  a  private  asylum,  or  that  some  proper 
appointed  with  person  should  be  appointed  committee  of  the  person  of 

a  distinct 

allowance  for  supervision,  &c. 

Per  Stephen,  C.  J.,  and  Faiicettf  J.  The  allowance  made  to  the  Committee  of  the 
person  of  a  lunatic,  for  the  maintenance  and  care  of  the  latter,  is  not  required  to  he 
wholly  expended  for  these  purposes  ;  nor  is  such  committee  ever  required  to  account  for 
the  actual  expenditure. 

Per  Favcetty  J.  But  though  the  Court  will  not  require  the  committee  of  the  person  to 
account  regularly,  or  produce  vonchers  for  the  different  items  of  expenditure,  it  will  take 
care  that  the  obligation  of  doing  that  for  which  the  annual  allowance  is  given  shall  be 
strictly  perfoiined — and  to  ascei*tain  this,  an  inquiry  as  to  whether  the  allowance  was 
properly  expended  may  be  necessary ;  but  in  such  case  the  account  of  the  expeuditnre  is 
not  taken  with  the  view  of  making  the  committee  refund,  butof  determining  whether  the 
comfort  of  the  lunatic  has  been  properly  provided  for. 

Per  Stephen^  C.  J.  The  committee  of  the  person  of  a  lunatic  is  entitled  to  retain  a 
considernble  portion  of  the  allowance  for  maintenance,  for  his  responsibility  and  care. 

Per  Hargrave,  J.  Committees  of  lunatics  never  have  any  allowance  made  to  them  for 
their  trouble.  Being  in  a  fiduciary  position  they  are  not  entitled  to  benefit  by  sach 
allowances,  except  indirectly — ^the  allowances  granted  for  maintenance,  &e.,  in  such 
cases  being  Inrge  and  liberal. 
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this  lunatic  in  the  place  of  the  said  A.  M.  Smith  ;  and         ^^^^- 
also  that  it  might  be  referred  to  the  Master  to  ascertain    In  the  matter 

.  .of  ' 

whether  any  and  what  deduction  should  be  made  in  the     maokbnzib 
annual  sum  allowed  for  the  lunatic's  maintenance.  Bowmak. 

The  general  grounds  of  the  petition  were  the  alle-  j 

gatioiis  that  Mrs.  Smith  had  not  expended  annually  the 

sum  of  A*1000  on  the  lunatic's  maintenance,  but  had  ! 

applied  a  large  portion  thereof  to  her  own  use  and 
benefit — ^and  had  not  properly  cared  or  provided  for  the 
lunatic,  or  supplied  him  with  the  necessaries  and  com- 
forts suitable  to  his  fortune — and  in  particular,  that  the 
room  in  which  he  lived  was  small  and  badly  furnished — 
and  that  he  was  compelled  to  cut  wood,  and  do  other 
menial  work.  They  also  alleged  that  the  lunatic's 
property  had  depreciated  in  value  since  the  allowance 
was  made. 

The  petitioners  further  prayed  that  Mr.  O.  T.  Clarke^ 
who,  in  1858,  had  been  appointed  the  medical  attendant 
of  Mr.  Af.  Bowman^  with  a  salary  of  £200  a  year, 
should  be  discharged,  if  the  Master  found  that  it  would 
be  proper  that  the  lunatic  should  be  removed  from 
Mrs.  Smith's  residence  at  Eastern  Creek  to  Sydney. 

On  the  28th  of  November,  1866,  his  Honor  the 
Primary  Judge  in  Equit}'  made  an  order  granting  the 
references  asked  for.  The  evidence,  both  oral  and 
documentary,  taken  before  the  Master  was  very  volumi- 
nous. The  substance  of  it  will  be  found  stated  in  the 
judgments  delivered  by  their  Honors  on  appeal  from 
the  order  of  the  Primary  Judge  confirming  the  Master's 
report.  By  this  report,  dated  10th  June,  1867,  the 
Master  found  that  Mrs.  Smith  had  expended  only  a 
small  proportion  of  the  annual  allowance  of  £1000  in 
the  maintenance  or  for  the  benefit  of  the  lunatic ;  and 
that  the  said  lunatic  had  not  received  the  care  and 
attention  which  the  allowance  warranted  ;  that  it  was 
desirable  that  Mrs.  Smith  should  be  removed  from  the 
committeeship  of  tlie  person,  and  some  fit  and  proper 
person  appointed  in  her  stead;  and  that  the  lunatic 
should  live  in  a  respectable  private  family  other  than 
Mrs.  Smith's.     The  Master  further  certified  his  opinion 
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1868.         to  be,  that  Dr.  Clarke  should  be  discharged  from  his 

In  the  matter  continuous  medical  attendance  on  the  lunatic,  and  that 

Mackenzie    ^^  future  whatever   medical   attendance   he    required 

Bowman,      should  be  paid  by  fees ;  that  the  committee  of  the  person 

should  not  be  the  person  having  the  immediate  care  of 

the  lunatic;   and  that  an  annual  allowance  of  d£600 

(exclusive  of  medical  fees)  was  sufficient  for  the  lunatic's 

maintenance  and  clothing. 

On  the  26th  of  June,  1867,  his  Honor,  on  the  motion  of 

the  petitioners,  confirmed  this  report — rej ecting  a  motion 

made  at  the  same  time  on  behalf  of  Mrs.  Smith,  that  the 

report  might  be  varied  or  sent  back  for  review,  with 

costs  to  be  paid  to  the  Crown — and  ordered  the  costs 

only  of  the  Crown  and  the  petitioners  to  be  paid  out  of 

the  estate. 
1867. 
August  9,  80.        Mrs.  Smith  appealed'  from  this   order  to   the  full 

September  28,  0Q^,.|^ .  ^^^  ^jjg  matters  in  contest  were  argued  on  the 
evidence  taken  under  the  reference.  The  arguments  of 
counsel  and  cases  cited  are  reviewed  in  the  judgments  of 
their  Honors. 

Sir  W.  Manning,  Q.  C,  and  Gordon  for  Mrs.  A.  M. 
Smith. 

The  Attorney  General  and  Owen  for  the  petitioners. 

Wilkinson  for  the  Crown. 

December  6.         Judgment  was  now  delivered  as  follows  : — 

Stephen,  C.  J.  The  original  petition  in  this  matter 
was  by  the  lunatic's  brothers,  for  the  removal  of  their 
'  aunt  from  the  office  of  committee,  and  from  the  actual 
keepership,  of  the  person  of  the  lunatic ;  and  to  inquire 
into  the  expenditure  of  her  annual  allowance,  and  as  to 
the  continued  employment  of  his  present  medical  atten- 
dant. The  Master  reported,  substantially,  in  favour  of 
all  the  views  of  the  petitioners ;  and,  his  report  having 
been  confirmed  by  the  Primary  Equity  Judge,  the  com- 
mittee appealed  from  his  Honor's  order  to  the  full 
Court. 

I  have  read,  more  than  once  and  with  great  care,  all 
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the  voluminous  evidence  in  this  matter,  and  have  con-  ^^^^' 
sidered  fully  the  observations  of  counsel  on  k,  with  their  In  the  matter 
arguments  on  the  case  generally,  and  the  authorities  Mackenzie 
cited  by  them — and  my  opinion,  on  the  merits,  is  as  Bowman. 
follows.  First,  that  the  lunatic  has  been  throughout 
(without  any  exception  that  I  recognise)  afifectionately 
treated,  and  on  the  whole  carefully  tended,  not  only  by 
the  appellant  but  all  her  family.  Secondly,  that  the 
lunatic  is  contented  and  happy,  and  has  in  some  respects 
improved  under  her  roof;  and  that  he  would  suffer  no 
small  distress,  and  be  in  no  way  benefitted,  but  probably 
would  be  injured  in  health,  by  removal  from  it.  Thirdly, 
that  nevertheless  a  sufficient  portion  of  the  large  allow- 
ance made  to  the  committee,  more  especially  in  making 
a  provision  for  his  recreation  and  amusement,  has  not 
been  expended  on  the  lunatic.  I  express  that  opinion, 
however,  with  some  distrust;  because,  remembering  the 
peculiar  state  of  mind,  and  habits  of  the  lunatic,  I  am 
by  no  means  prepared  to  say  that  a  larger  outlay,  either 
in  that  direction,  or  on  his  dress,  would  have  added  in 
any  degree  to  his  actual  enjoyment.  Fourthly,  that  the 
sum  allowed  is  unnecessarily  large,  and  therefore  ought 
to  be  reduced,  whether  we  regard  the  probable  cost  of 
the  lunatic's  becoming  maintenance,  or  the  question  of  a 
fair  and  proper  remuneration  to  the  committee,  in  that 
character,  or  as  the  person  having  his  actual  custody 
and  charge.  But  I  am  equally  of  opinion,  that  she  was 
and  is  entitled,  legally  and  morally,  to  retain  a  conside- 
rable portion  of  the  allowance,  whatever  its  amount,  for 
her  responsibility  and  care;  bearing  in  mind  the  painful, 
occasionally  repulsive,  and  always  irksome  nature  of  the 
duty.  Fifthly,  that  there  would  practically  be  no  in- 
convenience resulting  to  the  lunatic,  but  possibly  some 
advantage,  from  the  continuance  of  the  appellant  as 
committee ;  and  that  there  is  no  reason  whatever  for 
removing,  although  I  would  alter  the  mode  of  remune- 
rating, the  lunatic's  medical  attendant.  I  am  of  opinion, 
however,  that  it  may  be  desirable  (on  gi*ounds  not  re- 
flecting on  the  appellant)  to  appoint  a  different  person 
from   either,  as  the  committee;  leaving  the  lunatic's 
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^^^'         actual  custody  where  it  is.     As  to  medical  attendance, 

In  the  matter  the  nature  of  the  lunatic's  malady  shows,  that  (general 

Hacksnzix    directions  being  given  for  his  treatment  during  any  fit) 

Bowman.      yej.y  little  is  required.     The  new  committee  should  be 

directed,  at  uncertain  intervals,  to  visit  the  lunatic ;  and 

periodically  transmit  a  report  to  the  Master  as  to  his 

treatment  and  state. 

The  lunatic,  it  should  be  observed,  is  an  imbecile — 
childish  to  the  last  degree;  subject  to  fits,  during  which 
he  soils  his  bedding,  and  occasionally  destroys  his  books 
and  clothes ;  he  is  never  cleanly  of  his  own  accord,  and 
is  unable  at  any  time  to  dress  without  assistance.  His 
favourite  occupation  seems  to  be,  as  I  collect,  cutting 
wood  ;  but  he  will  frequently  read  tales,  or  the  news- 
paper— although  he  also  likes  pictures,  and  is  said  to 
enjoy  his  cousin's  music,  to  which  he  listens  in  the 
drawing-room. 

Such  a  person,  it  appears,  should  not  be  left  long 
alone;  and  some  one  sleeps,  therefore,  either  in  the 
lunatic's  bedroom  or  the  room  adjoining,  from  which  it 
is  (or  was)  divided  by  a  glass  door.  Now  a  young  man 
named  Carney,  an  orphan  adopted  by  the  appellant, 
has  been  thus  employed,  and  has  otherwise  waited  on  the 
lunatic,  of  late  years.  Certain  things,  however,  which  I 
shall  not  here  particularise,  are  insisted  on  by  t*he  re- 
spondents as  rendeiing  Carney  grossly  unfit  for  his 
charge.  Among  these  are  occurrences  in  the  lunatic's 
presence,  in  the  Master's  office.  I  agree,  that  under  the 
circumstances  another  person  (as  soon  as  a  competent 
one  can  be  procured)  should  take  Carney's  place; 
although  I  regret  it — for  the  evidence  shows  that,  as  far 
as  the  lunatic  himself  is  concerned,  this  son-in-law  has 
discharged  his  duty  faithfully  and  well.  And,  when  it 
is  declared  that  the  case  resembles  that  of  another  indi- 
vidual, connected  with  the  petitioners,  to  whom  the  cus- 
tody of  this  imbecile  was  denied,  years  ago,  it  becomes 
my  duty  to  contradict  the  assertion.  The  cases  are 
widely  different.  The  evidence  then  given,  however,  is 
not  before  the  Court  now ;  and  I  therefore  shall  allude 
to  it  no  further. 
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It  is  not  my  intention,  for  I  think  it  imnecessar}-,  to 
dwell  on  the  evidence  in  this  case  in  detail.  That  ad- 
duced by  the  petitioners  to  show  ill-treatment,  neglect, 
or  insufficient  care,  on  the  part  of  the  appellant,  if  we 
except  the  suspicious  testimony  of  Mrs.  QiLaiTy,  and  all 
that  relates  to  the  actual  outlaj'  of  money  onlhe  lunatic, 
embraces  only  the  means  of  observation  afforded  by  one 
interview  ;  while  there  is  overwhelming  testimon}'  in 
reply,  extending  over  a  series  of  years.  Carney's  testi- 
mony may  perhaps  be  disregarded,  for  he  is  an  interested 
witness ;  and  Cutbush  is  the  latter's  brother-in-law. 
But  the  evidence  of  Mr.  Clarke,  to  whose  character  I 
may  personally  testify,  of  Alfred  Lucas,  of  Mrs.  David- 
son, and  Augustus  La^'kerstein,  who  saw  the  lunatic 
almost  daily  for  months,  are  quite  conclusive  in  the 
aunt's  favour;  while  Mrs.  Quuriij's  affidavit  is  met,  and 
more  than  met,  by  those  of  Mrs.  Haslain  and  Mrs. 
Wilfred  Parker.  Nor  can  I  avoid  noticing,  that  the  one 
interview  of  which  I  have  spoken — the  foundation  vii*- 
tually  of  these  proceedings — ^has  been  the  only  one 
obtaine<l  or  sought  by  the  respondents,  although  the 
lunatic's  brothers,  during  a  period  of  eight  years.  How 
can  we  believe,  in  the  face  of  such  a  fact,  that  solicitude 
for  their  afflicted  relative  has  prompted  the  investigation? 

I  come  then  to  the  authorities;  and  two  things  seem 
to  me  to  be  established,  by  the  cases  of  Brown  v. 
Paull{a),  followed  by  Jodrell  v.  JodreU(b).  First, 
that  an  allowance  made  to  a  guardian  (for  example),  for 
the  maintenance  and  education  of  children,  or  to  the 
committee  of  a  lunatic  for  the  latter's  maintenance  and 
care,  is  not  required  to  be  wholly  expended  for  the  stated 
purpose.  Secondly,  that  no  accomit  of  the  actual  expen- 
diture can  be  enforced,  or  is  ever  required,  from  such 
parties.  The  Master  of  the  Rolls,  in  the  last-mentioned 
case,  expressly  so  decides ;  and  his  conclusion  is  in  strict 
accordance,  I  conceive,  with  the  ordinary  experience  of 
mankind.  **  That  the  guardian  or  committee  derives  an 
advantage  from  it,"  says  the  learned  Judge,  "is  well 
known  and  recognised.   But  that  advantage  is  considered 

(a)  1  Simons  N.  S.  103.  (6)  14  Beavan  413. 
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1868.         to  be  beneficial,  on  the  whole,  to  the  infant."    He  adds, 

In  the  matter  that  otherwise  the  oflSce  would  hardly  ever  be  accepted 

Mackenzie    ^.V  ^^y  ^^® — unless  bound  by  very  peculiar  ties  of  per- 

BowMAN.      sonal  affection.    To  the  same  effect  is  the  observation  of 

Lord  Eldon,  in  Ex  parte  Fletcher  (a) ;  where,  although 

he  removed  the  committee  for  farming  out  his  office,  he 

says  that  the  sum  is  given  (for  the  lunatic's  benefit)  in 

order  to  attach  the  committee  to  him — in  other  words, 

to  secure  kindly  treatment  by  pecuniary  reward ;  which 

can  only  be,  by  the  profit  legitimately  arising  from  the 

allowance. 

On  the  other  hand  it  is  equally  clear,  from  Ex  parte 
Mildmay  {b),  that  committees  of  the  person  of  a  lunatic 
do  not  always,  or  as  a  matter  of  courae,  have  his  im- 
mediate custody  and  care.  It  will  indeed  be  obvious, 
that  the  party  actually  watching  over  or  attending  one  so 
afflicted,  or  in  whose  house  the  lunatic  may  reside,  will 
in  most  instances  be  a  different  individual.  In  the  case 
last  mentioned,  although  it  was  referred  to  the  Master  to 
select  another  committee,  Lord  Loughbormigh  intimated 
that  he  should  probably  still  leave  the  custody  where  it 
had  been,  with  the  existing  committee's  wife.  And  in 
Dyce  SoinWe's  case  (c),  Lord  Lyndhurst  appointed  the 
lunatic's  wife  committee,  but  associated  with  her  another 
person  as  his  custodian. 

Nothing  here  said  will  justify  the  supposition,  that 
there  is  no  power  in  the  Court  to  control  or  direct  in 
detail,  where  it  may  be  necessary,  the  appropriation  of  a 
lunatic's  allowance.  And  the  Court  will  undoubtedly 
compel  committees  end  guardians,  in  all  cases,  to  dis- 
charge faithfully  tlieir  trust,  and  will  remove  them  with- 
out scruple  where  it  has  been  neglected.  But  accounts, 
such  as  the  petitioners  have  insisted  on,  and  such  as  the 
Master  appears  to  have  required,  the  appellant  was,  in 
my  opinion,  not  bound  to  give.  The  inquh'y  is  not  as  to 
items ;  but  whether  on  the  whole,  having  regard  to  all 
the  circumstances,  and  to  the  sum  allowed,  the  comfort 
of  the  lunatic  has  been  sufficiently  provided  for.    Now 

(a)  6  Ves.  427.  (6)  3  Ves.  3. 

(c)  8L.  J.  (N.  S.)Ch.  41. 


CASES  IN  EQUITY.  41 


1868. 


here  the  appellant  was  mistakenly  compelled  (for  she  was 

in  efifect  directed)  to  furnish  detailed  accounts ;  and  she    In  the  matter 

of 
has  heen  involved  thereby  in  an  expensive  but  unneces-     Mackenzie 

sary  inquiry.    And  not  only  so  ;  the  appellant  has  been      Bowman. 

obliged  to  adduce  evidence,  to  meet  charges  of  neglect 

and  ill-treatment,  on  which  she  is  entitled  to  an  acquittal. 

Yet,  if  the  opinions  already  expressed  by  me  are  well 

founded,  she  has  not  been  without  fault.      It  may  be, 

that  a  needlessly  large  allowance  was  made  her;  but 

more  has  been  retained  to  her  own  use,  than  there  ought 

to  have  been.    And  she  might  have  met  the  requisition 

for  accounts,  in  the  first  instance,  by  an  honest  admission 

of  the    little    which    she   had   expended,    instead    of 

endeavouring  to  establish  a  case,  in  which  finally  she 

failed.      I  do  not  think,  therefore,   that  she  can  be 

allowed  her  costs  out  of  the  estate,  while  I  agree  also 

that  the  petitioners  (little  as  I  applaud  them)  should  be 

allowed  theirs. 

On  the  other  points,  I  have  sufficiently  indicated  my 
opinion.  Except  as  to  the  revised  amount  of  allowance, 
the  recommendation  that  another  committee  of  the 
lunatic's  person  should  be  appointed  (while  on  the  other 
hand  his  custody  should  continue  in  the  appellant),  and 
that  the  medical  attendant  should  in  future  be  paid  for 
his  attendance  by  fees,  as  such  attendance  may  be 
required,  I  dissent  from  the  confirmation  of  the  Master's 
report — and  think  that  the  order  appealed  from  should 
be  varied  accordingly. 

Hargrave,  J.  I  consider  this  the  most  important 
case  that  has  come  under  the  consideration  of  this  Court 
since  I  have  been  a  Judge  ; — not  only  with  regard  to  the 
consequences  which  will  result  to  Mr.  Mackenzie  Bow- 
man himself  from  the  present  decision,  but  also,  and 
more  especially,  with  regard  to  the  public  character  of 
this  Court,  and  the  effect  of  the  present  decision  upon 
the  efficiency  of  this  Court,  and  of  our  judicial  protection 
over  all  persons  found  by  commission  to  be  of  unsound 
mind,  and  over  the  property  of  all  such  persons  while 
under  our  protection. 
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^^^^-  There  has  been,  however,  onl}'  one  main  question  for 

In  the  matter  the  decision  of  the  Court  upon  this  petition,  and 
Mackenzie  throughout  all  these  expensive  proceedings,  both  when 
Bowman.  ^^^  petition  was  first  before  me  as  Primary  Judge  in 
November,  1866,  for  a  reference  to  the  Master ;  when 
the  petition  was  referred  for  inquiry-  before  the  Master; 
during  tlie  long  inquiry  before  the  Master  from  February 
to  May,  1867  ;  when,  again,  before  me  as  Primary 
Judge  in  June,  1867  ;  when  I  confirmed  the  Master's 
report,  recommending  Mrs.  Sinith's  removal  from  her 
office,  and  overruled  her  exceptions ;  and  lastly,  when 
now  before  the  full  Court  of  appeal  against  my  order; 
and  that  one  question  is,  whetlier  the  most  clear,  simple, 
and  well-established  principles,  rules  of  law,  and  authori- 
ties, constantly  acted  upon  in  removing  committees  of 
the  person,  are  to  be  applied  to  Mrs.  Smith; — or 
whether  tliey  are  to  be  set  aside,  and  new  and  dangerous 
principles  and  practices  ai*e  to  be  introduced  and  sanc- 
tioned henceforth  as  to  all  those  unfortunate  persons  who 
are  now,  or  may  hereafter,  be  excluded  by  any  degiee  of 
unsoundness  of  mind  from  having  the  management  of 
tlieir  own  property,  and  from  having  the  free  disposal  of 
their  own  conduct. 

Before,  however,  I  state  the  principles,  rules  of  law, 
and  authorities  applicable  to  this  petition,  it  will  be  as 
well  to  clear  the  case  from  several  topics  altogether  irre- 
levant to  the  petition,  or  to  emy  order  this  Court  can 
make  upon  this  appeal. 

In  the  first  place  this  petition  is  for  inquir}'  into  Mrs. 
Smith's  conduct  as  **  committee  of  the  person,"  and  has 
nothing  to  do  with  the  case  of  Grosienor  v.  Drax  (tf), 
followed  by  In  re  Ponsonhy  (6),  which  cases  decided 
that  no  bill  will  lie  for  any  detailed  account,  or  for  repay- 
ment of  any  savings  by  a  committee  of  the  person  out  of 
the  allowance  for  maintenance.  The  petitioners  in  this 
case  are,  I  admit,  unable  by  any  course  of  law  to  compel 
Mrs.  Smith  or  her  family  to  repay  the  many  thousand 
pounds  of  which  they  have  plundered  Mr.  Bowman  9 
estate ;  but  tliese  petitioners  do  seek  to  put  a  stop  to  the 

(a)  2  Knapp  82  (1832).  [b)  2  Dr.  &  War.  27  (1842). 
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further  continuance  of  this  spoliation,  and  the  petitioners         ^^^^- 


do  pray  the  intervention  of  this  Court  to  maintain  the    In  the  matter 
Court's  proper  protection  over  this  unfortunate  gentleman,     Mackenzie 
by  removing  him  from  the  possibility  that  Mrs.  Smith      Bowman. 
and  her  family  may  further  continue  their  misconduct. 

So  likewise  a  second  irrelevant  topic  is  not  in  any  way 
before  the  Court  upon  this  petition,  viz.,  as  to  the  ap- 
pointment of  a  new  **  Committee  of  the  Person.'*  The 
Master's  report  has  not  in  a  single  word  considered  this 
topic,  nor  does  one  of  the  exceptions  in  any  way  relate  to 
such  future  appointment.  If  Mr.  Bowman  is  to  be  re- 
moved from  this  family  of  Smiths ,  as  undoubtedly  he 
ought  to  be  upon  this  evidence,  Mrs.  Smith  will,  never- 
theless, be  quite  at  liberty  to  propose  herself,  if  she  has 
the  courage,  either  before  the  Master  or  to  the  new 
"  Committee  of  the  Person,"  as  a  person  competent  and 
proper  to  take  personal  charge  of  Mr.  Bowman,  subject 
to  any  superintendence  or  control  from  a  new  committee 
of  the  person,  or  from  this  Court,  which  may  appear 
desirable.  Some  reformed  arrangement  for  Mr.  Bow- 
man^ s  return  to  the  neighbourhood  of  Sydney,  under 
Mrs.  Smith's  care,  may  therefore  possibly  be  herein 
favourably  received  by  the  Master,  or  by  tlie  new  com- 
mittee of  the  person ;  and  I  am  far  from  saying  that 
some  such  arrangement,  if  supported  by  proper  evidence  . 
as  to  Mrs.  Smith's  future  arrangements,  >vould  not  be 
favourably  considered  by  myself,  as  conducive  hereafter 
to  Mr.  Bmvman's  own  personal  comfort ;  for  Mr.  Bow- 
man's unbiassed  wishes  (so  far  as  consistent  with  proper 
control  by  this  Court),  will  undoubtedly  be  paramount 
with  my  own  mind.  This  probably  may  be  the  best  for 
Mr.  Bowman  in  future,  as  his  residence  at  the  Glebe  did 
produce  great  benefit  to  his  health,  during  the  last  two 
years.  That  topic  however  is,  as  I  have  said,  not  in  any 
way  before  the  Court  upon  this  petition,  or  can  aifect  any 
order  to  be  made  hereon,  as  the  circumstances  in  evi- 
dence  in  the  matter  relate  solely  to  Mrs.  Smith's  past 
conduct  during  the  nine  years  that  she  has  been  receiving 
this  allowance  of  £1000  a  year. 

A  third  irrelevant  topic  also  introduced  into  the  argu- 
ment, and  by  insinuation  much  dwelt  upon  against  these 
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^^^^'  petitioners,  is  that  the  petitioners  have  onl.v  recently 
In  the  matter  interfered  with  Mrs.  Smith,  viz.,  in  September,  1866, 
Mackenzie  and  with  a  view  to  this  petition.  Now  it  seems  to  me 
Bowman.  D^^Lt  the  very  circumstances  thus  relied  upon  by  Mrs. 
Smith,  even  if  true,  which  does  not  appear  to  me  to  be 
the  case,  viz.,  that  Mr.  M.  Bowm/zn  disliked  and  still 
dislikes  his  younger  brothers  and  other  relations,  has 
throughout  rendered  it  their  imperative  duty  to  keep 
away  from  him,  as  tending  unduly  to  irritate  and  excite 
him;  while  Mrs.  Smith  surely  ought  not  to  complain 
that  for  nine  long  j'ears  she  and  her  family  have  enjoyed 
full  power  and  undisturbed  opportunities  to  develop  their 
"  affection,"  as  it  is  called,  towards  their  wealthy  lodger. 
I  shall,  however,  have  one  or  two  observations  to  make 
upon  this  point  in  relation  to  Mrs.  Smith,  at  a  subse- 
quent portion  of  this  judgment. 

Having  thus  cleared  the  argument  from  these  irrelevant 
topics,  the  very  great  colonial  importance  of  the  case 
compels  me  distinctly  now  to  state  the  evidence  some- 
what in  detail,  with  reference  to  the  undoubted  law  and 
universal  practice  in  England  and  Ireland,  as  to  the 
power  and  duties  of  a  "  Committee  of  the  Person." 

The  first  and  most  important  rule  is  that  the  Court 
will  not  allow  anv  "  Committee  of  the  Person  *'  to  derive 
any  direct  pecuniai'y  benefit  from  his  office,  any  more 
than  any  other  trustee  or  fiduciary  person. 

As  Lord  Chancellor  Harwicke  said.  In  re  Annesly  (a) : 
"  Trustees  or  committees  of  lunatics  appointed  by  the 
Court  never  have  anv  allowance  made  them  for  their 
trouble ;  they  are  supposed  to  have  regard  for  the  lunatic 
and  his  family,  and  are  often  his  relations,  or  at  least 
friends,  and  undertake  the  duty  upon  chai'itable  motives ; 
and  therefore,  as  it  had  never  been  done,  his  Lordship 
said  he  would  not  make  a  precedent  now  for  himself  and 
his  successors." 

So  in  Ex  parte  BiUmghurst  (b),  before  the  same 
Judge,  and  in  an  anonymous  case,  reported  10  Ves.,  103, 
before  Lord  Eldon,  applications  for  remuneration  were 
refused ;  and  these  cases  have  been  followed  in  England 

(a)  1  Amb.  77  (1749).  (6)  1  Amb.  104  (1750). 
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and  Ireland  to  the  present  day  as  essential  to  the  proper 
and  honourable  performance  of  the  duties  of  all  **  Com- 
mittees of  the  Person.'*  See  also  Ex  parte  Warren  (a), 
Ex  parte  Termor  (6),  Ex  parte  Radcliffe  (c),  and  Ex 
parte  Ord  (d) ;  all  cases  before  Lord  Eldon ;  and  many 
other  cases  down  to  the  present  time. 

The  whole  contest,  therefore,  turns  upon  the  simplest 
matters  of  evidence,  viz. — whether  Mrs.  Smith,  when 
called  upon  to  explain  her  past  conduct,  and  to  answer 
this  Court  as  to  the  mode  of  treatment  of  Mr.  Bowman 
during  the  nine  years  past,  and  as  to  the  expenditure  of 
this  liberal  allowance  of  £1000  a  year,  has  given  to  this 
Court  any  reasonable  proof  that  this  £9000  has  been 
substantially  expended  upon  the  purposes  for  which  it 
was  paid  to  her,  viz. — upon  Mr.  Bowman's  "  mainte- 
nance." 

This  mere  statement  of  the  established  law,  and  this 
most  important  rule  as  to  "  Committees  of  the  Person," 
shows  at  a  glance  how  fallacious  was  the  chief  argument 
used  by  Sir  W.  Manning  and  Mr.  Gordon  with  great 
earnestness,  in  defence  of  Mrs.  Smith ;  which  I  will  also 
dispose  of  as  a  preliminary  topic  before  I  proceed  to  the 
evidence  generally. 

That  fallacy  is  that  Mrs.  Smith  appears  to  have 
thought  it  to  be  quite  sufficient  that  she  should  treat  Mr. 
Bowman,  as  **  one  of  her  family,"  it  is  asserted,  **  with 
kindness  and  attention,"  **  as  one  of  her  own  children, 
&c.,  &c.,"  and  her  witnesses  over  and  over  again  repeat 
those  words ;  and  her  counsel  before  me  as  Primary 
Judge,  and  before  this  Court,  appear  to  have  considered 
this  sufficient,  if  not  the  appropriate,  proof  of  the  nine 
years'  expenditure  of  £1000  a  year,  as  allowed  for  Mr. 
Baicman's  maintenance. 

I  do  not  see  any  necessity  to  set  forth  from  the  evi- 
dence the  passages  in  detail  upon  this  topic,  although  this 
**  kind  treatment  as  one  of  the  family  "  will  be  amply  re- 
futed by  other  facts  and  circumstances,  which  I  will  now 
proceed  to  state  from  the  evidence,  as  compelling  the 
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(a)  10  Vc9.  621  (1815). 
(c)  IJ.  &  W.  639  (1820). 


{b)  1  Jac.  404  (1820). 
(d)  1  Jac.  94  (1821). 
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1^^^-         Master   to  report   as  he  did,  and  compelling  me,  as 

In  the  matter  Primary  Jndf^e,  to  confirm  that  report — that  Mre.  S)nith 
MACKteNziK    hftd  not  duly  expended  this  allowance,  and  therefore 
Bowman.      ought  to  be  removed  from  her  office. 

Upon  this  main  question,  whether  Mrs.  Smith  has 
duly  expended  the  allowance  of  £1000  a  year  upon  Mr. 
Botvman*8  maintenance  since  1858,  we  have  the  most 
perfect  concurrence  of  all  the  witnesses  before  the  Master, 
not  only  witnesses  for  the  petitioners,  but  also  for  the 
respondent,  Mrs.  Smith. 

Dr.  Clarke,  the  regular  medical  attendant  of  Mr.  Af. 
Bow??ian  (from  whose  estate  he  has  received  £200  a 
year  since  1858  to  the  present  date),  and  who  for  all 
these  years  has  visited  Mr  Bowman  at  Mrs.  Smith's  at 
least  once,  generally  twice  a  week,  says : — **  I  can't  say 
that  he  had  the  amusements  which  a  gentleman  of  a 
£1000  a  year  would  indulge  in.  I  am  at  a  loss  to  give 
a  positive  answer  whether  his  clothing,  amusements, 
care,  and  maintenance  are  commensurate  with  an  allow- 
ance of  £1000  a  year.  I  think  he  might  have  been 
cared  for  with  all  the  amusements  he  has  had  for  half 
the  amount.  I  have  taken  lunatics  in  my  own  house  at 
£300  a  year  without  finding  clothing  for  them.  /  would 
have  taken  him  for  £500  a  year ;  and  found  him  all 
that  Mrs.  Smith  provided  for  him,  and  have  given  him 
medical  attendance  ivithout  fkiriher  charge.  I  don't 
think  a  tub,  in  the  laundry  at  Eastern  Creek,  and  in  the 
kitchen  at  Waverley,  was  a  proper  bath  and  bath-room 
for  a  lunatic  with  an  allowance  of  £1000  a  year." 

His  Honor  proceeded  to  quote  the  evidence  touching 
this  point,  given  by  the  other  witnesses,  viz. — Mr.  F.  W. 
Botcman^  Mr.  A.  C.  M.  Bowman,  and  Mr.  M'CuUoeh, 
the  receiver  and  committee  of  the  estate,  examined  for  the 
petitioners,  and  of  Dr.  Fyfe,  Dr.  Pringle,  Mr.  Lacker- 
stein,  Mr.  Lucas,  and  Mr.  CuUmsh,  Mrs.  Smith's  wit- 
nessJBS,  all  of  whom  were  unanimous  in  stating  their 
opinion  that  the  *'  care,  clothing,  and  the  amusements 
provided  for  Mr.  Bowman  were  not  commensurate  with 
an  allowance  of  £1000  a  year;"  and  after  remarking 
upon  two  conflicting  affidavits  of  Mrs.  Quarry  and  Mrs. 
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Haslam,  two  mamed  sisters  of  Mr.  Boivman,  and  dis- 
missing them  from  consideration,  continued  — 

Against  this  mass  of  evidence,  especially  that  of  Dr. 
Clarke  and  Mrs.  Smith's  own  doctors,  Fyfe  and  Pringle^ 
how  could  the  Master  arrive  at  any  other  report  than  he 
has  made  on  this  matter ;  and  how  could  I,  as  Primary 
Judge,  hesitate  to  confirm  that  report,  unless  I  was  pre- 
pared to  overrule  all  the  English  and  Irish  authorities, 
and  create  a  frightful  precedent  forthe  spoliatidn  of  those 
whom  I  am  bound  to  protect  from  spoliation  ? 

But  then  it  was  argued,  the  above  concurrent  testimony 
against  Mrs.  Smith  was  too  general ;  and  Mrs.  Smith 
herself  has  set  up  detailed  evidence,  documentary  and 
otherwise,  by  which  she  pretends  that  she  has  annually 
expended  ;£150  on  clothes,  £S0  on  books,  and  the 
residue  of  the  £1000  a  year  on  repairs  of  a  dogcart  and 
boat,  and  on  **  maintenance  generally  "  as  "  one  of  the 
family." 

Now  first  as  to  the  pretended  expenditure  for  clothes. 
The  detailed  evidence  fully  shows  the  truthfulness  of  the 
above  general  testimony  against  Mrs.  Srnith.  Mrs.  Smith 
at  first  appearing  before  the  Master  filed  an  account 
which,  being  subsequently  abandoned,  I  will  not  press 
against  her ;  but  in  her  evidence  in  chief  she  advances 
such  startling  assertions,  which  broke  down  so  disgrace- 
fully when  confronted  and  tested  by  the  documentary 
and  other  evidence,  that  it  is  impossible  to  overlook  such 
testimony  as  probably  influencing,  and  I  think  most 
rightly  influencing,  the  Master's  finding. 

His  Honor  then  quoted  at  length  and  reviewed  the 
evidence  oral  and  documentary  produced  as  to  Mrs. 
Smith's  expenditure  for  the  clothing,  books,  and  mainte- 
nance of  Mr.  Bowm^an  ;  and  stated  that  the  irresistible 
conclusion  at  which  he  arrived  was,  that  **  the  aggregate 
claim  of  £1350  for  clothing  was  altogether  an  in- 
vention,*' and  that  "  the  evidence  as  to  the  annual 
expenditure  for  books  to  £S0  value  showed  the  same  ta 
be  simply  a  fiction."     His  Honor  continued — 

But  although  Mrs.  Smith  and  her  witnesses  give  this 
very  indistinct  evidence  as  to  all  these  items  of  expend!* 


1868 


In  the  matter 

of 

Mackenzie 

Bowman. 
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1868.         ture,  there  is   documentai'y  evidence  which  sets  this 
In  the  matter  matter  beyond  all  doubt.     It  appears  that  these  items 
Mackenzie     were  never  purchased  out  of  the  ^1000  per  annum,  but 
Bowman.      ^^Lt  they  were  original  purchases,  made  under  a  special 
order  of  the  Court,  dated  September  14th,  1858,  whereby 
an  additional  sum  of  £852  7s.  was  paid  to  Mrs.  Smith 
out  of  the  savings  of  Mr.  Bomtnan*8  estate,  to  be  ex- 
pended as  follows: — [The  items  of  expenditure  were 
here  set  forth.] 

But  it  may  be  said  that  Mrs.  Smith  was  entitled  to 
some  portion  out  of  the  £1000  by  way  of  personal  remu- 
neration over  and  above  her  actual  expenditure  for  main- 
tenance, clothing,  and  attendance  of  Mr.  Carney  and 
family. 

The  answers  to  this  are,  first,  that  the  law  allows  no 
such  allowance  to  be  personally  received  by  a  committee 
of  the  person,  as  already  shown  by  the  authorities ;  and 
this  is  upon  the  well  established  principle  that  persons  in 
a  fiduciary  position  are  not  entitled  to  benefit  profitably 
by  such  allowances ;  at  least  not  be^'ond  the  indirect 
general  benefit  received  by  the  large  and  liberal  allow- 
ances always  granted,  as  in  this  case,  not  for  the  mainte- 
nance of  Mrs.  Smith  and  her  family,  but  for  the  main- 
tenance and  care  of  Mr.  Bowman. 

The  second  answer  to  this  argument  is,  that  the  facts 
of  this  case  show  that  in  this  case  not  one-half  of  the 
allowance  was  expended  for  Mr.  Bowman's  benefit, 
either  directl}'  or  indirectly  ;  neither  immediately  nor 
even  in  any  the  most  remote  sense  ;  but  that  the  whole 
of  the  £1000  a  year  was  in  truth  expended  upon  the 
whole  family,  viz. — Mrs.  Smithy  her  son-in-law,  Carney^ 
his  wife  and  two  children,  the  three  sons,  and  the  three 
"young  ladies,**  and  was  therefore  illegally  applied, 
contrary  to  Mrs.  Smith's  duty  to  this  Court 

But  it  was  also  argued  that  all  this  expend! tiu*e  upon 
Mrs.  Smith's  famil}-  and  children,  and  upon  her  own  im- 
becile son,  and  on  her  grandchildren,  and,  in  fact,  on  all 
Mr.  Bowman's  relations,  who  for  nine  years  have  been 
living  upon  this  £1000  a  year  in  Mrs.  Smith's  house, 
being  expended  on  Mr.  iV/.  Bowman's  **  poor  relations," 
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ought  to  be  sanctioned  by  this  Court  as  within  the  terms         ^^^^- 
"  proper  maintenance,"  and  the  well-known  cases  of  In   In  the  matter 
re  Creagh  (a),  before  Lord  Chancellor  Plunket,  follow-     Mackenzie 
ing  the  cases  of  In  re  Hinde  {b),  before  Lord  Chancellor      Bowman. 
Eldon  (1816),  and  In  re  Blair  (c),  before  Lord  Chan- 
cellor Cottenham,  and  other  cases  cited  from  Shelf ord  on 
Lunacy  (d),  were  quoted  by  Sir  W.  Manning  in  support 
of  this  argument.    There  is,  however,  a  most  conclusive 
answer  to  this  argument  in  the  fact  that  the  Court  never 
makes  this  order  for  maintenance  of  poor  relations,except 
upon  special  application  and  proof  of  special  circum- 
stances— which  has  never  yet  been  made  in  this  case 
either  at  the  first  order  for  the  £1000  a  year,  nor  up  to 
the  present  time.     In  fact,  it  is  obvious  that  the  sug- 
gestion of  such  an  excuse  for  this  improper  expenditure 
of  the  bulk  of  this  gentleman's  income  on  Mrs.  Smith 
and  her  family,  was   merely  the  last  resource  of  an' 
ingenious  advocate  in  the  hopeless  defence  of  his  clients. 

It  must  also  be  borne  in  mind  that  these  special  orders 
have  always  been  made  with  very  great  reluctance,  and 
in  fact  only  under  very  extraordinary  circumstances,  as 
where  the  lunatic  was  himself  upwards  of  eighty  years  of 
age  {In  re  Creagh)  (a),  or  for  the  lunatic's  own  children, 
or  to  younger  brothers  and  sisters,  and  their  children,  as  In 
re  Hinde  (b),  and  not  until  all  further  arrangements  ai'e 
proved  and  reported  to  the  Court,  impossible  for  increased 
comfort  to  the  lunatic,  and  no  probability  of  his  recovery* 
As  Lord  Cottenham  said,  In  re  Blair  (c),  "  The  practice  , 

was  one  which  could  not  be  regarded  with  too  much 
caution,  and  the  principle  involved  in  it  ought  to  be 
narrowed  rather  than  extended  in  its  operation ;  and  that 
he  never  would  exercise  such  a  jurisdiction  without  the 
greatest  jealousy  and  caution." 

These  suggestions  of  the  maintenance  of  Mrs.  Smith' 8^ 
family  and  children,  as  justifiable  in  any  sense  out  of  Mr. 
M.  Bowman's  allowance,  being  thus  disposed  of,  it  was 
next  argued  that  the  Court,  in  granting  Mrs.  Smith  the 
office  of  committee  of  the  person,  did  so  on  an  implied 

(a)  1  Dr.  k  W.  323  (1838).  '  (6)  2  Meriv.  103. 

(c)  1  Myl.  &  Cr.  300  (1886).  {d)  p.  180. 

D — 7 
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^868.         understanding  that  she  would  continue  her  Eastern  Creek 
In  the  matter  farm,  or  Smithville  establishment  there,  for  the  benefit 

Mackenzie     *^^  comfort  of  Mr.  Bowman. 

Bowman.  "  This  also  is  an  ingenious  theory,  but  entirely  fallacious^ 
both  in  law  and  fact.  In  the  first  place,  the  Court  never 
made  any  such  contract  with  Mrs.  Smith  to  keep  up  the 
said  establishment.  At  the  time  of  the  appointment  she 
had  that  farm,  as  the  report  says — her  own  freehold  farm 
for  herself  and  children — consequently  the  £1000  was 
manifestly  granted  to  Mr.  Bovmian,  in  the  first  instance, 
for  his  maintenance  and  comfort  personally,  and  not  to 
keep  up  the  farming  operations  of  the  committee. 

In  the  second  place,  no  such  implied  understanding 
was  ever  made  by  any  Court,  in  England  or  elsewhere, 
in  any  lunacy  case  whatever ;  and  to  do  so,  without 
special  inquiry,  would  be  contrary  to  all  precedent  and 
principle  in  such  a  case  as  this,  as  the  authorities  most 
plainly  show. 

In  the  third  place,  Mrs.  Smith  has  deprived  herself  of 
this  argument  b}'  herself  removing  Mr.  Boioman  from 
Smithville  to  Sydney ,where  she  resided  first  at  Waverley 
and  afterwards  at  the  Glebe,  for  nearly  two  years  alto- 
gether, of  course  bringing  with  her  the  whole  of  her 
clan  or  family  as  the  real  enjoyers  of  Mr.  Bowman's 
allowance. 

But  perhaps  it  may  be  imagined  that  Mr.  Bowman 
was  incapable  of  enjoying  the  expenditure  of  his  own 
income ;  we  must  therefore  examine  the  evidence  de- 
scribing his  real  mental  condition  : — 

First,  we  have  the  Master's  Report  of  the  14th  Sep- 
tember, 1858,  above  nine  years  ago,  whereby  it  is 
reported  that  "  Mr.  Botvman's  lunacy  is  of  a  mild  form, 
and  he  is  perfectly  harmless,  and  of  a  quiet  and 
peaceable  disposition." 

His  Honor  then  quoted  the  evidence  of  the  other  wit- 
nessess  as  to  this  point,  and  continued — 

Upon  the  general  question,  therefore,  of  Mr.  Bom?- 
m/in*8  ample  capability  of  enjoying  the  whole  of  his 
jBIOOO  a  year,  if  honestly  spent  on  himself;  the  wit- 
nesses both  for  the  petitioners  and  for  Mrs.  Smith  were 
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as  perfectly  unanimous  and  conclusive,  as  they  have         ^^^^' 

been  previously  shown  to  be  unanimous  as  to  not  one-  ^  *^e  matter 

half  of  such  allowance  having  been  in  fact  so  enjoyed  Mackenzis 

by  him.  Bowmah. 

With  reference  to  the  actual  treatment  of  Mr.  Bowman^ 
and  the  mental  effect  of  his  removal  from  Eastern  Creek 
to  the  neighbourhood  of  Sydney,  as  recommended  by 
the  Master,  his  Honor  after  reviewing  at  length  the  evi- 
dence adduced  on  the  subject,  said — 

The  general  conclusions  arising  from  all  this  evidence 
must  be  as  follows : — 

First,  that  whether  the  witnesses  speak  as  to  their 
general  conclusions,  or  as  to  specific  details  upon  which 
Mrs.  Smith  has  challenged  inquiry,  she  has  most  grossly 
defrauded  Mr.  Bowman  out  of  the  great  proportion  of 
his  allowance  of  J61000  per  annum  during  all  the  time 
he  has  been  under  her  care  as  committee  of  the  person, 
by  allowing  him  only  his  miserable  quota  as  "  one  of 
her  family,"  with  some  slight  additional  care  in  respect 
of  his  epileptic  fits,  which  have  now  nearly  ceased  to 
afflict  him  more  than  once  or  twice  a  month. 

Secondly,  that  all  her  pretended  expenditure  upon 
clothes,  books,  dogcart,  horses,  boat,  &c.,  is  a  gross  and 
wicked  fabrication,  and  only  intended  to  deceive  this 
Court,  being  contradicted  by  the  clearest  evidence,  both 
of  her  own  witnesses  and  by  the  documents  she  herself 
referred  to. 

Thirdly,  that  Mr.  Baicman*8  actual  treatment  by 
Carney  and  **  the  family'*  was  coarse  to  any  gentleman, 
and  altogether  "  incommensurate  to  the  allowance  of 
£1000  a  3'ear ; "  as  driving  him  about  in  a  "  spring- 
cart,*'  constantly  occupying  him  with  chopping  wood  for 
the  Smith  family,  their  neighbours,  and  the  public  * 
with  a  total  abstinence  from  all  rational  amusements  or 
means  of  improvement,  though  admittedly  quite  capable 
of  enjoying  such  amusements,*  and  benefiting  by  all 
means  of  educational  improvement. 

And  fourthly,  that  his  removal  to  the  neighbourhood 
of  Sydney,  whether  or  not  under  Mrs.  Smith's  personal 
care,  but  without  her  family,  as  the  real  recipients  of  his 
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^868. £1000  a  year,  would  certainl}',  by  all  the  medical  evi- 

In  the  matter   dence,  be  most  beneficial  to  his  health,  physically  and 

Mackenzie     mentaQy.  ^ 

fiowMAK.  From  these  four  conclusions  it  seems  to  me  impossible 

to  escape ;  even  taking  the  evidence  most  favourably  for 
Mrs.  Smith. 

I  now  come  to  a  topic  extremely  painful  to  allude  to, 
but  which  must  have  very  great  additional  weight  for 
Mrs.  Smithes  removal.  It  appeared  by  the  proceedings 
in  1858,  that  in  1858  Mrs.  Smith  was  appointed  in  the 
place  of  Dr.  Hvjffington  as  committee  of  the  person, 
chiefly  on  account  of  certain  charges  of  immorality 
which  could  not  be  satisfactorily  answered.  Now,  with- 
out entering  in  detail  into  facts  appearing  clearly  upon 
the  evidence,  it  is  enough  for  me  to  state  that  these  facts 
clearly  show  that  Carney  ought,  four  years  ago,  to  have 
been  summarily  dismissed  from  being  Mr.  BoxcmarC$ 
personal  attendant,  instead  of  receiving  £250  for  him- 
self and  Mrs.  Carney,  besides  board  and  lodging  for 
themselves  and  all  their  subsequent  children  to  the 
present  date.  I  feel  sure  that  if  these  *'  transactions/' 
to  which  I  only  thus  allude  in  general  terms,  were  now 
brought  before  the  Court  on  an  application  for  Mr. 
Carney  8  appointment  as  attendant  under  Mrs.  Smith, 
as ' '  comm  ittee  of  the  person,  * '  this  Court  would,  without 
a  moment's  hesitation,indignantly  dismiss  such  an  appli- 
cation. I  am  clearly,  therefore,  of  opinion,  that  the 
Master's  report  dismissing  Mrs.  Smith  and  Mr.  and 
Mrs.  Carney  from  their  position  towards  Mr.  Botnnm 
was  undoubtedl}^  right  on  this  ground  also. 

In  fact,  I  understood  Sir  William  Manning  to  give 
up  Carney  altogether  as  improper  to  be  continued  in 
his  position  ;  and  also  to  abandon  all  objection  to  Mrs. 
Smith's  removal  from  the  committee  of  the  person,  pro- 
vided she  was  allowed  to  continue  in  some  imaginary 
office  of  "  caretaker  "— ^quite  unknown  to  the  law.  As  I 
have  already  pointed  out,  the  Master's  report  only  re- 
commends the  removal  of  Mr.  Bowman  from  Mrs. 
Smith's  '*  family,"  and  the  appointment  of  a  new  com- 
mittee of  the  person,  who  will,  of  course,  be  quite  at 
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liberty  to   make   any  arrangement  with   Mrs.    Smith         l^^^- 
personally,  he  may  think  desii'able,  other  than  in  her  own   la  the  matter 

family.  Mackenzie 

In  connection  with  this  topic,  it  is  also  plain  that  Mrs.  Bowman. 
Sniith  and  her  family  have  most  improperly  done  all  in 
their  power  to  irritate  Mr.  Bownian  against  his  brothers, 
the  petitioners,  more  especially  by  suggesting  that  they 
were  striving  to  ''put  him  into  a  lunatic  asylum." 
Upon  this  Dr.  Fyffe  says — "  I  think  Mrs.  Smith's  con- 
duct in  stating  to  Mr.  Bowman  that  his  brothers  wished 
to  remove  him  to  a  lunatic  asylum  was  improper.  It 
was  an  unadvisable  remark  for  Mrs.  Smith  to  make  to 
me  in  the  presence  of  Mr.  Bowman.'* 

There  can  be  no  question,  from  other  parts  of  the 
evidence,  that  Mr.  Bowman's  dread  of  an  as3'lum,  which 
the  Master  plainly  reports  as  improper,  has  been  most 
improperly  worked  upon,  by  Mrs.  Smith  and  her  family, 
to  induce  a  morbid  disinclination  in  Mr.  Bowman's 
mind  against  concurring  in  any  improvement  of  his 
maintenance,  except  under  Mrs.  Smith's  management. 

With  regard  to  costs,  it  seems  hardly  necessary  for 
me  to  say  much,  as  to  protecting  th^  estate  of  this 
gentleman  from  the  grievous  infliction  of  all  the  enor- 
mous costs  of  these  proceedings.  I  cannot  keep  out  of 
my  own  consideration  the  long  and  expensive  proceed- 
ings in  this  matter,  and  the  repeated  applications  before 
me  as  Primary  Judge  in  the  course  of  bringing  this 
petition  to  a  successful  result.  First,  we  have  the  petition 
itself  before  me  in  November,  1866,  then  several  inter- 
locutory applications  as  to  the  proceedings  in  the 
Master's  office,  Apiil  9th,  1867,  May  8rd,  1867,  and 
May  14th,  1867 — then  the  hearing  of  the  exceptions  to 
report  on  June  21st,  June  25th,  and  June  26th,  1867, 
and  now  the  present  appeal. 

I  cannot  with  any  regard  for  propriety,  or  to  the 
simplest  justice,  throw  these  costs  on  the  estate  or  on  the 
petitioners. 

In  fact,  Mrs.  Smith's  persistent  resistance  to  these  in- 
quiries shows  the  magnitude  of  the  spoil  contended  for 
by  her  and  her  family ;  while  her  utter  inability  to  ask 
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^^^^-         even  by  her  counsel  for  one  shilling  of  these  costs  to  be 

In  the  matter   paid  by  the  petitioners,  shows  that  the  inquiry  was  ad- 

Mackenzib    J^ittedly  rendered  necessary  by  her  own  conduct ;  and 

Bowman       that  she  therefore,  and  not  Mr.  Bo7V7nan*s  estate,  ought 

to  pay  the  costs  of  all  these  proceedings. 

I  am  satisfied,  therefore,  that  I  treated  Mrs.  Smith 
very  leniently  as  to  costs,  when  I  only  directed  her  to 
pay  the  respondents'  costs  of  the  exceptions,  giving  the 
respondents'  other  costs  out  of  the  estate — Mrs.  Smith 
being  admittedly  unable  to  defray  even  the  costs  of  the 
exceptions;  nevertheless,  as  the  whole  matter  is  now 
before  me  on  appeal,  I  think  I  ought  to  vary  my  order 
by  directing  all  the  respondents'  costs  and  the  costs  of 
the  Crown  to  be  primarily  paid  by  Mrs.  Smithy  and  only 
to  be  paid  out  of  the  estate  in  default  of  Mrs.  Smith's 
paying  them  ;  and  of  course,  in  my  opinion,  Mrs.  Smith 
ought  to  pay  the  respondents'  costs  of  this  appeal. 

I  cannot  conclude  this  most  disgraceful  and  melan* 
choly  inquiry  into  these  nine  mournful  yeax^s  of  Mr. 
BowmarCs  life  without  pointing  out : — 

First,  that  it  is  impossible  that  any  father  would  have 
sanctioned,  or  would  now  any  longer  permit,  for  a  single 
day,  such  a  continuous  spoliation  of  £1000  a  year  as 
remuneration  allowance  for  his  son's  sauntering  about 
this  Eastern  Creek  Farm,  chopping  wood  for  the  use  of 
the  family,  and  neglected  both  physically,  mentally, 
and  morally  in  every  capacity  of  happiness  admittedly 
open  to  his  state  of  mind ;  and  I  cannot  conceive  that  I, 
as  Primary  Judge,  am  charged  with  a  less  responsibility 
towards  any  "  ward  of  my  Court,  as  Mr.  Bowman  un- 
doubtedly is." 

Secondly,  I  would  remark  that  Dr.  Clarke,  the 
medical  attendant  of  Mr.  Bowman^  receiving  £200  a 
year  salary  from  1858  to  the  present  time,  appears  to 
have  been  perfectly  cognisant  of  all  these  transactions, 
although  he  now  gives  the  most  conclusive  testimony 
against  Mrs.  Smith, 

And  thirdly,  that  from  the  first  removal  of  Mr. 
Boumian  from  Mr,  Hart's  oflBce  in  1868  to  Mrs.  Smith% 
as  detailed  in  the  evidence  of  Mr.  M^CiMoch,  down  to 
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the  institution  of  these   proceedings   before   me,  as         1868. 
Primary  Judge,  Mrs.  Smith's  attorney  and  professional   in  the  mittter 
adviser  was  Mr.  Henry  MUford,  a  son  of  one  of  the    m^okbnzdb 
Judges  of  this  Supreme  Court,  whose  order  originally      Bowman. 
handed  over  Mr.  Bowman  into  Mrs.  Smith's  power. 
No  one,  however,  will  ever  doubt  the  high  honor  and 
unimpeachable  impartiality  of  that  very  learned  and 
upright  Judge. 

Faucett,  J.  In  considering  the  law  of  this  case  the 
first  question  which  presents  itself  is,  whether  Mrs. 
Smith,  as  committee  of  the  person  of  the  lunatic,  was 
bound  to  account  for  the  allowance  which  she  has  re- 
ceived, that  is,  was  bound  to  produce  vouchers  showing 
the  manner  in  which  the  allowance  was  expended.  In 
reference  to  this  question  I  have  carefully  considered  a 
great  number  of  cases,  and  in  none  of  them  can  I  find 
that  such  an  account  has  ever  been  required.  The 
practice  on  the  contrary  appears  to  be  not  to  require  such 
an  account. 

In  Lady  Cope's  case  (a),  although  the  Lord  Chan- 
ceUor  says  that  he  would  never  grant  the  custody  of  a 
lunatic  to  one  who  would  make  ^  gain  of  it,  the  com- 
mittee of  the  person  was  not  directed  to  render  an 
account. 

In  Dormer's  case  (6)  it  is  quite  clear  that  no  such 
account  was  required.  And  in  Sheldon  v.  Fortescue 
Aland  (c),  which  maybe  considered  as  another  stage  of 
Dormer's  case,  the  bill  was  against  the  administrator  of 
the  committee  of  the  lunatic's  estate  for  an  accounts 
Under  the  special  circumstances  of  the  case  an  account 
was  refused.  But  all  the  observations  in  that  case  must 
be  received  in  reference  to  the  object  of  the  bill. 

Ex  parte  Catton  (d),  Ex  parte  Chumley  (e),  and 
Ex  parte  Clarke  (/),  are  all  cases  affecting  committees^ 
of  lunatic's  estate,  who  are  always  bound  to  account. 

In  the  matter  of  Annesley  {g),  the  Lord  Chancellor 
directed  the  allowance  for  maintenance  to  be  increased  by 

(a)  2  Ch.  C.  289  ;  1  Eq.  C.  Abr.  277.         (b)  2  P.  Wms.  262. 
(c)  8  P.  Wms.  104.        (d)  1  Ves.  156.        (c)  1  Ves.  Jr.  156. 
(f)  lb.  296.  {g)  1  Amb.  78. 
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1868.         way  of  recompensing  the  committee  for  the  trouble  he 
In  the  matter  had  in  managing  the  estates.     This  was,  no  doubt,  an 
Mackenzie     indirect  mode  of  proceeding,  and  has  not  been  approved 
Bowman,      of ;  but  surely  such  an  order  would  never  have  been 
made  if  the  petitioner  had  been  bound,  as  committee  of 
the  person,  to  account  and  produce  vouchers  for  his  ex- 
penditure of  the  sum  allowed  for  maintenance. 

In  Ex  parte  Fletclier  (a)  the  Lord  Chancellor  says : 
*'  I  approve  of  the  distinction  that  the  office  of  committee 
is  given  for  the  sake,  not  of  the  committee,  but  of  the 
lunatic  ;  and  the  allowance  is  to  be  given  for  the  purpose 
of  attaching  him  to  the  lunatic ; " — an  observation  that 
appears  quite  inconsistent  with  the  supposition  that  the 
committee  is  bound  to  account  and  produce  vouchers. 

In  Jodrell  v.  tfodrell  (b)  the  present  Master  of  the 
Rolls  puts  what  seems  to  be  the  pi*actice  of  the  Court  in 
such  cases  very  clearly,  and  at  the  same  time  states  the 
duties  and  obligations  which  the  Court  imposes.  In  that 
case,  by  a  deed  of  settlement,  an  allowance  was  given  for 
the  purpose  of  keeping  up  an  establishment ;  and  the 
Master  of  the  Rolls  says — "  It  is  a  pa3Tnent  to  be  made 
to  Ij&dy  JodreUy  tor  the  purpose  of  maintaining  and  sup- 
porting an  establishment ;  it  is  analogous  to  the  case  of 
money  paid  to  a  guardian  for  the  support  and  mainte- 
nance of  an  infant,  or  to  the  committee  of  the  person  of  a 
lunatic  for  the  support  of  that  person.  In  such  cases  the 
Courts  of  Equity  have  always  held,  that  the  money  is 
paid  to  the  dispensing  hand,  coupled  with  an  obligation 
duly  to  perform  the  condition  on  which  the  annuity  is 
paid ;  and  that,  provided  the  condition  is  duly  and 
properly  performed,  the  'Coiui;  requires  no  account  of 
what  (if  any)  surplus  remains  after  the  proper  perfor- 
mance of  it." 

"  Were  it  otherwise,  the  trust  of  a  guardian  to  an 
infant  would  be  the  most  onerous  and  difficult  to  be  dis- 
charged that  could  by  possibility  exist.  In  the  case  of 
executors,  the  accounts  may  easily  be  kept  with  perfect 
accuracy ;  the  whole  estate  must  be  got  in,  and  only 
strict  legal  payments  are  to  be  allowed.     But  in  the 

(a)  6  Ves.  427.  (6)  14  Beav.  411. 
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instance  of  a  guardian  maintaining  a  ward  in  his  own  ^^^^' 
family,  such  an  account  could  not  accurately  be  kept.  In  the  matter 
An  estimate  or  calculation  of  the  extent  to  which  his  Mackenzie 
liousehold  expenses  are  increased^by  the  residence  of  a  Bowman. 
ward,  would  be  a  matter  of  great  difi&culty,  and  open  to 
endless  discussion  and  opposing  evidence.  Various  sums 
may  be  expended  on  a  ward  of  which  no  account  could 
be  kept  at  the  time.  The  same  observations  would  apply 
in  an  equal  degree  to  the  case  of  the  committee  of  a 
person  requiring  personal  care."  And  in  page  413  of  the 
same  judgment  it  is  said,  *'  That  the  guardian  or  com- 
mittee derives  an  advantage  from  it  is  well  known  and 
recognised ;  but  that  advantage  is  considered  to  be  bene- 
iicial  on  the  whole  to  the  infant,  and  to  promote  the 
relative  strict  care  without  which  the  office  of  guardian 
or  committee  would  hardly  be  accepted  by  any  one, 
unless  some  one  bound  by  very  peculiar  ties  of  personal 
affection  to  the  object  of  his  care."  Again,  in  the  same 
page  it  is  said — **  It  is  in  truth  a  sum  paid  to  the  dis- 
pensing person,  subject  to  an  obligation,  which  the  Court 
will  require  strictly  to  be  performed,  of  doing  that  for 
which  the  annual  sum  is  given.  But  if  the  condition  is 
perfonned,  the  dispensing  person  is  entitled  to  the  ad- 
vantage, which  by  his  care  and  attention,  may  be  derived 
from  tlie  mode  of  executing  the  trust."  And  in  Broivn 
V.  PauU  (a)  the  same  principle  is  distinctly  enforced. 
These  cases  seem  to  me  to  show  conclusively  that  the 
committee  of  the  person  of  a  lunatic  is  not,  according  to 
the  practice  of  the  Court,  required  or  expected  to  keep  or 
furnish  accounts. 

Further,  the  form  of  the  grant  of  the  custody  of  the 
person  would  seem  to  show  that  it  is  not  expected  that 
the  committee  should  account  and  produce  vouchers  for 
the  expenditure  of  the  allowance;  as  it  contains  no  pro- 
vision whatever  to  that  effect,  while  the  form  of  the 
grant  of  the  custody  of  the  estate  necessarily  provides  for 
the  rendering  of  accounts. 

But  although  the  Court  will  not,  or  at  all  events  does 
not  in  practice,  require  the  committee  of  the  person  to 

(a)  2  Sim.  N.  S.  92. 
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^^^^'         accountregularly,and  to  produce  vouchersforthedifferent 
In  the  matter   items  of  expenditure,  it  is  quiteclear  that  it  will  takecare 
Mackenzie    *^^^^  "  ^^®  obligation  of  doing  that  for  which  the  annual 
Bowman,      allowance  is  given  shall  be  strictly  performed ; ' '  Jodrell  v. 
Jodrell  (a).     And  for  the  purpose  of  ascertaining  this, 
it  will  make  all  necessar}'^  inquiries.     But  in  the  case  of 
a  lunatic,  as  in  all  such  cases,  *'  the  true  subject  of  con- 
sideration is,  whether  that  has  been  done  which  is  re- 
quired for  the   comfort  of  the   lunatic ; "   Ex  parte 
Proctor  (b).     In  making  such  an  inquiry  regard  will 
always  be  had  to  the  sum  allowed.     And  in  the  inquiry 
before  the  Master  in  the  present  case,  it  does  not  appear 
to  me  that  the  account  and  vouchers  were  required  with 
a  view  of  making  the  committee  liable  to  refund ;  but 
because  that  seemed   the  best  mode  of  ascertaining 
whether  the  allowance  had  been  properly  expended,  and 
thereby  of  determining  whether  the  comfort  of  the  lunatic 
had  been  properly  provided  for.     But  although  this  was 
probably  the  object,  lam  of  opinion  that  the  inquiry  in 
reference  to  this  part  of  the  case  was  carried  on  under  a 
misconception  of  the  law  and  the  practice  of  the  Court, 
and  that  the  misconception  has  largely  influenced  the 
learned  Master  in  making  his  report. 

With  the  view  that  I  have  thus  expressed  as  to  what 
appears  to  be  the  practice  of  the  Court,  and  also  as  to 
what  are  the  duties  and  obligations  of  the  committee  of 
the  person,  I  come  now  to  consider  the  evidence,  bearing 
in  mind,  as  already  mentioned,  that  the  real  object  of  the^ 
inquiry  is  whether  that  has  been  done  which  has  been 
required  for  the  comfort  of  the  lunatic. 

Now,  in  the  first  place,  I  am  of  opinion  that  the 
charge  of  absolute  ill  treatment  is  unsupported  by  re- 
liable testimony. 

This  charge  mainly  rests  on  the  statement  of  Mrs. 
Quarry.  But  surely  the  credit  to  be  attached  to  her 
evidence  is  largely  diminished  by  the  consideration  that 
altliough,  according  to  her  own  account,  she  lived  for  a 
considerable  period  in  the  house  of  Mrs.  Smithy  witness- 
ing from  day  to  day  the  neglect  and  ill  treatment  of  her 

(a)  14  Beav.  413.  {b)  1  Swanst.  538. 


CASES   IN  EQUITY.  59 

brother,  of  which  she  now  complains,  she  never  once  re-         ^^^^- 
monstrated  with  Mrs.  Smith,  nor  took  any  steps  in  the   In  the  matter 
matter  for  a  period  of  nearly  two  years.  Mackknzik 

The  evidence  of  the  lunatic's  brothers  is  also  open  to  Bowman. 
observation  of  the  same  kind.  For  a  period  of  eight  or 
nine  years  they  utterly  neglected  the  lunatic.  They 
never  visited  him,  and  appear  not  to  have  even  once 
during  that  time  inquired  about  him.  The  reason  they 
give  for  this  utter  neglect  and  disregard  is  certainly  not 
satisfactory.  Farther,  it  appears  that,  in  anticipation  of 
the  removal  of  the  present  committee,  they  have  applied 
to  be  appointed  in  his  place.  The  disregard  they  have 
thus  shown  for  the  lunatic,  and  the  seK-interest  which 
they  now  exhibit,  must  necessarily  cause  their  testimonj' 
to  be  viewed  with  caution.  Besides,  their  testimony 
cannot  be  considered  as  quite  supported  by  that  of  Mr. 
M'CuUoch. 

On  the  other  hand,  however,  the  testimony  of  Mrs. 
Smith,  so  far  as  it  is  uncorroborated,  must  also  be  treated 
as  unreliable.  She  is  deeply  interested  in  the  result;  and 
moreovershe  has  sworn — probably  under  the  direction  of 
her  solicitor — to  the  correctness  of  accounts  which  are 
manifestly  incorrect.  This  latter  circumstance  must  de- 
tract from  her  credit,  even  though  it  should  be  conceded 
that  she  was  improperly  required  to  swear  to  the  correct- 
ness of  the  accounts.  The  evidence  of  the  other  wit- 
nesses who  are  connected  with  Mrs.  Smith  must  also  be 
received  with  caution. 

In  the  next  place,  looking  at  the  entire  evidence,  I  am 
of  opinion  that  on  the  whole  the  lunatic  has  been  kindly 
treated.  Making  a  full  deduction  for  such  portion  of  the 
evidence  as  is,  for  the  reasons  I  have  maintained,  unre- 
liable, I  think  there  is  a  large  preponderance  of  disin- 
terested testimony  in  favour  of  this  conclusion.  I  have 
no  doubts  that  the  lunatic  has  been  treated  as  one  of 
Mrs.  Smith*8  family,  and  that  in  all  probability  he  is  at 
least  as  comfortable  with  her  and  her  family  as  he  is 
likely  to  be  in  any  other  place  to  which  he  might  be 
removed.  That  he  is  attached  to  the  famil}^  I  think 
also  there  can  be  no  doubt — an  attachment  which  can 
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1868. hardly  be  supposed  to  exist  if  he  were  unkindly  treated. 


In  the  matter  I  am  also  of  opinion  that  the  health,  both  mental  and 
AIackenzib  ''>o<iily>  of  the  lunatic  has  improved  since  he  has  been 
Bowman.  under  Mrs.  Smith's  care.  But  on  this  point  I  am  not 
very  clear,  as  the  evidence  taken  in  reference  to  this 
matter  before  he  was  placed  under  Mrs.  Smith's  care  has 
not  been  before  me.  But  on  this  point  I  confess  I  am 
not  prepared  to  disregard  altogether  the  testimony  of  Dr. 
Clarke,  notwithstanding  the  interest  which  he  may 
possess. 

I  am  however  of  opinion,  that  such  luxuries  and  means 
of  amusement,  or  of  employing  his  lime,  as  from  the 
large  allowance  that  has  been  given  ought  to  have  been 
expected,  have  not  been  provided ;  and  that  consequently 
a  considerable  portion  of  the  allowance  has  not  been 
properly  expended. 

On  the  whole  then — ^looking  not  to  the  interest  of 
Mrs.  Smith,  but  solely  to  the  comfort  of  the  lunatic — 
and  this  is  the  main  question  for  consideration — I  think 
it  would  not  be  for  his  comfort  or  benefit  that  he  should 
be  removed  from  the  care  of  Mrs.  Smith.  At  the  same 
time,  while  the  lunatic  is  left  under  the  personal  care  of 
Mrs.  Smith,  I  think  it  would  be  advisable  that  another 
committee  should  be  appointed  with  her  or  alone  over 
her  to  supervise  the  expenditure — a  course  that  is  not 
unusual;  Ex  parte  Mildmay  (a),  and  Dyce  Sombre' % 
case  (6). 

With  respect  to  Mr.  Carney,  I  confess  I  do  not,  under 
all  the  circumstances,  attach  very  much  weight  to  the 
objections  that  have  now  been  made  to  him  ;  but  it  is 
probably  better  that  he  should  be  removed  when  a 
suitable  person  is  obtained  to  succeed  him. 

I  concur  in  the  recommendation  of  the  Master's  report 
that  the  medical  attendant  should  be  remunerated  bv 

•r 

fees ;  but  if  there  be  a  permanent  medical  attendant,  I 
see  no  reason  whv  Dr.  Clarke  should  not  be  continued  in 
that  position  as  long  as  the  lunatic  remains  in  his  neigh- 
bourhood. 

Considering  the  reduced  value  of  the  property,  as  well 

(a)  3  Yes.  2.  (6)  8  Jur.  817. 
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as  the  evidence  as  to  Mrs.  Smith's  outlay,  which  cannot ^^^^    _ 

be  overlooked,  I  also  concur  in  the  recommendation  of  In  the  matter 
the  report,  that  the  allowance  should  be  reduced.  Mackenzie 

With  respect  to  costs — the  only  remaining  question  of  Bowman. 
importance  —  I  have  felt  very  great  difficulty.  But 
although  I  do  not  think  that  it  is  for  the  interest  of  the 
lunatic  that  Mrs.  Smith  should  be  removed,  still  as  I 
think  she  has  not  fully  performed  the  duties  which  she 
undertook,  and  has  not  been  free  from  fault,  I  am  on  the 
whole  of  opinion  that  she  should  not  get  her  costs.  On 
the  other  hand,  I  think  the  petitioners  ought  to  have 
their  costs  out  of  the  estate. 


Order  on  Appeal — That  Mrs.  A.  M.  Smith  be 
removed  from  the  committeeship  of  the  person  of  the 
lunatic,  who,  nevertheless,  ought  to  remain  in  her 
custody.  Reference  to  Master  to  appoint  a  new  com-^ 
mittee  of  the  person,  and  to  ascertain  what  would  be  a 
proper  amount  to  be  allowed  to  such  committee  for  his 
supervision  and  care  and  attention  in  respect  of  the 
lunatic,  and  what  should  be  allowed  for  the  maintenance 
and  care  of  the  lunatic  exclusive  of  fees  for  medical 
attendance.  Costs  of  petitioners  and  of  the  Crown  to  be 
paid  out  of  the  estate.  Mrs.  Smith  to  have  no  costs  of 
the  enquiry  or  appeal,  but  her  deposit  on  appeal  to  be 
returned.  In  all  other  respects  the  Master's  report  is 
con&rmed. 

In  pursuance  of  this  order  the  Master,  by  report 
dated  27th  March,  1868,  appointed  Mr.  A.  CM.  Bmv- 
muriy  one  of  the  brothers  of  the  lunatic,  the  committee 
of  his  person,  with  an  allowance  of  j£100  a  year  for  his 
travelling  expenses,  care,  and  supervision,  &c.,  and 
allowed  £600  per  annum  for  the  maintenance  of  the 
lunatic.     This  report  was  confirmed. 
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Martel  against  McNbvin. 

rilHIS  suit  was  brought  for  the  purpose  of  obtaining 
an  injunction  to  restrain  the  defendant  from  prose- 
cuting an  action  of  ejectment  against  the  plaintiff,  in 
respect  of  certain  pieces  of  land  at  Molong. 

It  appeared  from  the  proceedings  that,  in  1860,  one  W. 
Bell  was  indebted  to  the  plaintiff,  Florent  Martel,  m 


August  4. 

The  plaintiff, 
in  1863,  pur- 
chased two 
allotments  of 
land  at  Mo- 
long, from 
oneW.  B., 
who  thereupon 
handed  over 

deeds  relating  the  sum  of  jGIOO,  for  the  amount  of  a  judgment  and 
to  the  property,  ^osts  obtained  in  the  District  Court  at  Molong.   In  1868, 

together  with  t^  •  .  •  ii 

amemorandum  Mr.  Bell,  being  SO  mdebted  to  the  plaintiff,  agreed  to  sell 
the^lfw  B^  ^^"^  certain  pieces  of  land,  of  which  he  was  seised  in  fee, 
and  which  con-  situate  in  Molong  ;  and  the  following  memorandum  of 

tained  (irvUr  ,  ,  i     •         j 

alia)  an  agree-  Sale  was  drawn  up  and  signed  : — 

ment  to  exe-  Molong,  12th  January,  1863. 

I  hereby  agree  to  sell  and  dispose  of  all  my  right,  title,  and  interest 
in  two  parcels  of  land  hereunder  described  to  Florent  MarUl^  for  the 
sum  of  one  hundred  and  t^n  pounds.  Florent  Martel  is  to  pay  the 
expense  of  the  transfer,  which  I  agree  to  execute  a^soon  asUis  ready  for 
signature.  When  I  complete  the  transfer,  Mr.  Martel  is  to  pay  me  the 
balance  of  the  difference  of  my  debt  due  to  him,  and  the  price  of  the 


cute  to  the 
plaintiff  a 
transfer,  as 
soon  as  the 
same  should 
be  prepared. 
The  plaintiff 
entered  into 
possession,  but   land, 
no  conveyance 
of  the  hind  was 
executed  to 
him  by  W.  B. 
In  1866  this 
laud  was  sold, 
by  the  Regis- 
trar of  the 
District  Court, 
to  satisfy  a 


Allotment  No.  1  of  section  3 
Allotment  No.  2  of  section  8 


a. 
2 

2 


r. 
0 

0 


P- 
38 

9 


4     1 


William  Bdl. 


Situate  in  Market-street  west,  Molong. 
Witness,  John  Lipscombe. 

At  the  time  Mr.  Bell  entered  into  this  agreement,  he 


tained  against  handed  over  to  the  plaintiff  all  his  title  deeds  relating 
W.  B.  by  the     ^q  fj^^  property,  and  the  plaintiff  entered  into  possession, 

defendant ;  and  .  . 

the  Registrar     and  from  time  to  time  expended  large  sums  of  money  m 

executed  a 

conveyance  of  the  land  to  the  defendant,  which  conveyance  was  duly  registered. 
Subsequently,  W.  B.  executed  to  the  plaintiff  a  conveyance  of  the  land,  which  convey- 
ance was  registered  about  a  month  after  the  registration  of  the  conveyance  to  the 
defendant.  The  defendant  having  brought  an  action  of  ejectment  against  the  plaintiff, 
this  suit  was  instituted  ;  and  it  appearing  by  the  evidence  that  the  defendant,  previoiu 
to  the  sale  by  the  Registrar,  had,  thiough  conversations  with  W.  B.  and  others, 
sufficient  notice  of  the  claim  of  the  plaintiff  to  have  put  him  on  such  enquiry  as  would 
result  in  a  knowledge  of  the  plaintiflrs  title,  an  injunction  was  granted  to  restrain  the 
defendant  from  prosecuting  tne  action  of  ejectment ;  and  he  was  declared  a  trustee  of 
the  legal  estate  fer  the  plaintiff,  and  directed  to  execute  a  proper  conveyance  to  him  of 
the  property,  and  hand  over  to  him  the  deed  executed  by  tne  Kegistrar. 
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cultivating  and  improving  the  same ;  but  although  a         1868. 
proper  legal  conveyance  from  Bell  to  the  plaintiff  was       Martel 
prepared,  it  was  not  executed  until  after  the  sale  of  the     jicNbvxn. 
property  as  hereafter  mentioned. 

In  June,  1866,  one  J,  F.  Wynne  obtained  a  judgment 
in  the  District  Court  of  Molong  against  W.  Bell,  for 
^48  12s.  2d. ;  for  the  recovery  of  which  a  writ  of  ^.  fa. 
was  issued,  directed  to  William  Finch,  the  Registrar, 
requiring  him  to  levy  the  amount  by  distress  and  sale  of 
the  lands,  &c.,  of  or  to  which  W.  Bell  was  seised  or 
entitled,  or  which  he  could  either  at  law  or  in  equity 
dispose  of;  and  the  Registrar,  on  the  22nd  August, 
1866,  in  pursuance  of  the  said  writ,  levied  on  the 
parcels  of  land  sold  by  Bell  to  the  plaintiff,  and  put 
them  up  to  sale  by  public  auction,  at  which  the  defen- 
dant was  declared  the  purchaser. 

The  plaintiff  charged  that  the  defendant,  as  well  as 
Wynne  and  the  Registrar,  had,  before  the  time  of  the 
sale,  full  and  complete  notice  that  the  said  land  was  not 
the  property  of  Belly  but  of  the  plaintiff,  and  that  the 
land  as  well  as  the  title  deeds  thereof  were  in  the 
plaintiffs  possession,  under  the  agi'eement  before  men- 
tioned. This  notice  consisted  principally  of  conver- 
sations bet  wreen  Bell  on  the  one  hand,  and  the  defendant, 
the  Registrar,  and  Wynne  on  the  other.  The  defendant, 
however,  took  a  conveyance  from  the  Registrar  to 
himself  of  the  land  referred  to,  which  conveyance  was 
registered  on  the  4th  of  September,  1866. 

After  the  sale  and  before  the  registration  of  the  con- 
veyance, the  Registrar,  acting  as  the  defendant's  agent 
and  at  his  request,  addressed  the  following  letter  to  the 
plaintiff: — 

**  Molong,  August  Slst,  1866. —  Wynne  v.  Bell. — Sir — I  have  been  re- 
•quested  by  Mr.  John  McNevin  to  give  you  notice  that  all  parties  tres- 
passing in  the  paddock  containing  lot  No.  1  of  section  3,  and  lot  No. 
2  of  section  3,  will  be  prosecuted  as  the  law  directs.  Mr.  McNevin 
having  purchased  the  above-named  paddock  at  a  sale  held  on  the  22nd 
of  August  instant,  by  virtue  of  a  warrant  issued  from  the  Molong 
District  Court  in  the  above  named  case.  I  remain,  &c.,  Wm,  Finch, 
agent  for  John  McNemn." 

On  the  29th  September,  1866,  William  Bell  executed 
A  conveyance  to  the  plaintiff  of  the  said  pieces  of  land. 
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^S68.  in  pursuance  of  the  agreement  of  1868 ;  but  this  convey- 
Martel  ance  was  not  registered  until  the  3rd  of  October,  1866. 
McNevin.  ^^  February,  1867,  the  defendant  commenced  the 
action  of  ejectment,  which  the  plaintiff  now  sought  to 
restrain  on  the  grounds  stated — there  being  no  defence 
at  law  to  such  action ;  and  the  plaintiff  further  prayed 
that  the  defendant  might  be  declared  a  trustee  for  him  of 
the  legal  estate  of  the  said  pieces  of  land,  and  directed  to 
execute  to  him  a  proper  convej^ance  thereof,  and  hand 
over  to  him  the  deed  executed  by  the  Registrar. 

The  defendant,  by  his  answer,  denied  that  he  had  any 
notice  of  the  plaintiff's  claim  at  the  time  of  sale. 

With  respect  to  this  point  the  following  evidence  was 
given  : — William  Bell  deposed — "  Before  the  sale  I  had 
a  conversation  with  Mr.  McNevin,  the  defendant,  about 
the  land.  I  told  the  defendant  I  was  due  Wynne  some 
money,  and  that  he  had  sued  me  at  the  Court,  at  Molong. 
Defendant  said  he  would  not  mind  going  to  buy  the 
land.  I  said  he  might  please  himself,  for  I  had  nothing 
to  do  with  it  at  all ;  the  land  was  MaiteVs,  not  mine. 
I  am  quite  sure  I  told  him  that,  both  before  the  sale  and 
after.  Before  the  sale  and  after,  I  told  Mr.  W.  Finch 
the  land  did  not  belong  to  me,  but  to  Mr.  Martel. 
Before  the  sale,  Wynne  said  he  would  sell  this  portion  of 
land  to  pay  my  debt.  I  told  Wynne  to  do  nothing  of 
the  kind,  as  I  had  other  property  in  Molong  to  pay  my 
debts.     I  told  Wynne  the  same  thing  I  told  the  others." 

On  cross-examination  the  witness  said — "It  might  be 
a  week  or  ten  days  before  the  sale  that  I  had  this  conver- 
sation with  McNevin.  I  can't  say  that  the  words  were, 
that  the  land  belonged  to  Mr.  Martel,  but  something 
tantamount  to  it.  Q.  Will  you  not  swear  that  the  words 
were,  *  that  Mr.  Martel  was  interested  in  the  land,  or 
had  some  security  over  the  land  ? '  A.  Mr.  Martel  had 
interest  in  the  land  and  security  over  it  both,  and  it  was 
his  land.  That  was  the  information  I  gave  to  the  defen- 
dant before  the  sale.  The  conversation  with  Finch  was 
before  the  conversation  with  defendant." 

As  to  the  question  of  notice  the  defendant  deposed — 
''  Before  the  sale  I  heard  that  the  plaintiff  had  some 


CASES  IN  EQUITY. 

interest  in  the  land,  but  what  that  interest  was  I  did  not 
know  ;  I  was  never  told  what  that  interest  was.  - 1  heard 
that  it  was  to  be  sold  to  defray  the  execution  against 
Bell.  I  heard  it  spoken  of  as  MartePs  land,  and  I 
considered  that  it  was  named  so  in  consequence  of  his 
being  in  possession  of  it,  and  cultivating  it.  I  took  it 
that  he  was  a  tenant  of  BelPay 
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1868. 


Martel 

V. 

McNbvin. 


Mr.  J.  S.  Smith  deposed,  that  at  the  commencement 
of  the  sale  the  defendant  asked  whether  there  was  any 
claim  upon  the  land,  or  something  to  that  efEect ;  and 
that  one  Woodward,  who  was  present,  said  that  full 
search  had  been  made  in  the  Registrar  General's  office, 
and  nothing  had  been  found  against  it. 

The  Registrar  did  not  recollect  having  any  conver- 
sation with  Bell  about  the  ownership  of  the  land  before 
the  sale,  but  he  had  such  a  conversation  with  him,  about 
half  an  hour  after ;  but  on  cross-examination  he  said 
that  he  thought  that  Lipscombe  (the  witness  to  the 
agreement  of  12th  January,  1863),  informed  him,  as  he 
was  walking  down  to  the  Court  House  before  the  sale, 
that  he  (Lipacomhe)  held  the  title  deeds  on  plaintiffs 
account. 

The  other  evidence  adduced  in  the  case  did  not  con- 
tradict the  depositions  of  the  witnesses  above  named. 


The  case  now  came  on  for  hearing. 

Gordon,  for  plaintiff. 

Owen,  for  defendant,  submitted  that  there  was  nothing 
in  the  evidence  to  fix  the  defendant  with  constructive 
notice  of  the  plaintiffs  title — that  the  plaintiff  had  been 
guilty  of  such  gross  laches  in  not  obtaining  a  conveyance 
to  himself  and  registering  it,  that  a  Court  of  equity 
would  give  him  no  relief  as  against  the  defendant,  a 
bona  fide  purchaser  without  notice — that  although  in 
this  case  the  equities  might  be  supposed  equal,  the  legal 
title   having  been   first  obtained  by  the     defendant,  it 
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1868. 


Martsl 

V. 

MoNbvin. 


ought  to  prevail.  He  cited  Story's  Eq.  Jui.  (a), 
Campbell  v.  Joaephson  (h),  Fuller  v.  Goodwin  (c), 
JoUand  v.  Stainbridge  (d),  Uoyd  'v.  Banlca  (e),  Jones 
V.  Smith  (/),  Goodtitle  v.  Morgan  (g),  and  Coffin  v. 
Ferneyhough  (h). 

The  Primary  Judge,  without  calling  for  a  reply, 
held  that  the  defendant  had,  before  the  time  of  sale,  if 
not  full,  yet  sufficient  notice  to  set  him  on  inquiry  as  to 
the  nature  of  plaintiffs  title.  He  had  heard,  before 
the  sale,  that  the  plaintiff  had  some  interest,  and  it  was 
his  duty  before  purchasing  to  ascertain  what  that 
interest  was.  He  therefore  decreed  in  terms  of  the 
prayer  of  the  plaintiffs  bill. 


September  9. 

Part  of  the 
outstanding 
personal  estate 
of  an  intestate 
consisted  of 
bank  shares 
of  great  vahie 
registered  in 
his  own  name. 
In  a  suit  for 
the  adminis- 
tration of  his 
estate  a  decree 
was  made 
directing  the 
appointment  of 
a  receiver,  who 
should,  inter 

alia,  get  in  the  outstanding  personalty.  As  it  appeared  that  great  difficulty  would  be  ex- 
perienced in  finding  sureties  to  enter  into  the  receiver's  recognizance,  by  reason  of  the 
great  value  of  the  personalty  with  which  he  would  have  to  deal  as  outstanding,  the 
administratrix  was  authorised  to  get  such  shares  transferred  into  her  own  name,  aod 
ordered  to  transfer  them,  together  with  others  then  registered  in  her  own  name,  into 
the  name  of  the  master  in  equity  ;  the  receiver  to  give  security  and  be  accountable,  in 
respect  of  such  shares,  only  for  what  he  should  receive  of  the  dividends.  But  the  order 
was  made  without  prejudice  to  any  question  that  might  arise  thereafter  as  to  the  pro- 
priety of  realizing  the  shares. 


Malcolm  and  others  against  Harris  and  wife. 

BY  the  decree  in  this  suit  (which  was  brought  by  the 
infant  children  of  J.  C.  Malcolm,  who  died  in- 
testate in  1867,  against  his  widow  and  administratrix, 
now  Mrs.  Harris,  for  the  administration  of  his  estate) 
the  usual  references  were  made  to  the  Master  for  the 
allowance  of  maintenance  and  the  appointment  of  a 
proper  person  to  be  receiver  of  the  rents  and  profits  of 
the  freehold  and  leasehold  estate  of  the  intestate,  and  to 
get  in  the  outstanding  personal  estate. 

It  appeared  from  the  accounts  brought  in  by  the  ad- 
ministratrix that  the  intestate's  personal  estate  consisted 


(a)  1  Vol.,  sec.  64. 

(c)  4  Sup.  Ct.  R.,  C.L.  66. 

(e)  36  L.J.  Ch.  751. 

(fir)  Cited  6  Ves.  Jr.  183. 


(6)  1  Sup.  Ct.  R.,  Eq.  35. 
{d)  3  Ves.  Jr.  478. 
(/)  1  Hare  55. 
(h)  2  B.  C.  C.  391. 
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of  certain  shares  of  large  value  in  the  Commercial 
Bank,  registered  in  the  name  of  the  administratrix,  and 
also  of  certain  shares  in  the  Bank  of  New  South 
Wales,  registered  in  the  name  of  the  intestate.  The 
latter,  which  were  of  the  value  of  about  £16,500,  con- 
stituted portion  of  the  outstanding  personal  estate  of 
the  intestate,  and  would  necessarily  have  to  be  dealt 
with  by  the  receiver  to  be  appointed  under  the  decree. 


1868. 


Malcolm 
and  others 

V. 

Habris 
and  wife 


Gordon,  for  the  plaintiffs,  now  moved,  that  notwith- 
standing the  direction  of  the  decree  as  to  the  appoint- 
ment of  a  receiver,  the  defendant  (the  administratrix) 
should  be  authorised  and  empowered  to  procure  the 
registration  in  her  name,  of  the  shares  now  standing  in 
the  name  of  the  intestate,  in  the  share  register  of  the 
Bank  of  New  South  Wales,  and  also  should  be  directed 
to  transfer  such  shares  when  so  registered,  and  also  the 
shares  registered  in  her  own  name  in  the  register  of  the 
Commercial  Bank,  forthwith,  into  the  name  of  the 
Master  in  Equity.  And  also  that  the  receiver  herein 
should  be  directed  to  receive  from  time  to  time  the 
dividends  payable  on  the  said  shares,  and  that  the 
balance  only  of  such  dividends,  after  the  payment  by 
him  of  the  amounts  to  be  allowed  for  the  maintenance, 
AfC.,  of  the  infant  plaintiffs,  and  the  proportion  to 
which  the  defendant,  Mrs.  Harris,  as  widow  of  the 
intestate,  might  be  found  entitled,  should  be  paid  by 
the  receiver  into  Court,  he  giving  proper  security  to 
account  and  pay  what  he  should  so  receive,  as  directed 
by  the  Court.  The  affidavits  in  support  of  the  applica- 
tion shewed  that  a  difficulty  was  experienced  in  procur- 
ing the  appointment  of  a  receiver,  by  reason  of  the 
large  amount  of  the  recognizance,  which  would  be 
required  from  the  sureties,  having  regard  to  the  value 
of  the  shares  in  the  Bank  of  New  South  Wales,  and 
that  it  would  facilitate  the  progress  of  the  administra- 
tion under  the  decree,  if  such  shares  were  transferred 
to  the  Master  in  Equity.  It  also  appeared  that  the 
large  amount  represented  by  these  shares  could  not, 
without  much  difficulty,  be  better  invested. 
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1868. 


MaIiOOLM 

and  others 

V. 

Harris 
and  wife. 


BenneUy  for  the  defendants,  consented. 

The  Primary  Judge  granted  the  application,  but 
without  prejudice  to  any  question  as  to  the  propriety  of 
realizing  the  said  shares,  or  any  of  the  property  of  the 
intestate,  if  thought  hereafter  advisable  or  beneficial 
to  any  of  the  parties. 


Dec.  9,  15. 


A  testator 
bequeathed  an 
annuity  of 
£400  to  his 
wife,  charged 
upon  certain 
specified  land 
and  premises, 
with  power  of 
entry  and  dis- 
tress in  case  of 
non-payment 
of  the  said 
annuity  for 
thirty  days 
after  the  same 
became  due. 
The  testator 
also  charged 
the  same  pro- 
perty with 
annuities  of 
£100,  £50,  and 
£50  to  three 
other  legatees. 


In  the  matter  of  the  Trusts  of  the  Will  of  Ambrose 
Foss,  late  of  Sydney,  in  the  colony  of  New  South 
Wales,  deceased,  and  of  "  The  Trust  Property  Act 
of   1862." 

THIS  was  a  petition  presented  by  Thomas  Ambroie 
Foss  and  Samuel  Thompson,  two  of  the  execa- 
tors  and  trustees  of  the  will  of  Ambrose  Foss,  deceased, 
praying  for  the  opinion,  advice,  and  direction  of  the 
Court  with  respect  to  certain  questions  arising  out  of 
the  said  will. 

The  testator  died  in  1852,  leaving  a  will  whereby  he 
appointed  Jane  Foss,  his  wife,  now  Jane  Raymond, 
James  Norton,  the  younger,  and  the  petitioners  his 
executrix,  and  executors,  and  trustees,  and  among  other 
things  bequeathed  the  following  annuities,  viz.  :  to  the 
said  Jane  Foss  an  annuity  of  £400,  to  Augustus  W, 
Foss  an  annuity  of  £100,  and  to  Ambrose  J,  Ruswil 
and  Rhoda  L.  Russell  an  annuity  of  £50  each.  The 
terms  of  the  will  so  far  as  regards  these  annuities,  were 
as   follows  : — 


but  without 

any  power  of  entry  or  distress.  'Hie  residuary  devise  was  in  the  following  terms  i-^And 
stibject  to  the  severed  annuities  and  annucd  sums  charged  therein  {as  aforesaid)^  I  gi\^  and 
devise  all  the  residue  and  remainder  of  my  real  estate  whatsoever,  &c.,  unto  and  to  the 
use  of  my  said  trustees,  their  heirs,  Ac,  upon  trust,  d^c."  And  a  power  was  given  to  the 
trustees,  with  the  consent.  Sec,  to  sell  such  part  of  the  residuary  real  estate  as  would 
be  sufficient  to  provide  for  the  annuities.  The  petitioners  (two  of  the  trustees)  praying 
the  judicial  opinion  and  advice  of  the  Court  as  to  the  construction  of  the  will  "ami 
administration  of  the  estate  of  the  testator. 

Held,  that  the  four  several  cuinuities  referred  to  were  cheu^eable  on  the  whole  of  Uie 
residuary  real  estate,  and  not  only  on  the  land  and  premises  on  which  they  were 
specifically  charged  by  the  will,  subject  however  to  the  priority  hereafter  mentioned  m 
respect  of  the  cumuity  of  £400,  and  the  remedy  for  securing  the  payment  of  the  same. 

Held  also  that  the  annuity  of  £400  to  the  testator's  widow  was  payable  in  priority  to 
the  other  annuities. 

Held  also  that  a  sum  of  £170,  then  in  the  hands  of  the  trustees,  and  which  had  arisen 
from  the  rents  of  the  property  so  specifically  charged,  was  applicable  to  the  payment  of 
the  several  annuities,  according  to  their  priorities. 

Held  also  that  the  said  annuities  were  so  payable,  subject  to  the  pajrmeiit,  out  of  the 
rents  of  the  property  specifically  charged,  of  all  repairs  necessary  for  that  property. 
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*'  I  give  and  devise  unto  my  said  wife  and  her  assigns  during  her 
life,  an  annuity  or  clear  yearly  sum  of  £400  sterling,  to  be  yearly 
issuing  and  payable  out  of,  and  to  be  charged  upon,  the  land  and 
premises  in  Pitt-street,  Sydney,  containing  twenty-four  rods,  more  or 
less,  granted  to  me  by  deed  poll  on  or  about  the  29th  day  of  August, 
1834,  the  said  annuity  to  be  paid  to  my  said  wife,  or  her  assigns,  by 
equal  half-yearly  payments,  and  a  proportional  sum  for  any  fractional 
portion  of  a  year  which  may  expire  at  the  death  of  my  said  wife,  the 
first  half-yearly  payments  to  be  made  at  the  expiration  of  six  calendar 
months  after  my  decease.  Provided  always  that  in  case  the  said 
4Uinuity  shall  at  any  time  or  times  be  in  arrecur  and  unpaid  for  the  space 
of  thirty  days  next  after  any  of  the  days  or  times  on  which  the  same 
ought  to  be  paid,  then,  and  as  often  as  the  same  shall  happen,  it  shall 
be  lawful  for  my  said  wife,  or  her  assigns,  to  enter  upon  the  said  land 
and  premises  hereinbefore  charged  with  the  payment  of  the  same 
annuity,  and  then  to  distrain  for  the  same,  or  so  much  thereof  as  shall 
be  so  in  arrear  and  unpaid,  and  for  all  costs  and  expenses  occasioned  by 
the  non-payment  thereof,  and  the  distresa  and  distresses  there  found  to 
sell  or  otherwise  dispose  of  in  like  manner  as  distresses  taken  for  rent 
in  arrear.  And  I  further  charge  the  said  twenty-four  rods  of  land 
and  premises  with  the  annual  sum  of  £100.  And  I  direct  the  trustees 
or  trustee  for  the  time  being  of  this  my  will  to  pay  and  apply  the  same 
for  or  towards  the  support  and  maintenance  of  my  son,  Augustus 
W.  Foss,  during  the  term  of  his  natural  life.  And  I  also  charge  the 
said  twenty-four  rods  of  land  and  premises  with  the  further  annucJ 
sum  of  £50  and  £50  for  the  support  and  maintenance  respectively  of 
my  grandson,  Ambrose  J,  RusaeU,  and  my  granddaughter,  Rhoda  Louisa 
Russell,  the  children  of  my  late  daughter,  Rhoda  Louisa,  the  wife  of 
Ja/mes  Russell,  until  my  said  grandson  shall  attain  the  age  of  twenty-one 
years,  and  my  said  granddaughter  shall  attain  that  age,  or  marry  under 
that  age.  And  I  direct  my  said  trustees  or  trustee  to  pay  the  said 
several  annual  sums  of  £50  and  £50,  by  equal  half-yearly  payments, 
unto  the  said  JamesRusseU,  and  I  declare  that  his  receipt  for  the  scud 
several  annual  sums  shall  be  good  discharge  for  the  same.  But  in  case 
the  said  James  RusseU  shall  depart  this  life  during  the  minority  of  my 
said  grandson,  or  the  minority  or  discoverture  of  my  said  grand- 
daughter, then  I  direct  the  trustees  or  trustee  for  the  time  being  of 
this  my  will  to  pay  and  apply  the  said  several  annual  sums  towards 
the  support,  maintenance,  and  education  of  my  said  grandchildren 
respectively.*' 

The  testator  then  devised  certain  land  at  Botany  to 
Thomas  Ambrose  Foss,  one  of  the  petitioners,  and  pro- 
ceeds to  devise  the  residue  of  the  real  estate  as  follows  : 

**And,  subject  to  the  several  annuities  and  annual  sums  charged  thereon 
(a#  aforesaid),  1  give  and  devise  all  the  residue  and  remainder  of  my 
real  estate  whatsoever  and  wheresoever  unto  and  to  the  use  of  my  said 
trustees,  their  heirs  and  assigns,  upon  trust  for  such  of  my  children 
the  said  Thomas  Ambrose  Foss  (the  petitioner),  Martha  Em,ma  Thomp- 
son, Emma  Jane  Russell,  Georgiana  Jarratt,  and  Priscilla  Stack  Foss,  as 


18rt8. 

In    the    matter 

of  the  Trusts 

of  the  Will  of 

Ambrose 

Foss. 


70 


SUPREME  COURT  REPORTS. 


1866. 

In  the  matter 

of  the  Trusts 

of  the  Wm  of 

Ambrose 

Foss. 


shall  be  living  at  the  time  of  my  decease,  to  be  equally  divided 
amongst  them  as  tenants  in  common,  and  their  respective  heirs  and 
assigns  for  ever.  Provided  always  and  I  hereby  declare  that  it  shall  be 
lawful  for  the  trustees  or  trustee,  for  the  time  being  of  this  my  wilU 
with  the  consent  in  writing  of  any  two  of  my  said  children,  to  sell 
and  dispose  of  my  said  residuary  real  estate,  or  any  part  thereof,  in 
such  manner,  and  subject  to  such  terms  and  conditions  as  the  trustees 
or  trustee  for  the  time  being  of  this  my  will  shall  think  fit,  and  after 
retaining  out  of  the  proceeds  of  such  sale  or  sales,  such  sutn  or  sums 
of  money  cu  shall  be  sufficient  to  produce  cU  interest  the  said  annuities  of 
£400,  £100,  and  the  said  annual  sums  of  £50  and  £50  hereinbefore 
given  and  charged  on  the  said  twenty-foiu*  rods  of  land  and  pemiiaes 
situate  in  Pitt-street  aforesaid,  to  pay  and  divide  the  residue  thereof ; 
and,  after  the  determination  of  the  said  annuities  and  annual  payments 
respectively,  then  the  whole  of  the  said  proceeds  of  sale  unto  snd 
equally  amongst  my  said  children,  their  executors,  cuiministrators  and 
assigns,  in  the  same  shares  and  proportions  as  are  hereinbefore  directed 
concerning  the  appropriation  of  my  personed  estate.  And  I  declare 
that  the  receipt  in  writing  of  every  married  woman  who  shall  be 
entitled  to  any  rent,  interest,  or  other  money  under  this  my  will,  shall 
be  a  good  discharge  for  the  same  respectively,  it  being  my  intention,  and 
I  hereby  declare,  that  the  provision  hereby  made  for  every  such  married 
woman  shall  be  for  her  sole  and  separate  use,  and  free  from  the  debts, 
and  engagements  or  control  of  any  present  or  future  husband." 

It  was  further  alleged  that  James  Norton  the  younger 
had,  on  the  2l8t  May,  1866,  renounced  and  disclaimed 
his  trusteeship  and  executorship  ;  that  Jane  Foss  inter- 
married with  J,  C.  Raymond  in  February,  1866  ;  that, 
on  the  6th  March,  1866,  the  petitioner,  Thomas 
Ambrose  Foss,  executed  an  indenture  of  settlement  in 
contemplation  of  his  marriage,  whereby  he  conveyed  to 
Thomas  Medccdf  a  trustee  upon  certain  trusts,  all  the 
undivided  share,  and  all  the  right,  title  and  interest,  of 
and  in  the  lands  and  hereditaments,  described  in  the 
schedule  to  the  said  indenture,  to  which  he  was  bene- 
ficially entitled,  with  others,  as  tenants  in  common  under 
his  father's  will ;  and  that  Ambrose  J,  Russdl  and 
Rhoda  Louisa  RusseU  were  still  infants.  The  peti- 
tioners further  stated  that  the  rental  of  the  premises  in 
Pitt-street  for  various  periods  from  the  testator's  death 

to  the  time  of  the  present  application,  was  as  follows : 

£    8.    d. 

From  testator's  death  to  December  1862 384  19     9  per  annum 

„     December    1862  „  September  1866 660     0     0 

„     September    1866  „  December   1866 796  16     0 

And  since  December,  1866    500     0     0         „ 
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which  annual  sum  of  £500  was  insufficient  to  pay  in 
full  all  the  four  annuities  charged  upon  the  property. 

At  the  time  of  the  application  the  petitioners  had  in 
their  hands  a  sum  of  £172  Os.  5d.,  arising  from  the 
rents  of  the  Pitt-street  property,  received  since  the 
death  of  the  testator,  over  and  above  the  amount  of  the 
annuities. 

Under  these  circumstances,  the  petitioners  desired  to 
obtain  the  opinion,  advice,  and  direction  of  the  Court, 
as  to  the  future  administration  of  that  part  of  testator's 
estate,  which  consisted  of  the  rents  of  the  land  and 
premises  in  Pitt-street,  with  reference  to  the  following 
questions,  viz.  : — 

First,  Whether  the  several  annuities  of  £400,  £100, 
£50,  and  £50  referred  to,  were  chargeable  on  the  whole 
of  the  testator's  residuary  real  estate,  or  only  on  the 
land  and  premises  in  Pitt-street. 

Second,  Whether  the  said  several  annuities  were  so 
chargeable  absolutely,  or  subject  to  the  payment,  out  of 
the  rents  of  the  said  land  and  premises,  of  all  sums 
necessary  for  the  repairs  of  the  premises. 

Third,  Whether  the  said  annuity  of  £400,  given  by 
the  will  to  the  said  Jane  Foss,  now  Raymond,  was 
payable  in  priority  to  the  other  three  annuities,  or 
whether  all  the  said  annuities  should  be  paid  pari  passu, 
and 

Fourth,  whether  the  sum  of  £172  Os.  5d.  in  the  hands 
of  the  petitioners,  was  applicable  towards  the  payment 
of  the  said  several  annuities,  or  any  of  them,  in  order 
to  supplement  the  deficiency  in  the  rent  of  the  Pitt- 
street  property. 

Gordon,  for  the  petitioners,  cited  Re  Usher's 
Will  (a),  Re  SuUivan's  Will  (6),  Re  GUchrisfs 
Will  (c),  and  Re  Bingham's  Settlement  (d). 

Owen,  for  Mrs.  Raymond,  submitted  that  the  annuity 
given  to  Mrs.  Raymond  was  payable  in  priority  to  the 
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(a)  4  Sup.  Ct.  Rep.  86. 
(c)  6  Sup.  Ct   Rep.  74. 


(6)  5  Sup.  Ct.  Rep.  20. 
{d)  6  Sup.  Ct.  Rep.  97. 
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others,  citing  Leivin  v.  Lewin  (a),  Blower  v.    Morritt  (6), 
and  Miller  v.  Huddlestone  (c). 

Norton,  for  residuary  legatees. 

The  judicial  opinion  of  the  Primary  Judge  was 
drawn  up  as  follows : — 

His  Honor  is  of  opinion  that  the  said  several  annui- 
ties   of    £400,    £100,    £50,    and    £50    respectively  given 

by  the  said  will  of  the  said  testator,  Ambrose  Foss,  as 

in  the  said  petition  mentioned,  are  chargeable  on  the 

whole  of  the  residuary  real  estate  of  the  said  testator, 

and  not  only  on  the  land  and  premises  in  Pitt-street 

In  the  said  petition    mentioned,    subject,    however,   in 

respect  of  the  said  annuity   of  £400  to  such   priority 

as    hereinafter    mentioned,    and   to   such   remedies  for 

securing  the  payment  of  the  same  as  in  the  said  will  in 

that   behalf    mentioned,    in   respect   of   the   lands   and 

premises  in  Pitt-street  aforesaid. 

And  his  Honor  is  also  of  opinion  that  the  said 
several  annuities  of  £400,  £100,  £50,  and  £50  are  so 
chargeable  as  hereinbefore  mentioned,  subject  to  the 
payment,  out  of  the  rents  of  the  said  land  and  premises 
in  Pitt-street  aforesaid,  of  all  sums  necessary  for  the 
repairs  of  the  said  premises  in  Pitt-street  aforesaid. 

And  his  Honor  is  also  of  opinion  that  the  said 
annuity  of  £400,  given  by  the  said  will  to  Jane  Foss 
now  Raymond,  is  payable  in  priority  to  t\xe  said  annui- 
ties of  £100,  £50,  and  £50  given  by  the  said  will  to 
A,  W.  Fo88y  &c.,  respectively. 

And  his  Honor  is  also  of  opinion  that  the  sum  oi 
£172  Os.  5d.,  in  ttie  hands  of  the  petitioners,  is  ap- 
plicable towards  the  payment  of  the  said  several  annui- 
ties of  £400,  &c.,  &c.,  according  to  the  priority  of  the 
said  annuities  among  themselves  as  hereinbefore  de- 
clared, and  to  supplement  the  present  deficiency  of  the 
rents  of  the  Pitt-street  property. 

Costs  of  all  parties  as  between  solicitor  and  client  to 
be  paid  by  petitioners  out  of  the  testator^ s  estate. 


(a)  2  Ves.  Senr.  414.     (6)  2  Ves.  Senr.  419.     (c)  3  MoN.  &  G.  513. 
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MoRT  and  others  against  Wright  and  another. 

E.  A.  Hichey 

THIS    suit    was    instituted    by   T.  S.   Mori,  E,      W,   ^^"'i^fPT- 
-^  .  .         chased  oertam 

Cameron,   and  B.  Buchanan   against  G,  R.  Wright  stations  called 

and  R.  H,  Semj>ill,  under  the  following  circumstances  :       f^^w^s^' 

The   plaintiffs   were   carrying  on  business   under  the   Tooth,  for 

firm  of  Thos.  S.  Mort  and  Co.,  as  stock  and  station  acents,   ^41,46(^  re- 

.  ^  oeived  from 

and  as  such  were  in  the  habit  of  making  advances  to   Moh  and  Co. 

purchasers  and  holders  of  stations  and  stock,  and  of  re-   certain  ad- 
^  1  1       1  •  1  vances  to 

reiving  and  paying  moneys  for  them  as  bankers,  with  or  enable    him    to 

without  security  on  the  stock  and  stations.  pay  for  the 

"^  purcheuse,  and 

On  the  6th  June,  1861,  Mr.  E.  A.  Hichey  purchased  gave  Mr. 
from    Mr.     W.    B.    Tooth    some    stations    called    Jinghi  n^rtg^e,  and 
Jinghi,  together  with  a  large  quantity  of  sheep  and  other  to  Mort  and 
live  stock  thereon,  for  the  sum  of  £41,450,    upon    the  mortgage  on 
terms    that    he    should    pay    one-fourth    of    the    price  the  stations,  to 
<£10,362  10s.)     in    cash,     and     the     residue     in     equal  respective 
amounts,  with  interest  added,  by  three  promissory  notes  debts.    Hichey 
secured  by  mortgage  on  the  property  at  nine,  twenty- one  Mort^anl  Co.  a 
and  thirty  months  respectively  from  the  date  of  the  pur-  mortgage  on 
chase  ;   and  thereupon  Mr.  Hichey  engaged  the  plaintiffs  Osterley  to 
to  act  as  his  agents  and  bankers  for  the  payment  and  secure  the  ad- 
receipt  of  moneys  in  relation  to  these  stations  and  stock,  jj„  them. 

Hichey  and 
Mort  and  Co.  subsequently  agreed  that  the  mortgage  on  Osterley  should  be  given 
up,  and  that  an  eqtiitable  deposit  of  the  deeds  of  Lidney  (another  estate  of  Mr.  Hichey* 9) 
and  a  memorandimi  thereof  should  be-  substituted  for  securing  the  moneys  due  under 
the  existing  secivity  on  Osterley  ;  and  that  the  advances  to  be  made  by  Mort  amd  Co.^ 
secured  on  the  Jinghi  Jinghi  and  Lidney  properties,  should  not  exceed  £17,500,  and 
that  all  accounts  should  be  closed  between  the  parties  by  a  certain  date.  Afterwards,  on 
receiving  further  advances,  Hichey  executed  a  deed  charging  Lidney  with  the  payment  of 
a\\  siuns  due,  or  to  become  due,  by  virtue  of  the  mortgage  on  Jinghi  Jinghi,  or  the  subse- 
quent agreement  for  the  substitution  of  the  securities,  or  that  indenture,  and  covenanting 
that  he  would  do  no  act  to  prejudice  the  security,  and  that  on  default  of  payment  of  his 
•debt  to  Mort  and  Co.  at  the  time  fixed,  he  would  convey  to  them  the  legal  estate  of  Lidney. 
Afterwords,  when  Hichey^g  debt  to  Mort  and  Co.  amoimted  to  upwards  of  £28,000,  the 
latter  pressed  him  to  pay,  or  othen%'ise  execute  to  them  the  legal  mortgage  over  Lidney 
— which  latter  he  did.  But  it  was  subsequently  discovered  that  while  Mort  and  Co. 
were  pressing  for  payment,  Hickey  had  executed  a  legal  mortgage  of  Lidney  to  Mr. 
Wentworihy  for  £10,000.  This  mortgage  was  prior  to  that  of  Mort  and  Co.,  both  in  date 
and  registration  ;  and  Mort  and  Co.  charged  that  it  waa  executed  in  fraud  of  their 
rights,  and  with  notice  of  them.  WerUworth  subsequently  assigned  his  mortgage  to 
the  defendant  Wright,  and  Hickey  sequestrated  his  estate.  The  principal  object  of  the 
suit  was  to  determine  the  priority  of  the  mortgc^s,  and  the  properties  subject  to  them. 
Held,  upon  the  construction  of  the  various  deeds  and  the  transactions  referred  to» 
Ist.,  that  Mort  and  Co.  were  entitled  to  priority  against  Wright,  but  that  such  priority 
must  be  limited  to  £17,500  ;  and  2nd,  that  that  amount  must  first  be  taken  out  of  the 
Jinghi  Jinghi  property,  and  the  residue  only  redeemed  by  Wright. 
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and  applied  to  them  for  an  advance  of  the  sum  to  be 
paid  by  him  in  cash  on  account  of  the  purchase,  and  for 
further  advances  to  be  made  from  time  to  time  in  rela- 
tion to  the  property.  The  plaintifEs  consented  to  do  so 
on  having  a  second  mortgage  on  the  stations  and  stock, 
and,  by  way  of  further  security,  a  mortgage  on  Mr. 
Hickeifs  estate  called  Osterley.  These  mortgages  and 
also  a  first  mortgage  on  the  Jinghi  Jinghi  stations  to  Mr. 
Toothy  for  securing  the  payment  to  him  of  the  promis- 
sory notes,  were  executed  by  Mr.  Hickey  on  the  date 
mentioned. 

On  the  21st  October,  1861,  Messrs.  Mart  and  Co. 
(the  firm  then  consisting  of  the  two  first  named  plaintiffs) 
entered  into  the  following  agreement  with  Mr.  Hickey  : 

( 1).  That  Messrs.  Mart  and  Co.  shall  forthwith  give  up  the  deeds  of 
the  Osterley  property  and  the  mortgckge  thereon,  and,  when  required, 
execute  a  re-conveyance  thereof  on  having  the  substituted  security 
delivered  to  them,  as  mentioned  in  the  next  clause. 

(2.)  That  E.  A.  Hickey  shall  forthwith  substitute  the  deeds  of  the 
Lidney  property,  consisting  of  2000  acres,  situate  on  the  Hunter, 
opposite  the  Osterley  property  above  named,  and  give  to  Messrs.  Mart 
emd  Co.  an  equitable  memorandum  securing  the  moneys  due  under 
the  existing  security  over  Osterley,  and  any  other  moneys  to  be 
advanced  by  Messrs.  Mort  and  Co.  on  the  security  of  the  substituted 
memorandum. 

(3).  That  Messrs.  Mort  and  Co.  shall  be  boimd  to  make  advances  to 
Mr.  S.  A.  Hickey  when  required  by  him,  8o  thai  the  entire  amomU 
secured  on  the  Jinghi  Jinghi  and  Lidney  properties  shall  not  exceed  the 
sum  of  £17,500. 

(4).  That  E.  A.  Hickey  shall  be  bound,  when  required  by  the  said 
Messrs.  Mort  and  Co.,  to  give  bills  representing  his  indebtedness  to 
them  at  such  dates  as  they  may  determine,  but  so  that  there  shall  not 
be  two  bills  representing  the  same  amount  afloat  at  the  same  time. 

(6).  That  Messrs.  Mort  and  Co.  shall  be  at  liberty  to  register  the 
equitable  memorandum  at  any  time  after  the  20th  day  of  April  next, 
but  not  before,  unless  E.  A.  Hickey  in  the  meantime  shall  do  some 
act  to  prejudice  the  security. 

(6).  That  all  accounts  shall  be  closed  between  the  parties  on  the  3Ut 
day  of  December,  1862,  when  the  said  E.  A.  Hickey  shall  pay  the 
balance  due  from  him  to  the  said  Mort  and  Co. 

In  pursuance  of  this  agreement  Mr.  Hickey  delivered 
to  Messrs.  Mort  and  Co.  the  title  deeds  of  the  Lidney 
property,  and  the  deeds  of  the  Osterley  property  were 
given  up  to  Mr.  Hickey,  but  no  equitable  memorandum 
was  then  executed. 
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Some  time  before  the  18th  of  February,  1862,  Mri 
Hickey  applied  to  Messrs.  Mort  and  Co.  to  advance  him 
£11,128  Os.  9d.  to  enable  him  to  pay  the  first  of  the 
promissory  notes  due  to  Mr.  Tooth,  which  would  fall 
due  on  the  date  mentioned,  and  Messrs.  Mort  and  Co. 
agreed  to  do  so,  on  receiving  a  more  formal  security  upon 
the  Lidney  property,  for  securing  the  amount  already  due 
to  them,  as  well  as  the  sum  applied  for,  and  any  further 
advances  ;  and  on  that  date  Mr.  Hickey  executed  a  deed 
(which  recited  the  said  agreement,  and  was  stated  to  be 
made  in  pursuance  of  it),  charging  the  Lidney  property 
with  the  payment  of  all  sums  of  money  which  were  then,  or 
thereafter  might  become,  due  by  him  to  Messrs.  Mort  and 
Co.  by  virtue  of  the  mortgage  to  them  on  the  Jinghi  Jinghi 
property,  or  the  agreement  of  the  2l8t  October,  1861,  or 
of  the  advances  then  to  be  made.  This  deed  contained  a 
Covenant  by  Mr.  Hickey  that  he  would  not  convey, 
charge,  encumber,  or  prejudicially  afiect  the  said  Lidney 
property,  or  any  part  thereof,  in  title,  estate,  or  otherwise 
either  at  law  or  in  equity.  There  was  also  a  covenant 
by  Mr.  Hickey  that  in  case  default  should  be  made  in 
payment  by  him,  his  executors,  &c.,  of  any  moneys  due, 
or  to  become  due  by  him  or  them  under  the  indenture 
of  mortgage  of  the  Jinghi  Jinghi  property,  or  he  or  they 
should  fail  to  keep  all  the  covenants,  conditions  and 
agreements  contained  in  that  or  this  indenture,  he  and 
his  heirs,  &c.,  should  immediately  thereupon  execute  to 
Mort  and  Co.  all  such  deeds  as  might  be  necessary  to 
convey  to,  and  vest  in  them,  the  full  absolute  legal  estate 
of  and  in  the  immediate  freehold  and  inheritance,  and 
so  as  to  entitle  them  to  the  immediate  possession  of  the 
whole  of  the  said  Lidney  property  "  to  the  intent,  and 
so  that  the  charge  or  equitable  mortgage  thereof  in  the 
now  reciting  indenture  contained  should  become  and  be 
a  legal  mortgage,  and  be  subject  to  all  the  powers,  kc., 
in  this  indenture  contained.^'  On  the  execution  of  this 
deed  Messrs.  Mort  and  Co.  advanced  to  Mr.  Hickey  the 
amount  of  the  said  promissory  notes  then  falling  due, 
and  caused  the  same  to  be  retired. 

The  plaintifE,  [B.  Buchanan,  in  1862,  became  a 
partner  in  the  firm  of  Mort  and  Co.,  and  the  firm  con- 
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tinued   to   make  further   advances   to   Mr.    Hickey  on 
general  account  as  required  by  him. 

The  debt  of  Mr«  Hickey  to  the  firm  not  having  been 
discharged  on  the  2l8t  of  December,  1862,  as  provided 
for  by  the  above  mentioned  agreement,  certain  portions 
of  the  Lidney  estate  were  sold  in  January,  1863,  and 
the  proceeds  received  by  Messrs.  Mart  and  Co.^  and 
credited  to  Mr.  lackey  on  account,  but  the  plaintiffs 
alleged  that  Mr.  Hickey*8  debt  to  the  firm  remained 
after  such  credits,  upwards  of  £28,000.  Mr.  Hickey 
then  proposed  that  his  account  should  be  continued  on 
condition  of  part  of  his  debt  being  discharged,  and  that 
the  balance  thereof  should  continue  to  be  charged  on  the 
unsold  portions  of  the  Lidney  estate,  to  which  proposal 
Messrs.  Mori  and  Co.  consented. 

On  the  I3th  May,  1863,  an  arrangement  was  made 
by  Mr.  Hickey  with  Messrs.  J.  and  W.  Byrnes  for  the 
payment  of  the  sums  then  due  by  him  to  Mr.  W.  B. 
Tooth  under  the  mortgage  first  mentioned,  and  for  pay- 
ment to  the  plaintifEs  of  £8000  on  account  of  Mr. 
Hickey^s  debt  to  them.  That  sum  was  received  by 
Messrs.  Mort  and  Co.  and  applied  by  them  in  part 
satisfaction  of  their  claims ;  but  Mr.  Hickey  still  re- 
mained indebted  to  them  in  upwards  of  £28,000  for 
advances,  commissions,  and  interest.  Mr.  Hickey^s  ac- 
count, however,  was  continued  on  the  security  of  the 
deposit  of  the  title  deeds  of  the  Lidney  estate. 

In  the  latter  part  of  1864,  Messrs.  Mort  and  Co. 
required  Mr.  Hickey  to  pay  his  debt,  or  otherwise  to 
execute  a  legal  Mortgage  of  the  Lidney  estate  to  them, 
as  provided  for  by  the  indenture  of  18th  February,  1862. 
Mr.  Hickey  refused  to  do  so,  and  the  plaintiffs  com- 
menced proceedings  against  him  at  law  and  in  equity. 
It  was  finally,  however,  agreed  between  them,  that  the 
legal  proceedings  should  be  discontinued ;  that  the 
amount  then  due  to  the  plaintiff  by  Mr.  Hickey  should 
be  estimated  at  the  sum  of  £28,374  5s.  7d.,  and  that, 
to  secure  that  sum,  Mr.  Hickey  should  execute,  to  the 
plaintiffs,  a  legal  mortgage  of  the  Lidney  property,  and 
also  warrants  of  attorney  in  ejectment,  and  in  debt,  in  the 
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plaintifEs'  favour.  These  several  documents  were  duly 
executed  on  the  1 6th  May,  1865,  and  on  the  same  date, 
Mr.  Hickey  executed  a  deed  of  covenant  whereby,  after 
reciting  the  mortgage,  he  covenanted  with  the  plaintifEs, 
that  he  would  hand  over  to  them  two-thirds  of  the  rents 
of  the  Lidney  and  Osterley  properties,  for  the  purpose  of 
keeping  down  the  interest  on  the  mortgage  debt  until 
default  in  payment  thereof,  and  by  the  same  deed  the 
plaintiffs  covenanted,  that  so  long  as  they  should  duly 
receive  such  two-thirds  of  the  said  rents, .and  until  de- 
fault in  payment  of  the  said  moneys,  they  would  not 
take  possession  of  the  Lidney  property.  The  indenture 
of  mortgage  of  May,  1865,  was  duly  registered  on  the 
same  day.  On  or  about  the  26th  of  March,  1866,  the 
plaintifEs,  as  they  alleged,  discovered^  that  at  the  time 
when  they  were  pressing  Mr.  Hickey  for  payment  of  the 
mortgage  debt  or  the  execution  of  the  legal  mortgage  of 
the  Lidney  estate,  Mr.  Hickey  had,  without  the  know- 
ledge or  consent  of  the  plaintifEs,  charged  and  encumbered 
that  property  by  an  indenture  dated  2nd  January,  1865, 
and  purporting  to  be  made  between  Mr.  Hickey  of  the 
one  part  and  Mr.  W.  C.  Wentworth  of  the  other.  By 
that  indenture,  which  recited,  amongst  other  things,  the 
mortgage  of  the  18th  February,  1862,  Mr.  Hickey,  in 
consideration  of  the  loan  of  £10,000,  conveyed  the 
Lidney  property  to  Mr.  Wentworth  by  way  of  mortgage, 
but  subject  to  the  said  mortgage  of  the  18th  February, 
1862.  This  deed  was  registered  on  the  4th  of  February, 
1865.  On  the  25th  January,  1866,  the  mortgage  to 
Mr.  Wentworth  was  transferred  by  him  and  Mr.  Hickey 
to  the  defendant  Wright,  but  subject  to  the  mortgage  of 
the  18th  February,  1862,  and  to  all  the  covenants, 
agreements,  &c.,  therein  contained,  and  to  the  same 
power  for  redemption. 

In  consequence  of  default  being  made  in  the  payment 
of  the  principal  and  interest  secured  by  the  mortgage  of 
the  16th  May,  1865,  and  the  stipulations  contained  in 
the  deed  of  covenant  of  the  same  date,  the  plaintifEs, 
on  the  14th  of  May,  1866,  entered  up  judgment  on 
the  warrant  of  attorney  in  debt,  for  £31,556  17s.  4d., 
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and  also  entered  up  judgment  on  the  warrant  of 
attorney  in  ejectment,  and  immediately  took  possession 
of  the  Lidney  estate,  and  continued  to  receive  the  rents 
of  the  same,  up  to  the  time  of  the  institution  of  this 
suit. 

On  the  16th  of  May,  1866,  the  estate  of  Mr.  Hickey, 
was  placed  under  sequestration,  and  the  defendant  SemptU 
was  appointed  official  assignee  of  the  same. 

On  the  28th  of  September,  1866,  the  plaintiffs  apphed 
to  the  official  assignee,  under  the  provisions  of  the 
Colonial  Act  5  Vic,  No.  17,  to  exercise  his  option  of 
either  taking  an  assignment  of  their  security,  or  reserv- 
ing to  them  its  full  effect.  Mr.  SempiU  declined  to  take 
the  assignment,  but  did  not  do  any  act  to  reserve  the 
effect  of  the  security  to  the  plaintiffs. 

On  the  25th  of  May,  1867,  the  plaintiffs  received  a 
notice,  dated  on  the  22nd  of  the  same  month,  from  Mr. 
Alexander  Brown,  the  attorney  and  agent  of  the  defend- 
ant Wright,  requiring  them  to  pay  over  to  him  all  future 
rents,  and  to  account  for  all  past  rents  of  the  Lidney 
property.  This,  the  plaintiffs  charged,  was  the  first  in- 
timation they  received  of  the  mortgage  of  25th  January 
1866. 

The  plaintiffs  further  stated  that  there  was  still  due  to 
them,  on  foot  of  the  securities  so  held  by  them,  the  sum 
of  £31,000  and  upwards. 

The  plaintiffs  charged,  that  long  before  and  at  the 
time  of  the  execution  of  the  mortgage  of  2nd  January, 
1865,  Mr.  Wentworth  was  absent  from  the  colony,  and 
that  Mr.  Hickey  did  not  request  from  him  the  loan  of 
£10,000,  nor  did  Mr.  Wentworth  consent  to  the  applica- 
tion, nor  in  fact  advance  the  money,  at  or  immediately  be- 
fore the  execution  of  the  said  mortgage  (as  was  therein 
stated),  or  at  any  other  time  ;  that  the  said  mortgage  was 
executed  by  Mr.  Hickey  in  fraud  of  the  plaintiffs,  and 
in  derogation  of  his  agreement  and  covenant  to  execute 
to  Messrs.  Mort  and  Co,  a  legal  mortgage  of  the  Lidney 
property,  and  also  of  his  covenant  that  he  would  not 
encumber  the  same,  and  further  that  Mr.  Wentworth 
and    Mr.     Wright    had    full    notice    of    the    agreement 
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And  mortgage  of  the   18th  of  February,   1862,  and  of  1868. 

the  covenants,  &c.,  therein  contained,  and  of  the  arrange-  Mobt 

ments  of  May,  1863,  and  of  Mr.  Hichey^s  indebtedness  and  others 

to  the  plaintiffs.  Wmoht 

The  bill  prayed  a  declaration,  that  the  debt  now  due  and  another, 
to  Messrs.  Mori  and  Co.  by  Mr.  Hickey  was  charged 
on  the  Lidney  estate,  and  secured  on  the  deposit  of  the 
title  deeds  thereof.  Also,  that  the  mortgage  of  16th 
May,  1865,  was  entitled  to  priority  over  the  mortgages 
of  2nd  January,  1865,  and  25th  January,  1866,  and  that 
the  plaintiffs  were  entitled  to  be  paid  the  amount  due  to 
them  for  principal,  interest  and  costs,  in  priority  and 
preference  to  the  defendant  Wrigkt,  The  usual  accounts 
and  an  order  for  the  foreclosure  or  sale  of  the  mortgaged 
premises  were  also  asked  for. 

The  defendants  appeared,  but  did  not  put  in  any 
answer,  and  the  plaintiffs  filed  a  traversing  note  and  took 
evidence. 

The  cause  now  coming  on  for  hearing,  September  22. 

Sir  TT.  M.  Manning,  Q.C.,  and  Chas.  J.  Manning 
appeared  for  the  plaintiffs.     Defendants  did  not  appear. 

The  Pbimary  Judge  delivered  judgment  as  follows  :       December  4. 

The  plaintiffs  pray  by  their  bill  that  this  Court  shall 
declare  that  a  debt,  now  owing  to  them  on  their  general 
account  with  Mr.  E,  A,  Hickey ,  (alleged  to  exceed 
£31,000,)  is  a  charge  upon  Mr.  Hickey^s  Lidney  estate, 
in  the  Hunter  River  District ;  and  that  a  legal  mort- 
gage of  this  estate  by  Hickey  to  the  plaintiffs,  dated 
16th  May,  1865,  may  be  declared  to  be  entitled  to 
priority  over  a  previous  legal  mortgage  of  this  estate 
by  Hickey  to  Mr.  Wenttoorth  for  £10,000,  dated  2nd 
January,  1865,  duly  registered  on  4th  February,  1865, 
and  duly  transferred  to  the  defendant  Wright,  on  25th 
January,  1866  ;  and  that  the  plaintiffs  may  be  paid  the 
amount  so  due  to  them,  in  priority  over,  and  in  preference 
to,  the  defendant  Wright,  under  his  prior  dated  and 
registered  mortgage.  The  bill  also  prays  the  usual 
accounts,  and  for  foreclosure  or  sale  in  default  of  either 
of  the  defendants  redeeming  the  plaintiffs'  alleged  debt. 
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As  no  one  appeared  for  either  of  the  defendants,  it 
was  the  duty  of  the  Court  to  make  only  such  a  decree 
as  the  plaintifEs'  evidence  strictly  entitled  them  to  ;  and 
if  the  plaintiffs'  original  deed  of  "  charge,"  of  18th 
February,  1862,  and  followed  up  by  the  legal  mortgage 
of  16th  May,  1865,  had  been  in  fact  in  the  terms  set  forth 
in  the  bill,  paragraph  9, 1  should  undoubtedly  have  made 
a  decree  in  accordance  vrith  the  prayer  of  the  bill ;  for 
Mr.  Wentworth^s  legal  mortgage  is  expressly  stated  in 
its  terms  to  be  "  subject  to  the  plaintiffs'  charge  of  18th 
February,   1862." 

But,  upon  referring  to  the  deed  itself,  I  find  that  the 
following  important  recital  is  contained  in  the  deed  of 
charge  of  18th  February,  1862  ;  as  the  third  clause  of 
the  ''  agreement,"  in  pursuance  of  which  that  charge 
was  in  its  terms  created  and  executed  : — "  That  Messrs. 
Mort  d  Go,  should  be  bound  to  make  advances  to  Mr. 
Hickey,  when  required  by  him,  so  thai  the  entire  amoufU 
secured  on  the  Jinghi  Jinghi  and  Lidney  property  should 
not  exceed  the  sum  of  seventeen  thousand  five  hundred 
pounds,^^ 

This  agreement  is  set  forth  in  the  bill,  but  only  in 
paragraph  6,  and  is  there  alleged  to  be  an  agreement  of 
2l8t  October,  1861  ;  and  therefore  was  represented  on 
the  face  of  the  bill,  so  as  to  have  no  effect  whatever  on 
the  construction  of  the  subsequent  deed  of  charge  of 
the  18th  February,  1862. 

The  covenants  of  that  deed  of  charge,  for  further 
assurance  and  conveyance  of  the  legal  estate,  &c.,  which  I 
have  stated,  were  not  carried  into  execution  till  the  16th 
May,  1865 — four  months  after  the  conveyance  of  the 
legal  estate  to  Mr.  Wentu>orth — are  set  forth  in  the  bill, 
and  must  be  read  and  construed  by  the  witnessing  part 
and  recitals  ;  but  this  most  important  limitation  of  the 
charge  is  altogether  omitted  from  the  bill,  although 
recited  in  the  deed  of  charge,  and,  although  the  security 
is  stated  in  the  witnessing  part,  to  be  in  pursuance  of 
such  recited  agreement. 

It  is  obvious,  upon  this  true  statement  of  the  plaintiffs' 
evidence,  that  he  is  only  entitled  to  a  decree  against 
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defendant  Wright,  subject  to  the  following  two  limita- 
tions, viz.  : — 1st.  That  his  priority  against  this  defen- 
dant must  be  limited  to  £17,500 ;  and,  2nd,  that  this 
amount  must  be  first  taken  out  of  the  Jinghi  Jinghi 
security,  and  the  residue  only  to  be  redeemed  by  the 
defendant  Wright. 

This  is  in  accordance  with  the  well-known  rule  of 
equity,  stated  by  Lord  Hardwick  in  Lanoy  v.  D.  of 
Athol  (o),  and  by  Lord  Eldon,  in  Aldrich  v.  Cooper  (6), 
that  where  a  first  mortgagee  has  two  estates  in  his 
security,  and  a  second  mortgagee  only  one  of  such 
estates,  the  first  mortgagee  must  take  his  satisfaction 
primarily  out  of  that  estate  only,  which  is  not  in  mort- 
gage to  the  second  mortgagee,  and  can  only  go  against 
the  second  estate  for  the  balance  unsatisfied. 

In  other  respects  the  decree  will  be  the  usual  decree 
AS  prayed  by  the  bill.     Liberty  to  apply. 


1868. 


MORT 

and  others 

v. 

Wright 

and  another. 


HooAN  against  Hogan. 

THIS  was  a  suit    brought  by  Kate    Hogan,,  formerly       The  defen- 
Anderson,  an  infant,  against    her    husband   W.  A.  applied^to^the 

Hogan,  for  the  specific  performance  of  an   agreement  father  of  the 
.  j,j.\  J.  •     x.       t  plaintiff,  then 

to  execute  a  mamage  settlement  m  her  favour.  ^  infant  for 

The  plaintiff  (by  her  father  and  next  friend  Mr.  J.   his  consent  to 
H.  Anderson)  alleged,  that  upon  the  treaty  for  the  mar-   volmitari^*^' 
riage  of  the  plaintiff  and  defendant,  the  latter  agreed  offered  to 

with  Mr.  Anderson,  as  the  father,  and  on  behalf  of  the  ^aintiff^cer-^ 

tain  specified 
lands  and  premises.  A  draft  settlement  was  prepared  by  the  defendant's  solicitor,  and 
a  correspondence  relative  to  the  subject  took  place  between  him  and  the  plaintiff's 
solicitor,  by  whom  the  draft  settlement  was  at  last  approved.  The  plaintiff's  father 
having  occasion  to  leave  the  colony  for  a  time,  it  was  understood  that  the  marriage 
should  not  tekke  place  till  after  his  return.  In  the  meantime  the  draft  settlement  re- 
mained in  the  hands  of  the  plaintiff's  solicitor.  During  the  absence  from  the  colony  of 
plaintiff's  father,  and  without  his  consent  or  the  knowledge  of  the  trustees  of  the  pro- 
posed settlement,  the  defendant  intermarried  with  the  plaintiff,  but  without  executing 
the  settlement,  and  he  afterwards  refused  to  do  so.  The  defendant  pleculed  the  Statute  of 
Frauds. 

Held,  that  the  marriage  of  the  defendant  with  the  plaintiff,  during  her  father's 
absence,  after  the  defendant's  settlement  was  perfected,  and  after  his  promise  not  to 
marry  till  her  father's  return — the  concealment  of  the  mfikrriage  from  the  trustees,  cmd 
the  conduct  of  the  defendant  generally,  would  be  a  fraud  upon  the  plaintiff,  and  that 
the  plaintiff  was  entitled  to  have  the  settlement  executed. 

The  Statute  of  Frauds  is  never  allowed  to  be  made  the  means  of  fraud. 


(a)  2  Atk.  446. 
P— 7 


(b)  8  Yes.  388. 
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1868.  plaintiff,  to  settle  certain  lands  and  hereditaments,  of 

HooAK  considerable  value,  upon  trust  for  her  benefit,  and  the 

V.  children  of  the  intended  marriage. 

A  draft  settlement  was  prepared  by  Mr.  JEToft,  the 
defendant's  solicitor,  and  sent,  on  the  28th  September, 
1865,  to  Mr.  Dawson,  acting  (as  the  plaintiff  alleged) 
as  her  solicitor,  but  who  was  also  one  of  the  trustees  of 
the  proposed  settlement ;  and  the  draft  was,  with  certain 
alterations,  approved  of  by  Mr.  Dawson,  ^nd  sent  back 
to  Mr.  HarL  This  indenture  purported  to  convey  cer- 
tain lands  and  premises,  valued  at  £3000,  in  trust  for 
Kate  Anderson  for  life,  for  her  separate  use,  without 
power  of  anticipation,  with  remainder  to  the  children  of 
the  marriage  then  in  contemplation,  in  such  shares  as 
the  said  Kale  Anderson  should  by  deed  or  will  appoint, 
and  in  default  of  such  appointment,  to  them  equally, 
and  in  default  of  issue  of  the  marriage,  to  such  person 
as  the  said  Kate  Anderson  should  by  deed,  with  the 
consent  of  the  said  TF.  A,  Hogan,  appoint,  and  in  de- 
fault of  such  appointment  to  the  use  of  the  said  K€Ue 
Anderson,  her  heirs  and  assigns  for  ever. 

On  the  2nd  of  October,  1865,  the  draft  settlement 
was  again  sent  by  Mr.  Hart  to  Mr.  Dawson  with  some 
other  alterations  and  additions,  of  which  Mr.  Dawson 
approved,  and  the  deed  was  then  ready  for  engrossing 
and  execution,  and  would  have  been  sent  back  to  Mr. 
Hart  for  that  purpose ;  but,  in  consequence  of  Mr. 
Anderson  (the  plaintiff's  father)  finding  it  necessary  to 
visit  England  for  a  short  time,  it  was  (as  the  bill  alleged) 
understood  and  agreed  between  all  the  parties,  that  the 
marriage  should  not  take  place  until  his  return  to  the 
colony.  Under  these  circumstances  the  draft  remained 
in  the  hands  of  Mr.  Dawson. 

Mr.  Anderson  left  the  colony  for  England  on  the 
15th  of  October,  1865,  and  returned  to  the  colony  in 
the  month  of  June,  1866,  and  during  his  absence,  the 
marriage  between  the  plaintiff  and  defendant  took  place, 
without  the  knowledge  of  Mr.  Anderson,  or  of  the 
trustees  of  the  proposed  settlement.  Mr.  Anderson, 
shortly  after  his  return,  applied  to  the  defendant  to 
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complete  the  settlement  in  the  manner  agreed  upon,  1868. 

and    the    defendant    repeatedly    (as    plaintiff    alleged)  Hooan 

promised  to  do  so,  but  afterwards  refused,  and  adver-  v. 

tised  the  property  for  sale.  Under  these  circumstances 
the  plaintiff  prayed  that  the  defendant  might  be  decreed 
to  perform  specifically  his  agreement,  and  that,  if  neces- 
sary, it  might  be  referred  to  the  Master  to  approve  of  a 
proper  settlement  of  the  lands  and  premises  mentioned 
in  the  bill,  and  that  he  might  be  restrained  by  injunc- 
tion from  selling  the  property. 

The  defendant  by  his  answer  denied  the  agreement 
alleged  to  have  been  made  for  the  settlement  on  the 
treaty  of  the  marriage.  He  stated  that  it  was  of  his 
own  motion,  and  without  any  agreement  or  suggestion 
with  or  on  the  part  of  the  plaintiff  or  her  father,  that 
he  contemplated  settling  some  part  of  his  property  for 
the  plaintiff's  benefit,  and  that  it  was  after  Mr.  Anderson  - 
had  given  his  consent  to  the  marriage  that  he  informed 
him  that  such  was  his  intention  ;  but  that  subsequently, 
in  consequence  of  Mr.  Dawson's  objections,  and  the 
assumed  right  to  treat  the  settlement  as  other  than  a 
voluntary  proposal  of  his  own,  he  instructed  his  solicitor 
(Mr.  Hart)  to  take  no  further  steps  in  the  matter ;  that 
he  was  not  aware  of  any  understanding  or  agreement  as 
to  the  postponement  of  the  marriage  till  after  Mr. 
Anderson^s  return  from  England.  He  told  Mr.  Ander- 
son, on  the  latter  asking  him  whether  he  would  make 
the  settlement,  that  he  would  take  the  matter  into  con- 
sideration, but  did  not  make  thc'admissions  stated  in  the 
bill  with  respect  to  the  agreement  alleged  to  have  been 
made  before  the  marriage.  The  defendant  further 
claimed  the  benefit  of  the  Statute  of  Frauds,  inasmuch 
as  the  agreement  in  the  bill  alleged  was  without  valu- 
able consideration,  and  was  not  signed  by  him  or  any 
person  lawfully  authorised  by  him  in  that  behalf,  and 
he  submitted  that  the  plaintiff  had  not  shewn  such  a 
case  as  would  entitle  her  in  a  Court  of  Equity  to  the 
relief  sought,  inasmuch  as  she  was  an  infant,  and  mar- 
ried to  the  defendant,  and  as  the  suit  did  not  relate  to 
her  separate  estate. 
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18,  20. 


The  effect  of  the  evidence,  oral  and  documentary, 
taken  and  put  in  on  both  sides  preparatory  to  the  hear- 
ing, is  stated  in  the  judgment  of  his  Honor  the  Primary 
Judge. 

Gordon  and  Salamons,  for  the  plaintiff,  submitted 
that  the  plaintiff's  case  was  taken  out  of  the  Statute  of 
Frauds,  by  reason  of  the  fraud  of  the  defendant  in 
violating  his  promise  that  the  marriage  would  not  take 
place  until  the  return  of  plaintiff's  father ;  Dundee  v. 
Dutens  (a),  Mestaer  v.  Gillespie  (b).  But  that  here  there 
was  a  substantial  compliance  with  the  Statute  through 
the  correspondence  that  took  place  between  the  defen- 
dant's solicitor  and  the  solicitor  of  the  plaintiff,  relative 
to  the  proposed  settlement,  and  which  formed  a  connected 
series  of  documents  ;  Birkmyr  v.  Darnell  (c),  Welford 
V.  Beazeley  (d),  BleaUey  v.  Smith  (e),  Lohb  v.  Stanley 
*(/),  Johnson  V.  Dodgson  (g),  De  Bert  v.  Thompson 
(h)f  Barkworth  v.  Young  (t),  Walford  v.  Gray  (k), 
Caton  V.  Colon  (l),  overruled,  Gibson  v.  Holland  (m), 
Wilkinson  v.  Evans  (n). 

The  Attorr^  General  and  Owen,  for  the  defendant, 
submitted  that  the  defendant  being  entitled  to  the  estate 
in  law  it  could  not  be  taken  out  of  him,  unless  a  clear 
equitable  case  was  made  out, — that  if  the  equity  here  in- 
sisted on  was  the  defendant's  fraud,  the  fraud  should 
have  been  specifically  charged  in  the  bill, — Danid*8 
Chancery  Practice  (o),  and  clearly  proved,  which  is  not 
the  case  here,  as  there  is  only  one  oath  against  another. 
The  plaintiff's  case  rests  on  contract,  and  no  contract 
has  been  proved.  The  requirements  of  the  Statute  of 
Frauds,  of  which  the  defendant  claims  the  benefit, 
have  not  been  complied  with.  The  draft  settlement  is 
not  an  agreement  signed  by  the  party  ;  Darts  V.  &  P.  (p). 
Lord  GlengaU  v.   Banard  (q),   Keating  v.    Keating  (r), 

(o)  1  Ves.  Ir.  199.       (6)  11    Ves.    628.         (c)  1  Smith' 8  L.C.  224. 
(d)  3  Atk.  503.  (e)  11    Simons    150.     (/)  2  Q.B.  574. 

{g)  2  M.  &  W.  653.     {h)  3   Beav.    473.         (i)  26  L.J.  Ch.  163. 
{k)  13  W.  Rep.  335,  761,  (/)  34  L.J.  Ch.  564,  and  35  L.J.  Ch.  292. 
(m)  35   L.J.C.P.    5.     (n)  1  L.R.C.P.  407.     (o)  1  Vol.  227,  3rd. 
(p)  p.  151.  (g)  1  K.  769.     (r)  2  L.R.H.L.  temp.  1867. 
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Viscountess    Montacute   y.    Maxwdl    (a),    Ridgeway    v.  18^* 

Wharton    (6),    Ldssence    v.    Tierney    (c),      Whitechurch  Hooah 

V.    Bevis    {d)y    Luc<m    v.    James    {e)    Huddlestone     v.  v. 

•n     .  ..v  HOOAK. 

Briscoe  (/). 

The  Primary  Judge  did  not  call  for  a  reply. 

Cur,  adv,  vult. 

His  Honor  now  delivered  judgment  as  follows  : —       December  8. 

The  plaintilE,  Mrs.  Hogan,  an  infant  (formerly  Miss 
Kate  Anderson)  sues  in  this  bill  by  her  father,  Mr. 
Anderson,  as  her  next  friend,  and  prays  that  her  husband, 
the  sole  defendant,  may  be  directed  by  this  Court,  to 
perform  his  agreement  to  settle  certain  lands  and  here- 
ditaments mentioned  in  the  bill,  upon  the  trusts  for  the 
separate  use  of  the  plaintiff,  as  mentioned  in  a  draft 
settlement  set  forth  in  the  bill ;  or  that  it  may  be  re- 
ferred to  the  Master  to  approve  of  a  proper  settlement  of 
the  said  lands  and  hereditaments,  having  regard  to  the 
circumstances  mentioned  in  the  bill. 

The  evidence  in  this  case  most  clearly  establishes  that 
the  defendant  made  to  Mr.  Anderson  a  formal  proposal 
in  the  month  of  August,  1865,  for  permission  to  marry 
the  plaintiff,  then  an  infant  of  only  fifteen  years  of  age  ; 
and,  upon  various  most  reasonable  objections  being  made 
by  the  father,  the  defendant  voluntarily  offered  to  settle 
upon  the  plaintiff  two  specified  real  estates,  valued  to- 
gether at  £5000,  and  yielding  £560  per  annum.  This 
proposed  settlement  was  accepted  by  the  plaintiff's 
father,  and  the  defendant  appears  thenceforth  to  have 
been  received  by  Mr.  and  Mrs.  Anderson  and  their 
family  as  the  intended  husband  of  the  plaintiff. 

A  draft  instrument  (exhibit  c  5)  was  then  prepared 
by  Mr.  Hart  as  solicitor  for  defendant,  conveying  the 
two  specified  properties  to  Mr.  W.  B.  DaUey  and  Mr. 
Dawson  as  trustees  ;  but  the  trusts  of  that  instrument 
being  for  defendant's  own  benefit  after  marriage,  and  the 
plaintiff's    beneficial   interest  for  separate   use  as   wife 

(a)  1  P.  WmB.  616.  (6)  3  De  G.  McN.  &  G.,  677. 

(e)  1  McN.  &  G.,  551.  {d)  2  B.C.C.  559. 

(e)  7  Hare  410.  (/)  11  Ves.  591. 
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being  only  to  arise  on  the  defendant's  bankruptcy,  kc., 
&c.,  the  instrument  appears  to  have  been  at  once  very 
properly  returned  by  Mr.  Dawson  to  Mr.  Hart,  as  being 
in  no  sense  a  "  settlement "  as  proposed  for  the  benefit 
or  protection  of  the  intended  wife.  During  the  con- 
sideration of  this  instrument  the  defendant  appears,  after 
some  discussion,  to  have  induced  Mr.  Anderson  to  con- 
sent to  the  omission  from  the  settlement  of  one  of  the 
specific  properties,  leaving  the  property  to  be  settled  only 
valued  at  £3000,  and  yielding  only  an  income  of  £319. 

A  second  draft  instrument  (exhibit  c  3)  was  thereupon 
prepared  by  Mr.  Hart,  and  forwarded  on  September 
28th,  1865,  with  a  letter  (exhibit  c  2)  from  Mr.  Hart 
as  defendant's  solicitor  to  Mr.  Dawson,  duly  settling  the 
property  therein  mentioned  upon  the  present  plaintifi. 
Some  alterations  were  suggested  and  considered  by  both 
parties ;  and  on  October  ^nd,  1866,  the  defendant's 
solicitor  wrote  a  final  letter  of  that  date  (exhibit  c  4)  to 
Mr.  Dawson,  returning  the  draft  (c  5)  as  amended  and 
approved. 

I  do  not  think  it  desirable  to  review  in  this  judgment 
all  the  various  circumstances  detailed  in  the  evidence  re- 
lating to  this  negociation  and  marriage,  except  to  remark 
that  the  narrative  of  Mr.  Anderson  and  Mr.  Dawson  as 
to  all  the  material  facts,  so  far  as  concerns  the  plaintiff 
and  her  rights,  is  substantially  confirmed  by  the  evidence 
both  of  the  defendant  and  of  his  solicitor,  Mr.  Hart ; 
and  I  am,  therefore,  clearly  of  opinion  that  the  defen- 
dant must  execute  the  settlement  as  prayed  by  the  bill. 

The  short  reasons  for  this  decree  are  : — 

First,  Because  the  draft  marriage  settlement  was 
completely  perfected  by  the  defendant  before  Mr.  Ander- 
son left  the  colony,  and  was  never  withdrawn  nor  repu- 
diated in  any  way  by  defendant  till  after  the  marriage. 

Secondly,  Because  it  is  well  established  that  the 
Statute  of  Frauds  is  never  allowed  to  be  made  the  means 
of  fraud  ;  and  I  am  clearly  of  opinion  that  the  marriage 
of  the  defendant  with  Miss  Ar^derson,  an  infant,  after 
the  agreement  to  settle  this  property — the  absence  of  the 
father   from   the   colony   after   the   completion    of   the 
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settlement,  and  after  the  defendant's  promise  not  to  1868. 

marry  till  his  return,  the  concealment  of  the  marriage  Hooak 

from  the  trustees,  and  the  conduct  of  the  defendant  v. 

throughout  the  whole  transaction,  except  with  a  view  to 
execute  this  settlement,  would  be,  under  all  the  circum- 
stances of  this  case,  a  most  gross  fraud  upon  the 
plaintiff ;  and  that  the  only  mode  to  remedy  that  pos- 
sible fraud,  is  for  this  Court  to  direct  that  the  marriage 
settlement  be  now  executed  as  prayed. 

Thirdly,  Because  the  cases  cited  by  Mr.  Oordon^  viz., 
Dundas  v.  DiUens  (a),  before  Lord  Thurlow  (1790), 
and  Mestaer  v.  OiUespie  (&),  before  Lord  Eldon  (1806), 
distinctly  recognize  the  present  bill,  even  in  the  case  of 
an  adult. 

Fourthly.  Because,  as  the  plaintiff  is  still  an  infant,  I 
should  feel  not  the  slightest  hesitation  in  making  a  pre- 
cedent for  the  present  decree  under  the  circumstances  of 
this  case.  '' 

And  Fifthly,  Because  the  defendant's  argument  as  to 
his  intending  only  voluntarily  to  convey  the  property 
would  overthrow,  or  at  least  endanger,  all  post  nuptial 
settlements,  founded  on  previously  completed  marriage 
articles ;  a  step  which  I  am  not  at  all  prepared  to 
sanction. 

*  I  may  also  add  that  the  authorities  cited  by  Mr. 
8alamon8  as  to  the  non- application  of  the  Statute  of 
Frauds  to  the  correspondence  and  facts  of  the  present 
case,  were  very  important,  and  were  argued  upon  with 
great  conciseness  and  ability  ;  although  I  prefer  placing 
my  judgment  upon  the  equitable  grounds  I  have  men- 
tioned. 

The  defendant  must  pay  the  costs  of  the  suit. 


(o)  1  Ves.  199.  (6)  11  Ves.  626. 
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Attachment 
ordered  to 
issue  against 
a  witness  who 
had  refused  to 
appear  before 
a  Commis- 
sioner and  give 
evidence,  his 
travelling  ex- 
penses having 
been  paid. 


Mackenzie  against  Dunn  and  others. 

J^ORDON,  for  the  plaintiff,  moved  ex  parte  for  an 
^^      attachment  against  one  Edmund  WM^  for  refos- 
ing  to  obey  a  subpoena  and  order  requiring  him  to  ap- 
pear before  a  commissioner  appointed  to  take  evidence 
in  this  suit  at  Grafton. 

It  appeared,  from  the  affidavits  in  support  of  the  ap- 
plication, that,  at  the  time  of  the  service  of  the  subpoena 
and  order,  WM  was  working  at  a  place  distant  from 
Grafton  about  twenty-eight  miles.  He  asked  for  his 
travelling  expenses,  which  were  immediately  paid  in 
excess  of  his  demand.  After  arriving  at  Grafton,  he 
went  to  the  office  of  the  plaintiffs  solicitor,  and  de- 
manded money  for  his  expenses  that  night.  This  being 
refused,  he  went  away  saying  "  You  will  have  to  pay 
me  £20  to-morrow  before  you  get  a  word  out  of  me.*' 
On  the  following  day  the  Commissioner  held  a  meeting 
for  the  examination  of  witnesses,  when  Wall  was  duly 
called  upon  his  subpoena,  but  did  not  appear,  although 
he  was  seen  in  Grafton,  about  the  Court  House,  a  few 
minutes  before  the  meeting  was  opened.  Counsel  re- 
ferred to  Consolidated  Equity  Rules  (a). 

The  Primary  Judge  said — The  order  asked  for  must 
go  in  the  usual  form.  Upon  the  evidence  before  me,  it  is 
plain  that  WcM  has  attempted  to  evade  the  process  of 
the  Court,  and  defeat  the  administration  of  justice.  If 
notice  of  this  application  had  been  given  him,  it  would 
only  have  afforded  him  an  opportunity  of  making  out 
of  the  way.  Wall  must  pay  the  costs  of  the  applica- 
tion. 


(a)  Gh.  23.,  Rule  6. 
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HooAN  against  Hogan.  March  12, 

1869. 

Y    the    decree    in    this    cause,    made     on    the    8th   The  defendant. 

December,    1868   (a),   the    defendant   was   ordered   having  refused 

.  to  execute  a 

to  execute  a  settlement  of  certain  property  in  favour  aettlement  as 

of    his    wife,     the     plaintiff,     such    settlement    to    be  directed  by  the 

.  .  decree,  an  ap- 

approved    of     by    the     Master    in    Equity.        Against  plication  made 

this    decree    the    defendant    appealed,    and    the    ap-  d'™>g  ^^ 

.  pendency  of 

peal   was  set   down   for  hearing   on  the   22nd   March,  an  appeal        < 

1869.      In    the    mean    time    the    settlement    was    sub-   against  the 

111,,  .1  decree,  for  the 

mitted  to,   and  approved  by  the   Master,   m  the  pre-  Court  to  fix 

senoe    of    the    solicitors    and    counsel    on    both    sides,  a*i™and. 

'   place  for  him 

and    on    that    occasion,   it   was    agreed    that,    on    the  to  do  ao,  waa 
execution  of  the  settlement  by  the  defendant,  the  same  grafted. 

should  lie  in  the  office  of  the  Master  until  after  the  hear- 
ing of  the  appeal.  Applications  were  then  made  to  the 
defendant's  solicitor,  and  to  himself  personally,  to  execute 
the  settlement,  but  he  refused  to  do  so,  although  in- 
formed that  the  same  would  be  deposited  with  the 
Master,  and  not  acted  on  till  the  appeal  was  disposed  of. 

Gordon,  for  the  plaintiff,  moved  that  the  defendant 
might  be  ordered  to  execute  the  settlement  referred  to, 
within  a  time  and  at  a  place  to  be  fixed  by  the  Court. 
The  decree  is  drawn  up  in  the  common  form,  in  which 
no  time  or  place  is  mentioned  for  the  execution.  In 
such  cases,  where  a  party  refuses  to  comply  with  the 
directions  of  the  Court,  the  practice  is  to  ask  for  an  order 
fixing  a  time  and  place  for  him  to  do  so. 

Owen,  for  the  defendant,  asked  his  Honor  to  fix  some 
day  after  the  day  on  which  the  appeal  might  be  deter- 
mined, as  if  the  decree  should  be  reversed,  the  execution 
would  be  a  nullity.  At  all  events,  the  costs  of  the  applica- 
tion should  be  paid  by  the  plaintiff,  inasmuch  as  the  de- 
cree is  not  drawn  up  in  accordance  with  the  rules  of  the 
Court.       If  it  had  been  so  drawn,  there  would  be  no 


(a)  See  arUe,  p.  81. 
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necessity  for  this  application.  The  Rules  (a)  provide 
that  '*  Every  decree  or  order  made  in  any  suit  or  matter 
requiring  any  person  to  do  an  act  thereby  ordered,  shall 
state  the  time,  or  time  after  service  of  the  decree  or 
order,  within  which  the  act  is  to  be  done."  And  cer- 
tain memoranda  are  directed  to  be  endorsed  on  the  copy 
of  the  decree  or  order  served.  The  plaintiff  should  have 
conformed  to  this  rule  in  drawing  up  the  decree,  but 
has  not  done  so. 

The  Primary  Judge.  It  is  quite  plain  that  I  must 
grant  this  application.  It  is  shewn  by  the  affidavits 
that  the  defendant  has  positively  refused  to  do  what  he 
was  ordered  by  the  Court  to  do.  The  mere  fact  of  an 
appeal  pending  does  not  justify  a  stay  of  proceedings. 
As  the  defendant  lives  in  Sydney,  he  must  execute 
this  settlement  at  the  Master's  office,  within  twenty- 
four  hours  after  service  on  him  of  this  order.  Costs  to 
be  costs  in  the  cause. 


EccursiAsncAL. 


In  the  will  of  John  Marsh,  late  of  Kingswood  Hill, 
in  the  County  of  Gloucester,  in  England,  and 
formerly  of  Sydney,  in  the  Colony  of  New  South 
Wales,  gentleman,  deceased. 

Marsh  against  Patten  and  another.  • 

(on  appeal)  (6). 

Decree  order- 
ing  plaintiff   to 
pay  defend- 
ants' costs — 
she  being  suc- 
cessful in  a 
suit  instituted 
against  them 
for  probate — 
reversed  on 
appeal    ew    to 
the    costs,    and 
no  costs  of 
suit,  or  of  the 
appeal,   given 
on     either    side. 

An  appeal  from  a  decree  of  the  EcxslesiasticcJ  Judge  wiU  not  be  heard  unlesB  the 

decree  has  been  drawn  up. 


IN  this  suit  (which  is  reported  arde^  page  18)  a  decree 
was  pronounced,  granting  probate  of  the  will  of 
John  Marsh  to  the  plaintiff,  but  ordering  her  to  pay 
all  the  defendant's  costs  of  suit. 

The  plaintiff  applied  to  the  Full  Court,  by  way  of 
appeal,  for  a  re- hearing  of  the  case  on  the  question  of 
costs,  on  the  ground  that  his  Honor  the  Primary  Judge 
having  decided  that  he  was  bound  according  to  eccle- 
siastical law  to  grant  probate  of  the  said  wiU  to  the 


(a)  Consolidated  Equity  Rules,  Chap.  18,  Rule  19. 
<6)  Coram  Sir  A.  Stephen,  C.J.,  Hargrove,  J.,  and  F<xuceU,  J. 


CASES  IN  EQUITY. 


91 


plaintiff,  it  followed,  as  a  matter  of  course,  that  the  de* 
iendants  ought  to  have  been  decreed  to  pay  to  the 
plaintiff  her  costs  of  suit  and  application,  or  at  all  events 
that  the  plaintiff  should  not  have  been  decreed  to  pay 
the  defendants  their  costs. 

On  the  appeal  coming  on  for  hearing  before  the  full 
Court  on  the  25th  September,  1868,  it  appeared  that 
the  decree  of  his  Honor  Mr.  Justice  Hargrave  had  not 
been  drawn  up,  and  counsel  for  the  respondents  objected 
that  the  appeal  could  therefore  not  be  heard.  Their 
Honors  sustained  the  objection,  but  without  costs, 
Hargrave,  J.,  dissentiente  as  to  the  costs,  being  of 
opinion  that  the  respondents  were  entitled  to  the  costs 
of  the  day. 

The  decree  was  subsequently  drawn  up,  and  the  ap- 
peal now  came  on  for  hearing. 

Gordon,  for  the  appellant,  contended  that  she  had 
a  clear  legal  right  to  probate,  and  therefore  could  not 
be  ordered  to  pay  costs.  The  Judge  might  have  a 
discretion  as  to  costs,  but  that  discretion  must  be  exer- 
-cised  according  to  fixed  and  known  principles.  As  to 
right  of  appeal  for  costs  only  Dight  v.  Gordon  (a)  was 
•cited. 


1868. 


Mabsh 

V. 

Patten 
and  cmother. 


Deoember  17, 
1868. 


Owen  for  the  respondents. 

Stephen,  C.  J.  The  plaintiff  in  this  case  was 
-entitled  to  probate,  and  might  have  obtained  it  by 
motion  had  she  not  been  compelled  by  the  defendant's 
■caveat  to  institute  the  suit.  Having  succeeded  in  the 
suit  she  should  not  be  made  to  pay  the  costs.  I  am, 
therefore,  of  opinion  that  that  part  of  the  decree  re- 
lating to  the  costs  should  be  struck  out,  and  that  there 
should  be  no  costs  of  this  appeal. 

Hargrave,  J.  There  are  exceptions  to  the  rule 
that  the  party  succeeding  is  entitled  to  costs.  There 
ought  to  be  no  appeal  for  costs,  as  the  *'  adjudication  " 
with  respect  to  them  rests  in  the  discretion  of  the  Court. 


(a)  3  Sup.  Ct.  Rep.,  Eq.,  62. 
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Dight  V.  Gordon  is  an  authority  only  in  regard  to  ap- 
peals from  the  Primary  Judge  sitting  in  equity,  and 
was  decided  simply  on  the  construction  of  the  Statute 
(4  Vic,  No.  22,  sec.  21)  under  which  appeals  in  equity 
are  brought.  The  case  before  the  Court  should  be 
governed  by  the  law  of  England,  which  does  not  allow 
an  appeal  for  costs  alone.  I  think  that  this  appeal  is  an 
interference  with  the  Judge's  discretion,  and  should  be 
dismissed  with  costs. 

Faucett,  J.  This  appeal,  though  for  costs  only,  is 
allowable  on  the  authority  of  Dight  v.  Gordon  (a).  In 
this  colony  we  follow  a  different  rule  as  to  such  appeals 
from  that  observed  in  England.  In  this  case  I  agree 
with  the  Chief  Justice  that  the  plaintiff  should  not  have 
been  condemned  in  costs.  She  had  a  clear  legal  right 
which  the  defendants  resisted,  and  she  was  in  conse- 
quence obliged  to  institute  this  suit  to  enforce  it,  and 
was  successful.  The  defendants  had  no  ground  of 
opposition  to  the  plaintiff's  right,  why  then  should  she 
be  ordered  to  pay  the  costs  incurred  by  them  in  such 
opposition  ?  The  Judge  has  a  discretion  as  to  award- 
ing costs,  but  it  must  be  exercised  in  accordance  with 
legal  principles.  However,  under  the  circumstances  of 
this  case,  I  do  not  think  the  appellant  should  get  any 
costs  of  this  suit  or  of  the  appeal. 


(a)  3  Sup.  Ct.  Rep.  62. 
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March  31. 


In  the  matter  of  the  trusts  of  the  will  and  codicil  of 

William    Blewitt   the   elder,    and    of   the    Trust 

Property  Act  of  1862.  „   .    ..      . 
^      -^                      *  B.  by  his  wiU 
doviflod  ftTidj 

THE   testator,  William   Blewitt  the   elder,  died  on  the   bequeathed  to 
15th    of   January,  1868,  leaving   a  will  dated    2nd  Ws  two  sons 
July,  1864,  and  a  codicil  thereto  dated  21st  March,  1867.   ^nd  personal 

By  his  will,  the  testator  devised  and  bequeathed  to   property — and 
his    sons,     William    Blewitt    the    younger    and    Joseph  g^^j  ^j^  p^p. 

Bleuntt,    two   hundred   and   eighty   acres   of   ground   at  tain  other  real 

^fifj  Dersonal 

Queanbeyan    selected    by  hiip,  near  Queanbeyan  under  property 

the  Crown  Lands  Alienation  Act  of  1862,  to  be  divided  to  his  wife 

certain  real 

between    them,    share    and    share    alike,    and   the   said  property  for 
testator  gave  certain  directions  as  to  the  division  of  the  life,  and  after 

hor  decease 

said  land ;    and  the  testator  gave  to  his  son,   William  op  in  case  of 
Blewitt  the  younger,  a  dwelling-house,  land,  and  appur-   her  decease 
tenances,    together    with    all    agricultural    implements  t^^fif©  time 
which  might  be  in  or  upon  the  same.       The  testator  then  to  one 
also     gave     and    bequeathed    all    his    live     stock    to  ^^^  -^  ^^  ' 
the    said     William   'Blewitt    the    younger    and    Joseph  And  as  to  his 

Blewitt  y    share    and    share    alike ;     and    to    his    wife,   pr^TOityf  con- 
sisting of 
moneys,  the  testator  bequeathed  the  same  to  his  executors  on  trust  to  pay  his  debts » 
Ac,  eoid  certain  pecuniary  legacies  (one  of  which  was  to  his  wife),  and  to  divide  the 
residue  equally  among  his  children  and  greuidchildren. 

By  a  codicil  which  recited  that  his  wife  had  died,  the  testator  directed  that  his 
trustees  should  stand  possessed  of  the  leg£tcy  bequeathed  to  her,  and  also  of  a  certain 
house  and  land  recently  purchased  by  him,  and  of  any  other  real  property  which  he 
might  have  acquired  since  the  execution  of  his  will,  ^'  as  part  of  the  residue  of  his 
real  and  personal  property,"  upon  trust  to  be  divided  among  his  children  and  grand- 
children, living  in  the  colony  after  his  death,  after  payment  of  his  debts,  &c.,  and  of  one 
of  the  legcuiiee  given  by  the  will. 

The  executor  having  petitioned  the  Court  for  advice  as  to  the  administration  of  the 
«state, 

Heldf  that  there  was  nothing  in  the  will  or  codicil,  expressed  or  implied,  which 
would  give  priority  to  the  specific  devises  and  pecuni€ury  bequests  to  the  testator's  two 
sons  and  daughter,  other  than  the  law  provides  in  such  cases. 

Hdd  also  that  the  codicil  specifically  set  apart  the  legacy  lapsed  by  the  death  of  the 
testator's  wife,  €Uid  the  real  property  therein  specificaUy  mentioned,  **  and  €my  other 
real  property  acquired  since  the  execution  of  the  will ;  "  and  charged  the  same,  if  in 
his  possession  at  his  death,  with  payment  of  his  debts,  &c.,  in  full,  and  then  with  the 
legacy  therein  mentioned;  and  that  if  such  specific  property  was  insufficient -to  dis- 
charge the  legacy,  the  executor  should  pay  such  deficiency  out  of  the  general  residue 
mentioned  in  the  will — such  deficiency  to  abate  proportionately  with  the  other  legacies 
given  by  the  will. 

Held  also  that  the  practical  effect  of  the  words  in  the  codicil,  *'  part  of  the  residue 
of  the  testator's  real  and  personal  property,"  was  to  direct  the  executor,  in  the  event 
of  there  being  no  children  or  grand-children  of  the  testator  living  in  the  colony  at 
his  death,  to  carry,  to  the  general  residue  of  the  will,  the  surplus  of  the  specific  pro- 
perty mentioned  in  the  codicil,  after  applying  the  same  as  thereby  directed. 


94 


SUPREME  COURT  REPORTS. 


1869. 


Bufiwrrr's 

Will,  and  the 

Trust  Property 

Act  of  1862. 


Ann    Blewitt,    the    testator    gave    and    bequeathed    a 
cottage     and     two     allotments     of     land     in     Quean- 
beyan,    with    the    furniture    and    implements    therein 
and  thereon,  for  life,  and  after  h^r  decease,  or  in  case  of 
her  decease  during  the  testator's  life  time,   then   the 
testator  gave  the  cottage  and  allotments  of  land  to  his 
daughter,  Ann  EUioU,  to  her  separate  use.       And  as  to 
his   remaining   property,   consisting   of   certain    monies 
lodged  in  the  hands  of  John  CampheU,  Esq.,  Sydney, 
and   in   the    Queanbeyan    Branch    of   the    Commercial 
Banking   Company   of   Sydney,   the  testator   gave  the 
same  to  his  executors,  on  trust  to  pay  his  debts,  &€.,  and 
to  get  in  the  debts  due  to  him,  and  from  the  proceeds 
thereof,  to  pay  the  several  legacies  thereinafter  men- 
tioned, viz.,  to  Mary  Ann  Bleivitt,  Amy  (  )  formerly 
Amy    BlewiU,    and    Susannah    BlerciU,    his    daughters 
residing    in    England,     £500,    to    be    equally    divided 
between  them — to  his   daughter,   Ann   EUioU,   £100 — 
to  his   grandchildren   Charlotte  BlewiU,   James  BlewiU^ 
and   Oeorge  BlewiU,   £150  each,   and  to   his   daughter, 
Charlotte  O^NeiU,   £50.     The  testator   also   bequeathed 
to    his    wife,    Ann    Bleuntt,    the    sum    of    £150,    and 
inasmuch   as   he    was   then   possessed   of   a    mortgage 
security  upon  a  hut  and  parcel  of  ground  at  Quean- 
beyan    for    the     sum     of     £40,     given     by     his     son 
William  Bleuntt,    he     willed    and    directed    that    the 
same  should  be  remitted.       And  the  said  testator  be- 
queathed to  his  son,  Joseph  Blewitt,  £50.       And  as  to 
the  rest  and  residue  of  his  personal  estate  and  effects 
and  money,  the  testator  directed  that  they,  or  the  pro- 
ceeds thereof,   should  be   divided   among  his   children 
and  grandchildren,  William  BlewUt  the  younger,  Joseph 
BlewiU,      Ann     Elliott,      Charlotte     O'Neill,      Charlotte 
Blewitt,  James  BlewiUy  and  Oeorge  Blewitt,  or  the  sur- 
vivors of  them,  share  and  share  alike  (to  the  exclusion 
of   Mary   Ann   Blewitt,   Amy   (             ),   and   Susannah 
Blewitt),  and  the  testator  appointed  Martin  Byrne  and 
the  petitioner,  John  James  Wright  (who  alone  took  out 
probate  and  acted  in  the  trusts),     his  executors  and 
trustees. 

By  his  codicil,  the  testator,  after  reciting  that,  by  his 
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will,  he  had  bequeathed  to  his  wife  £150,  and  that  she 
had  recently  died,  revoked  the  said  bequest,  and  directed 
that  his  trustees  should  stand  possessed  of  the  said  sum, 
and  also  of  a  house  known  as  the  Rob  Roy  Inn,  to- 
gether with  one  hundred  and  nine  acres  of  land  attached 
thereto,  recently  purchased  by  him,  and  of  any  other 
real  property  which  he  might  have  acquired  since  the 
execution  of  his  will,  as  part  of  the  residue  of  his  real 
and  personal  property,  upon  trust  to  be  divided  amongst 
his  children  and  grandchildren  who  should  be  living  in 
the  colony  at  the  time  of  his  decease,  after  the  payment 
of  his  debts,  funeral,  and  testamentary  expenses,  and  of 
the  legacy  of  £500  to  his  three  daughters  resident  in 
England,  or  the  survivors  of  them,  or  their  children, 
and  in  other  respects  the  testator  confirmed  his  will. 

The  property  of  the  testator,  both  inclusive  and  ex- 
clusive of  the  property  bequeathed  to  his  sons  WiUiam 
Bletoitt  the  younger  and  Joseph  BleiviU,  was  wholly 
insufficient  for  the  payment  of  his  debts,  funeral,  and 
testamentary  expenses,  and  the  legacies  given  by  his 
will. 

Under  these  circumstances,  the  petitioner  asked  the 
opinion,  advice,  and  direction  of  the  Court  respecting 
the  management  or  administration  of  the  testator's 
estate,  and  more  particularly  with  reference  to  the  pay- 
ment of  the  pecuniary  legacies.  The  precise  questions 
submitted  for  his  Honor's  opinion  are  stated  in  the 
judgment. 

Gordon,  for  the  petitioner. 

His  Honor  now  gave  judgment  as  follows: — 
In  this  petition,  presented  under  the  30th  section  of 
the  Trust  Property  Act  of  1862,  the  petitioner,  the  sole 
acting  executor  of  Mr.  Bletoiifs  will,  desired  my 
opinion  and  direction  with  reference  to  the  payment  of 
the  pecuniary  legacies  to  Mary  Ann  Blewitty  Amtf 
(  ),  formerly  Amy  BlewiU,  and  Susannah  Blewitt ; 

and  seven  other  persons,  viz.,  Ann  EUiott,  Charlotte 
BlewiUy  James  Blewitt,  and  George  Blewitt,  Charlotte 
O'Neil,  William  Blevntt,  the  younger,  and  Joseph 
Blewitt,  all  of  whom  are  stated  in  the  petition  to  be 
now  alive. 

The  exact  questions  for  my  opinion  were  :  First,. 
whether  the  several  devises  and  bequests  made  by  the 
said  will  in  favour  of  the  said  two  sons  of  the  said 
testator,  William  Blewitt  the  younger,  and  Joseph 
Bletoitt ;  and  of  the  said  daughter  of  the  said  testator, 
Ann  Elliott,  are  to  be  satisfied  and  paid,  in  preference 
and  priority  to  the  other  pecuniary  legacies  in  the  said 
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1869.  will  mentioned,  or  whether  the  said  devises  and  bequests 

r    ZZ3  and  the  said  other  pecuniary  legacies,  are,  under  the 

Will  and  the  circumstances  in  her  petition  mentioned,  to  abate  rate- 
Trust  Property  ably  ;  and  secondly,  whether  in  reference  to  the  said 
Act  of  1862.        pecuniary   legacies,    the    said    legacy    of    five    hundred 

pounds,  given  by  the  said  will  to  the  said  Mary  Ann 
BlewiU,    Amy    (  ),    formerly    Amy    Blewitt,  and 

Susannah  Blewitt,  is  entitled  to  any,  and  what  priority 
over  the  others  of  the  said  last  mentioned  pecuniary 
legacies. 

With  regard  to  the  first  of  these  questions,  I  find 
nothing  in  the  testator's  will  of  the  2nd  July,  1864,  or 
the  codicil  of  21st  March,  1867,  upon  which  to  found 
any  priority,  either  expressed  or  implied  in  favour  of 
the  specific  devises  and  pecuniary  bequests  to  the  testa- 
tor's said  two  sons  and  his  daughter,  other  than  the  law 
provides  in  such  cases. 

With  regard  to  the  second  question,  the  terms  of  the 
codicil  seems  to  me,  specifically  to  set  apart  the  lapsed 
legacy  of  £150,  together  with  the  Rob  Roy  Inn,  and 
109  acres  attached  thereto,  then  recently  purchased  by 
the  testator,  and  "  any  other  real  property  acquired 
since  the  execution  of  the  will ;  "  and  to  charge  the 
said  real  property,  if  in  his  possession  at  his  death,  with 
the  payment  of  the  testator's  debts,  funeral,  and  testa- 
mentary expenses,  of  course  in  full,  and  then  with  the 
legacy  of  £500  to  testator's  daughters  in  England. 
Supposing  such  specific  property  should  be  insufficient 
to  discharge  this  £500,  the  executors  ought  to  pay 
such  deficiency  out  of  the  general  residue  mentioned  in 
the  will  and  not  in  the  codicil ;  but  such  deficiency 
must  abate  proportionately  with  the  other  legacies  men- 
tioned in  the  will. 

With  regard  to  the  words  of  the  codicil,  that  the 
real  property  therein  mentioned  should  be  considered 
"  as  part  of  the  residue  of  testator's  real  and  personal 
property,"  I  consider  these  words  as  having  no  other 
practical  effect  than  to  direct  the  executor,  in  the  event 
of  there  being  no  children  or  grandchildren  living  in 
the  colony  at  the  time  of  the  testator's  death,  to  carry 
to  the  general  residue  of  the  will  the  surplus  (if  any) 
of  the  specific  property  mentioned  in  the  codicil,  after 
applying  the  same  as  directed  by  the  codicil. 

This  construction  gives  a  sensible  construction  to 
every  word  of  the  will  and  codicil ;  and  at  the  same 
time  does  not  disturb  the  will  further  than  is  necessary 
to  give  efiect  to  the  general  intention  and  the  express 
terms  of  the  codicil. 
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ABSTRACT.  1.  Declaration  by  the  vendor  against  the  purohaaer  of 
land  by  auction,  stated  one  of  the  oonditions  of  the  sale 
to  be,  that  the  vendof  would  within  a  reasonable  time  after 
the  day  of  sale  pre^mre  and  deliver  to  the  fmrehodir,  or  his 
soUcitOTf  or  the  auettoHoer,  an  abstract  of  his  title;  that  all 
objections  whioh,  under  the  oonditions,  the  purchaser  could 
talre  to  the  title,  should  be  made  and  deliyeied  to  the  vendor's 
•dHoitor  within  seven  days  from  the  delivery  of  the  abstract ; 
and  any  objection  not  so  taken^  should  oe  deemed  to  be 
waived.  It  averred  the  performance  of  all  conditions  pre- 
cedent in  the  usual  way.  Breach,  the  non-completion  of  the 
purchase. 

Fleas— (1).  That  the  plaintiff  did  not  deliver  to  tho  OefM- 
dani,  or  h%9  aolmtor,  a  fhU,  complete,  and  sufficient  abstract, 
fto.     Sefd,  on  demurrer,  bad. 

(2).  That  the  abstract  delivered  by  the  plM^fiff  to  the  do- 
limdant  was  wholly  bad,  insufficient,  and  incomplete—in  this 
(inter  ulia),  that  the  plaintiff  by  the  said  abstract  deduced  his 
title  from  one  J.  W.  as  grantee  of  the  Crown,  who  died  in 
Sjrdney,  fee,  through  his  eldest  son,  as  heir  at  law,  namely* 
one  J.  W. :  and  that  the  abstract  did  not  in  any  way  sjlege, 
as  a  ikct,  that  the  said  J.  W.  (the  said  grantee)  cued  intestatei, 
nor  show  any  search  in  the  proper  Ecclesiastical  Court,  where, 
if  the  said  J.  W.  had  made  a  will,  such  will  would  be  found, 
or  out  of  which  letters  of  administration  would  have  been 
iaiued ;  and  that  although  the  death  of  the  said  J.  W.  intes- 
tate, was  a  fact  essential  to  the  title  of  the  plaintifl^  such  &ct 
was  not  shown  in  and  by  the  abstract. 

BipUcation  to  the  second  plea— (1).  After  setting  out  a 
condition  that  the  vendor  should  not  be  called  on  *' to  pro- 
duce any  deeds  or  evidences  of  title,  in  support  of  his  title, 
other  than  what  were  now  in  his  possession,*'  alleged  that 
the  insufficiency  mentioned  tn  the  said  second  plea  was  the 
want  of  certain  evidences  of  title  in  support  of  his  title,  which 
wcM  not  at  the  time  of  ihe'sale,  nor  have  they  sinoe  been,  in 
the  plaintiff^s  possession. 

(2).  To  same  plear-That  the  objections  to  the  title  as  set 
fonh  in  the  second  plea  were  not  made  and  delivered  to  the 
vendor's  solicitor  within  seven  days  from  the  delivery  of  the 
abstract. 

Seld,  on  demurrer  to  the  replications,  that  the  abstract  was 
a  bad  one,  for  not  showing  that  J.  W .  (the  grantee)  died 
intestate ;  but  that  the  stipulation  as  to  seven  days  applied 
and  removed  it;  and  that  the  want  of  evidence  of  the  in- 
testacy was  met  by  the  stipulation^  that  the  vendor  Qe<^  not 
A -7 
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prodaoe  any  .fiirther  evidence  than  he  had  huntelf  in  hii 
poeaeeaion. 

Beld  also,  that  the '  allegation  in  the  dedaraAkm  of  pe^> 
fbimanoe  of  all  conditions  precedent^  waa  sufficient  without 
specially  ayerring  the  deliveiy  of  the  abstract^  or  that  no 
objection  was  taken  within  seyeo  days  afier  such  dcQiyery,  kc 
SaddmgUm  ▼.  Farmer  19S 

AOnON.  1.  By  the  Gh>ld  Fields  Act,  26  Tie.,  No.  4,  any  order  of 
any  Court  of  Appeal  for  the  payment  of  damages  for 
enoroaohuig  on  a  claim,  may  be  enforced  by  distress  and  sale 
of  the  offender  s  goods  in  manner  prescribed  by  law  for  the 
xeooveiy  of  any  pecuniary  penalty  adjudged  by  a  justice  of 
the  peace.  This  Act  was  repealed  on  the  IflA  of  January, 
1867.  Declaration  on  an  order  ihadb  under  the  25  Yic,  19o. 
4,  by  a  Court  of  Appeal,  on  the  3rd  December,  1866,  for  the 
payment  of  £89  oy  the  defendant  to  the  plaintiff,  for 
encroaching  on  the  plaintiff's  chum,  after  stating  **  that  the 
defendants  were  by  the  said  Court  adjudged  and  ordered  to 
pay  tlie  said  snm  of  money  to  the  plaintiff,  and  the  said 
judgment  or  order  is  stiU  in  fbll  force  and  nnsatisfied." 
ayerred,  **  that  the  said  cause  of  action  arose  within  the  juris- 
diction of  the  said  Court  of  Appeal."  Eeid^  on  denmner,  that 
the  plaintiff,  haying  by  the  repeal  of  the  Gkild  Aelda  Act 
been  deprived  of  the  remedy  for  enforcing  the  order  pre- 
scribed by  that  statute,  had  no  other  remedy  except  bj  action, 
and  that,  therefore,  the  action  would  lie.  Fnter  y.  Ayw  4 
for  diyidends  by  creditor  against  official  assignee.     Wmlmik^ 

ADMINISTRATION.  1.  An  administratrix  having  married,  did  not 
file  proper  accounts  of  her  administration  porsnant  to  the 
charter  of  justice  and  an  order  of  the  Court,  with  which  ixder 
she  had  been  peitenally  served.  Having  made  no  sufficient 
excsfoaa  for  her  nM;lect>  an  atta<?hment  was  issued  against  her 
notwithstanding  her  coverture  (JZofyrev^  J.,  itMeniiinU), 
ExpmrUBudd  9 

AGHBEBCBNT.  1.  By  a  contract  in  writing  the  plaintiff  promiied 
to  take  certain  cattle  to  the  catUe  station  of  the  defendant, 
at  Fort  Bourke,  and  there  deliver  the  same  to  the  defendant, 
or  his  agent  in  cluuge  of  the  said  station.  Fort  Bourke  is  a 
township,  not  a  dirtrict.  ^e  defendant  always  called  his 
station  the  Fort  Bourke  station.  But  it  was  ninety  mSes 
beyond  Fort  Bourice.  The  plaintiff  did  not  know  in  feet 
where  the  defendant's  station  was,  until  he  was  met  before 
reaching  Fort  Bourke  by  the  defendant's  ovorseor.  In  con- 
sequence of  what  that  person  told  him  he  proceeded  to  the 
station,  and  there  deUv^ed  the  cattle,  which  were  aooqited 
by  the  overseer.  The  defendant  paid  the  plaintiff  the  con- 
triaot  price,  but  refused  to  pay  anytmnf  extra  for  the  driving 
of  the  cattle  from  Fori  bourke  to  tiie  station.  The  juty 
having  found  that  the  station  was  not  i^  or  in  the  vicinity 
of  Fort  Bourke,  HOd,  (Chseke,  J.,  dmmUimt$),  that  the  ^ain- 
tiff  was  entitled  to  recover  compensation  for  the  extra 
driving.     Treeve  v.  Olasi  899 

yaiying  contract  evidenced  by  promiMory  note.    BwrUm  y. 
Ainmcorth  410 

ALIENATION  of  promissory  note,  contrary  to  8th  section  of  Insol- 
vent Act.  Sempill  v.  Logan  80 
See  Insolvbnt  Act,  3. 

of  bill  of  sale.    Bumphtry  v.  MeMidUn  84 

See  Iksolvbht  Act,  4. 

of  goods.     Sempill  v.  Vindm  361 

See  Inbolvsnt  Act,  6. 

AMICUS  CURIJSt  appearance  of  one  holding  a  brief  for  a  party  as 
an,  is.  irregular.     Ex.  parte  MeBvoy  146 

APPEAL  TO  THE  PRIVY  COUNCIL. 

See  PKrvT  Covmoil,  1.    Mate  v.  Kngmt  34S 


INDEX  TO  CASES  AT  LAW:  in 

APPEAL,  then  is  an,  to  f^  Court  from  decision  of  Judge  diaohaxging 
a  rale  nin  for  a  prohibition.    JBx  parte  Mara  344 

ABBITRATION. 

See  AwABD. 

ARBEST. 

See . Attaghmewt,  1.     OummingB  y.  Cook0  17 

ASSAULT  WITH  INTENT.  1.  The  prisoner  was  charged  with  an 
assault^  with  intent  to  commit  a  rape.  It  appeared  that  the 
prisoner  attempted  forcibly  to  have  connection  with  the 
proseoutrixy  but  after  some  time,  during  which  the  prose- 
cutrix was  Bucoessftil  in  her  resistance,  tiEe  prisoner  desisted, 
without  having  completed  the  capital  offence.  The  Judge 
told  the  jury  that  if  the  prisoner  at  any  time,  while  assaulting 
the  woman,  intended  at  all  events  to  have  connection  wi^ 
her,  whether  she  would  allow  it  or  not,  he  was  guilty  of  the 
intent  charged,  although  he  might  afterwards  have  left  her 
because  of  a  change  of  that  purpose ;  and  he  asked  the  jury 
whether  the  prisoner  left  the  woman  because  of  a  change  of 
porpose,  or  because  he  believed  after  making  the  attempt  that 
be  oould  not  succeed,  or  could  not  succeed  without  a  greater 
degree  of  violence  than  he  was  then  willmg  to  use.  The  jury 
found  the  prisoner  guill^,  and  answered  &at  the  prisoner  in. 
tended  to  have  connection  with  the  prosecutrix  nolen$  voIcm, 
and  that  he  desisted  because  he  could  not  effect  his  purpose, 
on  account  of  her  great  resistance.  Seldf  sustaining  the  con- 
viction, that  the  direction  was  right.    J2.  v.  Slack  Bob        120 

ASSAULT. 

See  LxoiSLATivB  Assembly,  1.     S.  y,  Maepheraon  230 

ASSEMBLY,  LEGISLATIVE. 

See  LsoisLATivs  Asskmblt,  1.    i?.  v.  Macpherton  280 

ASSIGNEE  (OFFICIAL). 

See  Insolvent  Act,  1.    Estate  of  Spyer  1 

ASSIGNMENT.  I.  The  holder  of  a  cunent  bill  of  exchange  or 
promissory  note  is  a  creditor  of  the  indorser  or  indorsers  of 
such  bill  or  note,  within  the  dSrd  section  of  the  6  Vic.,  No.  9. 
In  re  Tkrdkeld'e  Assigned  Estate  1  S3 

ATTACHMENT.  1.  A  fnend  of  the  defendant,  on  his  arrest,  de- 
posited the  debt  and  £20  costs,  and  afterwards  the  defendant 
duly  put  in  special  bail.  The  plaintiff,  having  obtained  a  ver- 
dict, issued  judgment  against  the  defendant.  The  defendant 
was  sul)sequently  rendered  in  discharge,  and  became  insol- 
vent. A  iJudge  having  made  an  order  under  the  Common 
Law  Procedure  Act  of  1854  (20  Vic,  No.  31),  attaching  the 
mone^  in  the  Prothonotary's  hands,  the  defendant  moved  to 
set  aside  the  order.  Held^  that  the  money  in  the  Prothono- 
tary's  hands  was  no  debt  under  the  Common  Law  Procedure 
Act ;  and  that  the  oixier  was,  therefore,  tUtra  viree.  Seld  also 
^Hatyrave,  J.,  dieeentietUe),  uiat  the  defendant,  notwithstand- 
ing his  insolvency,  was  tiie  proper  person  to  make  the  appti- 
cation.     CumnUnge  v.  Cooke  17 

2.  S.,  under  a  judgment  against  the  admuiistratrix  of  W.  S.  de- 
ceased, issued  execution,  and  appointed  C.  special  bailiff.  C. 
seized  1800  sheep,  whidi  J.  S.  (by  A.,  his  attorney)  claimed. 
Aftor  some  fruitless  negotiations,  C.  advertised  and  sold  800 
of  the  sheep  to  S.  On  the  next  day  C.  and  S.  went  to  the 
run  were  the  1300  sheep  were,  and  on  tiying  to  separate  the 
sheep  that  had  been  sold,  were  prevented  by  the  shepherd  in 
charge — the  overseer  of  J.  S.  and  A.  being  present;  and 
during  the  same  night  aU  the  sheep  were  taken  away.  The 
Court  granted  an  attachment  agauist  A.,  the  overseer,  and 
the  shepherd.     Ex  parte  Sidney  and  another  134 

against  married  women  for  not  filing  accounts  as  adminis- 
tratrix.    Ex  parte  Budd  9 

ATTORNEY'S  BILL. 

See  Costs,  1.    Ex  parte  Logan  11 


IT  SUPREME  COTTET  REPORTS. 

ATTORNEY  GENERAL  need  not  be  made  a  party  to  a  rale  for  pro- 
hibition under  the  Justices  Acts.    Ex  parte  Marx  344 

AUSTRALASIAN  STEAM  NAVIGATION  COMPANY. 

See  Company,   1.      LM  v.   Au»traia*ian   SUa.n  Kavi^atian 
Chmpany  278 

AWARD.  1.  AxL  award  of  an  umpire  on  an  arbitration  under  the 
Crown  Lands  Occupation  Act  ot  1861,  as  to  a  disputed 
boundary  line  between  two  runs,  stated  that  ''the  direction 
and  position  of  the  boundary  line  between  the  said  stations, 
from  the  said  tree  marked  K  to  the  fiorton  iiTer,  where  ii-* 
banks  become  precipitous,  is  as  follows: — ^F^rom  the  tree 
marked  R  in  a  south  easterly  direction,  crossing  the  Dock 
Hole  Creek  on  to  the  table  land  dividing  the  waters  of  the 
Nogra  and  Marie  Creek  from  IL's  second  water  ereek  or  risht 
hand  branch  of  the  Horton  River ;  thence  along  that  table 
land  to  a  rocky  and  impassable  precipice ;  thenoe  to  another 
rodW  and  unpayable  precipice  situated  on  the  right  branoh 
of  the  Horton  River,  m>m  that  precipice  by  a  direct  line  to. 
the  precipice  on  the  Horton  River,  near  to  where  the  T.  run 
joins  the  C.  run,  as  shown  by  Mr.  S/s  chart"  No  chart  was 
annexed  to  the  award.  Held^  on  motion  to  set  the  award 
aside,  that  the  description  of  the  intended  boundary,  whether 
read  in  connection  with  the  chart  aaid  to  be  refiured  to  or  nol 
was  uncertain ;  but  the  Court  sent  the  award  back  to  the 
umpire  for  reconsideration,  under  the  16th  section  of  the 
.  Arbitration  Act  of  1867.    Ex  parte  Sueden  247 

made  in  pursuance  of  a  reference  at  a  trial  and  the  verdict 
then  given,  is  liable  to  stamp  duty.    Baker  v.  Niwon  16 

BAILIFF,  SPECIAL. 

See  Imterplbadbr,  1.    Levy  v.  Hart  142 

BELIEF,  reUgious,  of  witness.    Ex  parte  Boyle  147 

BILL  OF  EXCHANGE,  the  holder  of  a  cunen^  is  a  creditor  of  the 
indorsers  within  the  33rd  section  of  the  AsBignment  Aot^  6 
Vic,  No.  9.     Th  re  Threlkeld'a  Estate  123 

BILL  OF  SALE,  alienation  of,  oontrarv  to  6  Yic,  No.  17,  s.  8,  oaanot 

be  a  payment  under  25  Vic,  No.  8,  ss.  1  and  2.    Smiphery 

V.  MeMtMen  84 

waiver  of  condition  in,    Davieot*  v.  Diynam  and  (mother    115 

See  Watvbr,  1., 

CATTLE  STEALING  ACT.  1.  The  intentionaay  driving  away 
one  or  more  cattle  belonging  to  a  strangier,  and  atthe  fame 
actually  or  constructively  in  such  owner*8  possession,  without 
the  owner's  consent,  and  for  the  puzpoae  of  thereby  Anahling 
the  trespasser  to  drive  his  own  h^  or  animal  more  easily,  is 
an  offence  within  the  6th  section  of  the  Cattle  Stealing  Pre- 
vention Act,  1 7  Yic,  No.  3,  as  a  taking  and  using  of  the 
stranger's  cattle.    E.r.Etew  111 

2.  In  all  proceedings  under  the  fifth  section  of  the  Cattle  Steal- 
ing Act,  it  is  necessary  to  show  that  an  animal  has  been 
stolen  by  some  one,  and  that  there  is  reasonable  ground  for 
suspecting  that  the  meat  or  skin  found  belonged  to  that 
animal ;  and  unless  a  case  of  this  kind  be  shown,  the  posseasor 
is  not  bound  to  account  for  the  possession. 

The  evidence  appearing  by  the  depositions  to  have  been 
before  the  justices,  cannot  be  supplemented  on  the  proceed- 
ings for  a  prohibition,  for  the  puipose  of  showing  that  there 
is  evidence  sufficient  to  sustain  the  conviction.  Ex  pmU 
Tranter,  218 

CASTING  VOTE. 

See  MvNiciPALTnES,  3.    E,  v.  Fitzgerald  228 

CHAIRMAN  of  meeting  of  councillors  of  municipality.    R»  r,  EUs- 
gerald  223 

CHEQU!E.    1.  Plftintifb  as  bearers  of  a  cheque  drawn  in  fkvour  of 
'  **  trustees  or  bearer"  by  M.,  deceased,  sued  the  defendant^  the 
executor  of  M. 
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FSnt  plea — ^that  it  was  given  by  the  testator,  then  being  a 
manied  man  as  he  knew,  on  an  agreement  with  one  JBmily 
IF.,  to  give  it  to  her  in  consideration  of  her  "then"  manying 
him,  and  aa  a  proviaion  for  the  marriage— and  that  the 
plafntiffii  "  first"  took  the  cheque  without  value. 

Second  plea  waa  the  same,  •  except  that  instead  of  the  last 
allfigation  it  stated  that  the  plaintifi  **  first"  took.with  notice 
of  thepreiniBes. 

Bepfication  to  first  and  second  pleas,  that  the  cheque  was 
drawn  in  pursuance  of  the  above  mentioned  agreement,  and 
that  £milf  W.  did  marry  the  testator;  that  the  plaLntifis 
became  bearers  of  the  cheque  as  trustees  for  her,  and  that 
they  are  sninff  on  it  for  her  benefit.  Held,  on  demurrer,  that 
thepleas  are  bad,  and  the  replication  good. 

Third  plea — ^that  there  was  never  any  consideration  for  the 
drawing  or  payment  of  the  cheque  by  the  testator.    MM  bad. 

Fourth  plea — that  the  testator,  at  the  time  of  the  drawing 
and  delivety  of  the  cheque,  was  so  intoxicated  as  to  be  wholly 
unconscious  of  his  acts ;  and  that  the  plaintiffs  first  took  the 
ohe(|ue  without  value.    JBeld^  on  demurrer,  bad. 

Fifth  plea  was  the  same  as  the  fourth,  except  that  insteiad 
of  thQ  lait  allegation  it  stated  that  the  plaintiffs  **  first"  took 
ike  cheque  with  notice  of  the  premises. 

Ba|>lication  to  the  fourth  and  fifth  pleas,  alleged  the  above 
mentioned  agreement  between  the  testator  and  JBmil^  W.,  and 
that  a  mairiage  {tU/aeto)  was  solemnised  between  them ;  and 
that  after  deuveiy  of  the  cheque,  the  plaintiffs  became  the 
bearers  of  the  cheque,  with  the  testator  s  consent  and  know- 
ledge as  trustees  for  Bmify  W.,  as  and  for  the  cheque  agreed 
to.  be  drawn  as  aforesaid,  and  are  suing  as  such  trustees  for 
her  benefit.  Meld,  on  demurrer,  good.  Munter  and  another 
V.  Melhnald  36 

CHIEF  COMMISSIONER  in  insolvency  can  give  time  to  official 
assignee  for  f^raming  accounts  and  plans  of  distribution. 
Estate  of  %fyer  .       1 

COMMON  LAW  PEOOEDURE  ACT. 

See  ATTAOHicaKT,  1.     Cutnminffs  v  Cooke  17 

OOMPANT.  1.  The  first  count  set  out  certain  provisions  of  the  deed 
of  settlement  of  the  defendants'  company,  which  by  the  statute 
incorporating  the  company  are  constituted  its  by-laws ;  and 
among  these  is  one  giving  validity  to  the  transfer  of  shares, 
if  in  a  prescribed  form  and  with  the  consent  of  the  board. 
But  another  by-law  declares  that,  nevertheless,  no  person 
shidl  be  deemeid  a  proprietor,  or  have  any  interest  m  the 
.  stock  of  the  company,  until  after  he  shall  have  executed  that 
deed.  Another  by-law  provided  that  the  transferee  shall 
execute  the  deed  within  six  months ;  or,  in  default,  that  the 
shares  shall  be  forfeited.  The  count  then  alleged  that  certain 
shares  in  the  defendants*  stock  were  purchased  by  one  E. 
with  the  plaintiff's  money,  as  the  latter*s  agent  and  for  his 
benefit,  but  that  £.  executed  the  deed  of  settlement,  and  the 
shares  stood  in  his  name ;  that  E.  afterwards,  with  the  consent 
of  the  directors,  transferred  those  shares  m  due  form  to  the 
plaintiff,  they  not  being  at  the  time  for  any  cause  forfeited ; 
and  that  the  plaintiff,  within  six  months  afterwards,  offered 
to  execute  the  said  deed — but  that  the  defendants  would  not 
allow  him  to  do  so,  or  to  be  entered  on  the  books  as  owner  of 
the  shares,  and  on  the  contrary  declared  them  forfeited,  and 
sold  them. 

Sixth  plea,  to  so  much  of  the  first  count  as  complains  of  the 
declaration  of  forfeiture  and  sale  of  the  shares,  setting  out  in 
ftQl  certain  by-laws;  ohe  of  which  enacts  that  a  person  trans- 
ferring shares  shall  cease  to  be  liable  in  respect  of  them,  and 
that  the  transferee  shall  succeed  to  his  privileges  and  liabili- 
tiesi  on  completion  of  the  transfer,  and  the  execution  by  such 
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traosfetee  of  ihe  deed.  AnoQier  oontaiiw  an  ezpresB  ^(toriao, 
that  until  such  ezedution  the  transferor  shall  he  deemed  the 
continuing  proprietor  for  all  purposes ;  and  another  proTides 
that  whenever  a  proprietor  heoomes  indebted  to  the  company, 
such  debt  shall  become  a  first  charge  on  his  shares ;  that  the 
company  may  restrain  their  transfer  until  payment ;  and  that) 
if  he  fail  within  a  fixed  time  to  make  such  payment^  tiie 
fihares  shall  become  forfeited,  and  the  directors  ma^  sell  tl^em 
accordingly,  or  so  much  as  may  be  necessary,  in  discharge  of 
the  debt.  Averment,  that  before  and  at  the  time,  when,  Slg., 
E.  was  Indebted  to  the  company  in  a  considerable  sum,  which 
he  failed  to  pay  within  a  time  fixed  by  the  directors,  where- 
ujran  they  sola  his  shares,  as  authorised  by  the  deed ;  such 
sale  being  necessary  for  the  satisfying  of  that  sum.  Held,  on 
demurrer  to  the  plea,  that  the  directors  were  entitled  to 
declare  any  shares  forfeited,  or  to  sell  them,  for  the  cause 
stated,  or  for  any  act  or  omission  of  the  transferor,  even  after 
approval  by  them  of  the  transfer  of  the  sharss,  so  long  as  the 
deed  of  settlement  remained  unexecuted  by  the  plaintiff;  but 
that  the  plea  was  bad,  as  being  pleaded  to  a  consequential 
grievance  only. 

Seventh  plea,  to  the  complaint  of  the  defendants  not  having 
allowed  the  plaintiff,  although  offering,  in  due  time  to  do  so, 
to  execute  the  copartnership  deed,  setting  up  two  by-laws ; 
one  of  them  requiring  the  deposit  with  the  company  of  even' . 
instrument  of  transfer,  and  every  other  instrument  on  which 
the  proprietor's  right  may  be  founded  ;  and  the  other  by-law, 
in  every  case  of  transfer  under  power  of  attorney,  requiring 
the  production  of  such  power.  Averment,  that  the  only  offer 
to  execute  the  deed  was  by  E.  himself,  he  claiming  to  act  in 
that  behalf  as  the  plaintiff's  attorney ;  but  that  £.  produced 
no  power,  authorising  him  so  to  act,  wherefore  the  defendants 
would  not  let  him  execute  the  deed  as  such  attorney.  Hddf 
on  demurrer,  bad. 

Second  count  similar  to  the  first,  and  containing  the  same 
introductory  matter,  but  charging  as  a  grievance  that  it  was 
the  defendants*  duty  to  keep  the  shares  open  (the  transfer  to 
the  plaintiff  having  been  afmroved  of)  for  six  months  after 
such  approval ;  whereas  the  aefendanb[^  before  the  expiration 
of  that  period,  and  notwithstanding  an  oSbt  by  him  to 
execute  the  copartnership  deed,  dedarod  the  shares  forfeited, 
and  thereupon  sold  them. 

Twelfth  plea,  to  the  second  count,  after  referring  to  the  four 
by-laws  set  out  in  the  sixth  plea,  states  E.'8  indebtedness, 
and  the  sale  of  the  shares  to  satisfy  the  debt,  in  the  same 
words  as  the  latter.    BM,  on  demurrer,  good. 

Third  count,  that  the  plaintiff  was  the  lawAil  holder  of 
twenty  shares  in  the  company's  stock-;  and  that  the  defen- 
dants, well  knowing  the  premises,  wrongfully  and  without 
any  excuse,  in  pretended  exercise  of  powers  conferred  bv  the 
deed  of  settlement,  declared  the  shares  forfeited,  and  there- 
upon sold  them.  Heldf  on  demurrer,  good.  Lobi  t.  7%4 
AmtraUmun  Steam  Navigation  Oompany  278 

CONDITION  PRECEDENT.  1.  Action  on  an  agreement  between 
the  plaintiff  and  defendant,  that  plaintiff  should  perform  the 
work  of  forming  an  embankment  on  the  estate  of  A.  L.,  at 
the  price  of  thirteen  pence  per  cubic  yard — ^the  work  to  be 
performed  within  eight  weela  from  the  date  of  the  order  of 
commencement,  and  that  the  defendant  should  pay  the 
plaintiff,  for  work  performed  at  the  rate  of  80  per  cent,  of  the 
contract  price,  in  fortnightly  instalments,  and  the  residue  on 
the  final  conclusion  of  the  work.  Averment  of  performance 
of  a  portion  of  the  work  according  to  the  agreement,  and  of 
the  mlfilment  of  all  conditions  precedent.  Breach,  tiiat  the 
defendant  refused  and  neglected  to  permit  the  plaintiff  A.  to 
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peribnA  the  rwldae  of  the  work,  and  wjrougfulljr  diaohazged 
theplaJTitifffrom  completing  the  game. 

Flea,  that  the  jdaintiff  md  not  perforin  the  work  within 
eig^t  weeks  firom  the  dale  of  the  order  of  commenoement ; 
tfaeorafore  the  defendant,  after  the  ezpiiy  of  the  said  eight 
weaka  from  the  date  of  the  said  order,  refhsed  to  permit  the 
plaintiff  to  perform  the  residae  of  the  work.  JBeH  on  de- 
mnnrer,  a  bad  plea  {Faueett,  J.,  dissmtienU),  Abbott  r. 
Thompton  857 

See  Abstract,  I.    Sodding  ton  y.  Farmer  102 

OONDinOKAL  PUBOHASEB,  rights  o^  nnder  Orown  Lands  Aot 
CkuMm  ▼.  Maeauley  812 

See  O&owN  Lands  Act,  1. 

OOKSENT  in  oases  of  rape.    M,  t.  Block  Bob  120 

See  Assault  with  imtbnt,  1. 

OONSIDERATIOK,  what  is.  Emttor  and  another  ▼.  McDomOd  36 
SeeCHJQUi,  1. 

OOKSTBUOTION  of  agreement.    Trmve  ▼•  GI099  800 

See  Aobsimsht,  1. 

OONTEHPT  of  Court,  by  interfering  with  execation  of  its  process. 
JBx  porto  Sidney  184 

See  ATTAcmoDrT,  2. 

of  Legislatiye  Assembly,  information  for.    JL  r.  MoephoT" 
mm  230 

See  Lboislatits  Assbmiilt,  1. 

CONTRACT.  1 .  The  plaintiffs  by  bond  )>eoame  sureties  for  a  builder, 
that  he  would  erect  a  house  for  the  defendant,  or  that  the 
plabitiffii  as  his  sureties  would  do  so.  The  builder  fo:Qing  to 
complete  the  house  after  some  labour  at  it,  the  plaintiffs 
finished  the  house.  The  builder  then  became  insolvent,  and 
the  defendant  being  called  upon  his  assignee  paid  to  him  the 
whole  contract  money.  SM^  that  the  plaintiffit  could  not 
recoTcr.    PuruU  and  another  y.  Baphoel  188 

construction  of.     IVanw  t.  Oloa  800 

CORONER  acting  under  Inquests  on  Fires  Act  is  Judge  of  record. 
CMpwtt  y.  Thbmpwn  840 

See  FiKB  Ikqubstb,  1. 

COSTS.  1.  An  attorney  haying  sent  in  a  signed  bill  for  £184,  in 
June  1865,  for  services  commencing  in  May,  1863,  and  having 
been  paid  £67,  sued  the  defendant  in  the  District  Court  for 
the  balance.  In  November,  1865,  the  case  came  on,  when  a 
verdict  was  returned  for  £60.  It  was  alleged  that  the  veidict 
had  been  obtained  .by  the  unauthorised  consent  of  the  defen- 
dant's attorney ;  but  this  was  denied.  It  appeared,  however, 
tiiat  the  attorney  did  not  understand  his  client's  case ;  that  he 
did  not  call  the  defendant,  or  ask  for  an  adjournment.  Exe- 
cution issued  in  December,  and  a  small  amount  was  realised 
in  March  1866.  A  second  execution  issued  in  March  1867, 
when  by  the  sale  of  some  land  enough  was  reeJised  to  satisfy  » 
the  judgment.  A  Judge  in  Chambers  having  ordered  the  Hu 
to  be  referred  to  taxation,  on  the  ground  that  there  ware 
special  drcumstanoes  witlun  the  meaning  of  the  18  Yio.^ 
No.  31,  s.  2,  the  Court  {SUphm,  C.  J.,  dissentiente)  refosed  to 
rescind  the  prder.    £x  ports  Logan  1 1 

2.  The  rule  for  the  Prothonotary  on  taxation  is,  that  he  should 
tax  on  each  issue  the  costs  of  the  party  succeeding  on  that 
issue.     Wilson  v.  McBean  103 

8.  A.  sued  B.  in  the  District  Court ;  B.  having  obtained  a  ver- 
dict»  a  new  trial  was  ordered,  the  costs  of  the  first  trial  to 
abide  the  event  of  such  new  triaL  On  the  second  trial,  A. 
succeeded ;  but  on  appeal  to  the  Supreme  Court  a  new  trial 
was  directed,  ffiving  the  appellant  the  costs  of  the  appetd.  At 
the  instance  m  B.  the  case  was  removed  by  eertiorort  into  the 
Supreme  Court,  it  being  ordered  that  if  the  defen^daat  (B.) 
obtained  a  verdict,  ho  should  recover  "  only  such  costs  as  he 
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wottJd  recover  if  the  trial  hid  )^een  in  the  Dittrict  •Court" 
At  the  third  tnbl  B.  obtained  a  veidict.  SM,  that'  B.  vbs 
entitled  to  the  oorts  of  the  first  trial 

Hie  Judge  before  whom  the  third  trial  took  plaoe,  ordered 
oerlain  increased  faes  to  barrister  and  attorn^'.  JHMt  that 
such  order  was  uUra  Wtm,  and  that  B.  was  only  entitled  to 
the  costs  specified  in  the  scale  oit&OB  contained  in  the  IHstriot 
Ck>iirt  Rnles. 

Meld  (per  Rarffrave,  J.)>  that  the  District  Oonit  Jndgw 
have  no  power  to  order  any  saoh  increased  fees.  Mmmr  ▼. 
Whxtfiild  tl 

of  abortive  trial,  where  jury  discharged.  Jhttir  ▼.  Jm»m  166 
See  Jtjrt,  1. 

cannot  be'  awarded  by  Distriot  Court  Judge  where  there  is  no 
nirisdiclion.     Ex  pttrU  Lawry  18S 

See  BisnucT  Oouktb  Act,  1. 

COURT  OF  RECORD,  jurisdiction  of  Judge  of.  CkippMt  y. 
Thompson  849 

See  FiES  Iitqubsts,  1. 

COVENANT  TO  REPAIR. 

See  l4A2n>LOKP  and  Tbn-ant,  2.  Bushy  t.  Jo§€ph  200 

CREDIT  given  in  particulars  by  plaintiff— how  £ur  lw»*<i««g  (^n  dete* 
dant.    Petsrs  v.  Thornton  296 

CREDITOR,  the  holder  of  a  current  bill  or  note  is  a,  of  the  indoners 
of  such  bill  or  note  within  the  5  Vic,  Ko.  9,  s.  88.  In  rs 
Thrakeld's  Aangned  EsUte  128 

See  AssiONKSNT,^!. 

preference  o^  by  delivery  of  goods  by  insolvent.  .  SompiU  v. 
Vmdin  and  anouier  861 

CRIMINAL  LAW. 

See  Vbxiri  i>b  ifovo,  1.    JR.  y.  Murphy  24 

CROSS  ACTION. 

See  Condition  Prscxdbnt,  1.    Abbott  v.  Thompson  867 

CROWN  LANDS  ACTS.  1.  A  conditional  puxohsisr  of  Crown 
land,  under  the  thirtoenth  section  of  the  Grown  Lands  Alien- 
ation Act  of  1861— the  same  not  haning  been  dontracted  to 
be  granted  in  fee  to  any  other  party,  and  not  being  excepted 
from  sale  under  the  7th  section,  nor  oontaaning  improye- 
ments,  or  being  within  any  othor  of  the  excepted  cases 
specified  in  the  section  --is  by  force  of  that  statute  the  ownor 
of  the  land  for  the  time  being ;  and  so  long  as  the  conditions 
continue  to  be  fulfilled,  no  other  person  can  by  law  be 
deemed  such  owner. 

A  couditional  purchaser  of  Crown  land,  under  the  thir- 
teenth section  of  the  Crown  Lands  Alienation  Act,  is  a 
"  holder  in  fee  simple  "  of  his  land  within  the  meaning  of 
the  5th  paragraph  of  the  1 2th  section  of  the  Crown  Lands 
Occupation  Act,  and  is,  entiUed  to  the  right  of  leasing  the 
adjacent  land  conferred  by  the  12th  section. 

The  sale  conditional  of  land  under  jire-emptiye  lease  to  a 
conditional  purchaser,  takes  away  from  his  pre-emptive  lease 
only  the  land  sold,  and  not  also  three  times  its  area. 

until  grant  issued,  the  estate  of  a  conditional  purchaser  of 
Crown  land,  under  the  thirteenth  section  of  the  down 
Lands  Alienation  Act,,  cazmot  be  separated  into  ImuI  and 
.  equitable  fee,  but  is  a  statutory  fee  simple  oonditioma,  with 
a  stataiory  right  of  possession,  and  capable  of  becoming  a 
foe  simple  unconditional  at  the  end  of  three  years  (per 
HoTf/ravey  J.) 

A  conditional  purchaser  of  Crown  land,  under  the  thir- 
teenth section  of  the  Crown  Lands  Alienation  Aot»  has  a 
statutory  right  to  hold  his  land  so  long  as  he  continues  to 
perform  the  conditions  required  bv  the  A^t,  and  this  right 
commenocH  from  the  moment  he  is  declared  such  purchaser 
and  hns  taken  possession,  and  subject  to  the  performance  of 
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ikd  Mni^tions  in  absolute  and  indefeaalble  against  ill  tiid 
^rld,  inclading  the  Crown ;  and  a  grant  of  the  laild  in  the 
poBMwion  of  Buok  conditional  ptiroliilber,  itaiied  b)r  th6 
Oown  to  any  other  person,  iaToid.  Ohish^hHT.  MdtmHm    SIJ 

CBOWN  GRANTS. 

Bee  duowir  LandA  Aeti  1.     Oki^kdhn  V.  MoeauUk  dli 

BMTB,  SMaLI.,  act. 

Bee  BlcALL  Db^Ts  Act^  1.    StipafU  M$dr$  ^44 

DELIVEBY  of  goods  oohtraiy  to  3th  section  of  the  tnsolvMt  Aet 

BempittY.  Fffiilm  and  another  861 

See  LvsoLYStrr  Acnr^  5> 
BSBCAKD  not  neeessarjr  ir^tin  proinissbi^  n(ite  \a  pa^Abk  on  diamaftdi 

^ISOftii^lO^  uncertain,  In  ftward.    JH^  tfor Id  i!k«i2Mi  M 

DtSTfttOT  dOt!RtS  ACT,  1.  A  ^udge  of  a  DisMct  Coturt  has 
no  juHsdiction  to  airai>d  costs  to  the  defendant  %hen  it  ap« 
peatii  ^t  tiie  Canse  of  action  Is  not  within  his  jiiHsdiction. 

The  plaint  iktiis  for  an  linlimiidated  Matice  of  a  partner* 
iOl^  account,  Wng  the  net  ptoflts  of  certain  Stations.  6tMn 
the  llhh  Jantiaiyf  1864^  to  the  i2th  iTannanr.  1866 ;  Dnt  at 
the  Uial  it  appoai^ed  £roni  the  evidence  that  the  partnership 
continued  tui  AngnsL  1865.  The  Judge  having  given  a 
Yerdlct  for  the  defSondant  with  costs,  the  Court  granted  a 
prbhihition.  to  restrain  all  proceedings  to  enforce  the  pay- 
ment of  costs.  ^ 

The  jurisdiction  given  hy  the  8th  section  of  the  District 

Couiis  Act,  only  applies  when  the  partnership  accounts  are 

woundup.    BzparULawry  188 

1  A  defendant  ttiaar,  for  the  purpose  of  the  District  Conris  Act, 

he  "  a  resident  '^  in  two  or  more  districts. 

It  is  irregular  for  one  holding  a  hrief  or  retainer  for  a 
piurtv  to  apiiear  as  an  (imitut  cttruB.    M»  purit  McMvoy     145 

DISTKIOT  COXJHT  JUDG15  ordered  to  proceed  with  txial,  where  he 
has  improperly  nonsuited.    Ex  parte  Ckmway  260 

Bee  KoKstirr,  1. 

DtSraiCT  COURT  RULES,  fees  under.    Falm$r  v.  WhitJMd       21 

DUTV  STAMP,  an  awaitl  in  pursuance  of  a  reference  at  a  trial  and 
verdict  then  taken  is  liable  to    Baker  v.  Ifixon  16 

BJBCfTMEKT.  1.  In  an  action  of  ejectment  a  grant  from  the  Crown 
to  the  claimant,  containing  a  description  of  land  exactly  oor- 
responding  with  the  description  inserted  in  the  writ,  is  prima 
facie  evidence  of  the  claimant's  title.  lictct&n  v.  lelea  276 
SeeEfrTOPPEL,  1.  Campbell  y.  Hen§h  217 
^See  Chown  Laxds  Acts,  1.     CMsholm  v.  Maeaedty  312 

ELECTION  of  mayor  of  municipality.    JS.  v.  FiUgeraid  228 

See  MUKICIPALITIBS,  3. 

ERASURE  ofindorsemont  on  promissory  note.  Solomon  v,OUadttil  267 
ESTOPPEL)  L  8.  ** being  nossessed  or  entitled*'  to  certain 
land  called  P.*  dieu«  havinff  by  his  will  devised  and  be- 
queathed to  A.  all  his  real  and  personal  estate,  '^  whether  in 
possession,  reversion,  remainder,  or  expectancy,  whieh^  at 
the  time  of  his  decease,  he  should  have  any  beuCTcialinterest 
in,  or  a  disposing  power  over.'*  By  a  deed  dated  Febnmiy, 
1866,  reciting  the  above,  and  that  certain  monies  were  due 
ftpm  A.  to  B.,  A.  conveyed  to  B.  the  land  "  called  P.,  and 
lately  in  the  occupation  of  S^  deceased,*'  together  with  '^all 
the  estate,  right,  title,  Lnterest,  claim,  and  demand  of  him 
(A.),  unto  and  upon  the  said  land,'*  su^oct  to  a  proviso  that 
upon  repayment  of  a  certain  amount  B.  would  "  reoonvey  ** 
to  A.,  and  with  a  power  of  sale  in  case  of  non-payniiiBnt. 
There  was  also  a  covenant  by  A.  against  anything  done  or 
suffered  by  A.  or  S.  After  the  execution  of  this  deed  a  grant 
of  the  land  issued  to  A.,  dated  August,  1866.    In  an  action 
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of  ejectment  by  B.  against  A.,  to  xecoTer  tlie  said  land,  Hdd 
that  there  being  in  thie  deed  of  February,  1865,  no  asaerti^cm 
by  A.,  that  he  had  an  estate  in'fee  to  oonvey.  A.  was  not 
thereby  estopped  from  relying  on  the  grant  of  August,  1866. 
Campiell  ▼.  Kmgh  ^  217 

admission  by  bmdlord  that  he  has  no  title.  Tork  t. 
Niehdt&n  99 

See  Landlobd  and  Tbwamt,  1 . 

EVIDENCE.  1.  In  order  to  diow  that  the  cheque,  which  was  for 
£67,  was  Taluelees,  the  ledger  keeper  of  the  bank  on  which 
Ihe  cheque  was  drawn  was  called,  who  stated  that  the 
prisoner  had  an  account  at  that  bank ;  that  he  had  examined 
the  account,  which  was  not  produced ;  and  that  the  result  of 
his  Examination  was,  that  on  the  day  the  cheque  was  drawn 
the  prisoner  had  two  shillings  owing  to  his  credit.  ^M,  tiiat 
the  evidence  as  to  the  result  of  the  witness's  examination  was 
inadmissible.    jB.  y.  Miller  185 

See  False  Pbstsngb,  1. 
.  of  claimant's  title  in  ejectment.    Newton  v.  lies  276 

EXEMPTION  from  rates  of  Gbvemment  buildings.  Bx  pwie 
Taylor    '  407 

FALSE  IMPRISONMENT. 

See  FiRB  Imqubsts,  1.     Chippett  t.  Thjompeon  849 

FALSE  PRETENCE.  1*  The  giving  of  a  postdated  cheque  in  pur- 
ment  for  goods  purchased,  with  a  fraudulent  oesign  (toe 
p^soner  bavins^  no  sufKoient  funds  when  the  cheque  was 
drawn,  or  havmg  reason  to  expect  any  on  the  day  of  the 
dato),  is  a  fSaJse  pretence  within  the  statute. 

In  order  to  show  that  the  cheque,  which  was  for  £67,  was 
valueless,  the  ledger  keeper  of  the  bank  on  which  the  clieque 
was  drawn  was  called,  who  stated  that  the  prisoner  had  an 
account  at  that  bank ;  that  he  had  examined,  the  Bocount, 
which  was  not  produced ;  and  that  the  result  of  his  exami- 
nation was,  that  on  the  day  the  cheque  was  drawn  the 
prisoner  had  two  shilliDgs  Owing  to  his  credit.  Beld^  that  the 
evidence  as  to  the  result  of  the  witness's  examination  was 
inadmissible.    R.  v.  MiUer  185 

FEES  in  District  Court,  to  counsel  and  attorneys.  Palmer  v.  Whit- 
field  21 

FEIGNED  ISSUE. 

See  Intebpleaber,  1 .     Levy  v.  Bari,  142 

FEME  COVERT,  attachment  of,  for  not  filing  accounts  as  adminis- 
tratrix.   Ex  parte  Budd  9 

FIRE  INQUESTS.  1.  A  coroner  acting  under  the  statute,  24  Yic, 
No.  10,  has  the  same  powers  and  protection  as  he  has  when 
sitting  or  acting  as  coroner  super  visum  corporis,  and  therefors 
sits  and  acts  as  a  Judge  of  a  Court  of  record. 

False  imprisonment.  Plea  justifyixig  the  act  under  the  24 
Vic,  No.  10,  stated  that  a  diop  in  M.  had  been  damaged  by 
fire — and  that  the  defendant  Ming  a  coroner  an  inquest  was 
held  before  him,  and  a  jury  sworn  to  inquire  into  the  cause  of 
the  fire ;  and  after  hearmg  the  evidence  of  witnesses,  the  jury 
found  a  verdict  in  these  words — "  From  the  evidenoe  we 
believe  the  fire  to  be  the  act  of  an  iucendiaiy,  and  also  that 
there  is  strong  snroicion  of  R.  C.  (the  plaintiff),  he  being  the 
last  person  in  and  near  the  shop  a  veiy  short,  time  before  it 
was  oiscovered ;  we  are  therefore  desirous  of  sending  the  case 
to.  a  higher  tribunal  for  trial."  The*  plea  then  alleged  that 
upon  the  pronouncing  of  the  said  veroict  the  defendant,  by 
warrant  under  his  hands  and  seal  directed  to  one  K.,  and  to 
the  keeper  of  her  Majesty's  gaol  at  M.,  &c.,  oommlmded  the 
said  K.  and  othei's  to  take  the  plaintiff  and  safely  convey  him 
to  the  gaol  at  M.,  and  there  to  deliver  him  to  the  keeper 
thereof,  and  thereby  also  command^  the  keeper  of  the  gaol 
to  receive  the  plaintiff  into  his  custody  in  the  gaol,  and  kec^ 
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him  saftaly  until  he  ahonld  be  delivered  hj  due  course  of  law 
upon  the  charge  of  arson.  Averment  of  imprisonment  under 
the  warrant.  MM,  on  demurrer  (Bargraw,  J.,  dis$mlienU)t 
had  plea.     Chippdt  v.  Thamp9on  349 

FIXTURES,  right  to  remove    Buiby  v.  Jotepk  200 

FORFEITUBE  of  shares  in  company.     Lobb  v.  Austrakuim  Strnm 
N09iaation  Oompmy  278 

See  CoMPAirr,  I. 

FRAUDULENT  PREFERENOE. 

See  Ikbolvsrt  Act,  4.    Emujfhtu'^  ▼.  McMulim  S4 

FREE  SELECTOR,  rights  of,  under  18th  leetion  of  the  Crown  Lands 
Alienation  Act.     CkUholm  v.  M^oauUy  .  312 

See  Cbown  Lands  Acts.  1. 

GARNISHEK 

See  Attacbmsnt,  1.    Oimmmg9  v.  Ckoke  17 

GOLD  FIELDS'  ACT. 

See  Action,  1.    Faatm'  v.  Hay$t  4 

GRANT  containing  description  corresponding  with  description  in  writ 
of  ejectment,  is  prima  facie  evidence  of  daimanVs  title. . 
Newton  v.  Itle$  276 

from  Crown.     Chiaholm  v.  MaeauU^  .    312 

See  Cbown  Lands  Acts,  1. 

GUARANTEE. 

See  Plxadtng,  1.     Himderton  v.  O^Lowd  48 

IMPOUNDING  ACT,  1.  The  38rd.  section  of  the  Impounding  Act 
of  1865,  29  Vic,  No.  2,  enacts  that  every  person  who  shall 
rescue  ahv  animals  lawfully  impounded  or  seized  for  the 
purpose  of  being  impounded,  "  wall  be  liable  in  any  com- 
petent Court  to  an  costs  and  damages  lawfully  chargeable 
thereupon,  and  also  to  a  penalty  not  exceeding  £20."  Held, 
that  the  section  did  not  create  any  indictable  offence  and, 
accordingly,  a  prisoner  having  be^  convicted  at  a  Court  of 
Quarter  Sessions,  on  an  imormation  (fruned  apparently 
under  this  section)  for  rescuing  auitnals  impounded  damape 
feasant,  and  having  been  fined  JB20  with  imprisonment  until 
paid,  the  Court  directed  the  prisoner  to  be  dischaxiged.  E. 
V.   CdwM  404 

IMPOUNDING,  person,  cattle,  not  trespasser  a^  initio,  because  he 
omits  to  feed  them.     WiUon  v.  Me  Bean  103 

INDEBITATUS  COUNT. 

See  MoNBT  had  and  rbgxivbd,  1.     WolmoUff  v.  Mackenzie  68 

INDICTABLE  OFFENCE,  creation  o^  by  statute.  R.  v.  Col- 
wett  404 

See  Impounding  Act,  1. 

INDORSEMENT,  striking  out,  on  promissory  note.  Solomon  v. 
aUadaU  267 

See  Fbomissokt  INotx  1 

INFORMATION  for  contempt  of  Legislative  Assembly.  £.  v.  Mac 
phereon  230 

See  LBoi8X.ATiva  Assbmblt,  1.  1 

INQUESTS  ON  FIRE.  ^ 

See  FntB  Inquests,  1.     Chij^t  v.  TAon^tmm  340 

INSOLVENCY,  meaning  of,  in  37th  section  of  Insolvent  Act 
Sempill  V.  Vindin  and  another  361 

SempiU  v.  The  Oriental  Bank  68 

INSOLVENT  ACT,  1.  The  Insolvency  Laws  Amendment  Act  of 
1861,  26  Vic,  No.  8,  has  transferred  to  the  Chief  Commis- 
sioner of  Insolvent  Estates  the  power  of  giving  to  an  official 
assignee  further  time  for  framing  his  accounts,  and  forming 
his  plan  of  distribution  (Margrave,  J.  dieseniiente).  Estate 
of  Spyer  1 

2.  The  {daintiff  sued  as  the  holder  and  representative  of  W.  B. 
and  Co.,  the  payees  of  a  bill  of  exchange,  drawn  in  the 
Mauritius  by  an  officer  of  the  defendants'  branch  bank  estab- 
liahed  there,  upon  the  defendants  in  this  colony,  and  accepted 
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hf  them  in  fkvou  ot  Hhe  aftid  W.  B.  and  Co.,  w  their  oider« 
llM  estate  of  these  pareee  was  under  eeqneatration,  although 
the  fiust  waa  not  then  inown  in  the  Mamitiiia  at  the  time  of 
the  drawing  of  the  bilL  On  the  arrival  of  tlMlrill  in  Sndnqr, 
nnd^  cover  to  W.  B.  and  Oo.,  it  iraa  token  poaaeaBion  of  hy 
the  plaintiff,  and  upon  presentation  accepted  hy  the  hank. 
Aeldt  that  tho  defendants  were  not  entitled  to  set  off  against 
its  amount  a  large  sum,  in  wluch,  at  the  time  of  the  seqnes* 
tration,  W.  B.  and  Co.  were  indebted  to  them. 

SimNe^  that  the  word  "  insolrency/'  In  the  proviso  to  the 
87th  sebtion  of  the  Insolvent  Act,  6  YiCi  Ko.  17,  means  the 
inadequacy  of  a  man's  assets  as  compared  with  his  debts,  or, 
in  the  case  of  a  trader,  a  general  inability  to  meet  his  engage- 
ments  at*  the  time  of  the  credit  given.  StmpiU  v.  th* 
Ontntal  Bank  68 

9.  The  delivery  or  transfer  of  a  promissoxr  note,  nnder  eiroom- 
stanoes  which  bring  the  transaction  wiuiin  the  8th  section  of 
the  Insolvent  Act,  and  render  it  vend  onder  that  sectjon,  can- 
not be  protected  as  a  payment  under  the  1st  and  2nd  sectaons 
of  the  26  Tic,  Ko.  8.    8mnpm  v.  Logan  80 

4.  Declaration  by  the  official  assignee  of  H.  H.,  an  insolvent^ 
to  recover  certain  goods  alienated  and  delivered  by  the  in- 
solvent to  the  defendant ;  the  goods  so  delivered  bems;  a  bill 
of  sale  of  divers  chattels,  executed  long  previously  oy  one 
J.  £.  in  favour  of  U.  M. 

The  declaration  contained  three  counts  framed  under  the 
8th  section  of  the  Insolvent  Act ;  it  being  averred  in  each 
count  that  the  alienation  and  delivery  had  the  effect  of  pre- 
ferring the  defendant,  as  a  creditor,  to  other  eziBting 
creditors  of  the  insolvent.  The  defendant  pleaded  that  the 
said  alienation  was  not'  a  fraudulent  preference  of  the  de- 
fendant by  the  insolvent  to  his  other  creditors.  Bdd^  on 
demurrer,  that  the  plea  was  bad,  as  the  words  ''having  the 
effect  of  preferring  any  then  existing  croditor  to  another,"  in 
the  8th  section,  do  not  indicate  or  imply  a  ihmdulant 
preference. 

The  defendant  also  pleaded  that  the  transaction  was  a 

Sayment  by  the  insolvent  f  H.  M.)  to  the  defendant  of  a  just 
ebt ;  and  that  the  said  bill  of  sale  was  delivered  by  H.  M. 
to  tho  defendant,  and  accepted  by  the  defendant  as  and  for  a 
cash  payment,  for  and  on  account  of  the  said  debt ;  and  that 
the  defendant  did  not,  at  the  tone  of  such  payment,  know 
tiiat  H.  M.  was  then  insolvent,  &c.,  negativing  the  other 
matters  mentioned  in  the  2nd  section  of  the  25  Vic,  Ko.  8. 
Htldj  that  this  plea  also  was  bad  as  the  alleged  delivery  of  the 
bill  of  sale  could  not  bo  supported  aa  a  payment,  under  the 
1st  and  Snd  sections  of  the  86  Via,  No.  8.  Humnhrtif  t. 
MeMutten  84 

6,  The  37th  section  of  the  Insolvency  Act,  6  Yic,  Ko.  17,  enacts 
that  all  debts  due  by  an  insolvent  at  tiie  time  of  his  s«nies- 
tration  may  be  proved  against  his  estate ;  and  that  when 
*  mutual  credit  has  been  given,  or  there  are  mutual  debts,  <me 

debt  or  demand  mav  be  set  off  against  the  other ;  provided 
that  "  the  person  claiming  the  benefit  of  the  set  off  had  not, 
when  such  credit  was  pven,  or  when  the  cause  of  his  debt 
accrued,  notice  of  the  said  insolvency.'*  BHdt  that  the  word 
'*  insolvenc]r  "  means  a  general  inability  to  paj^  debts. 

Explanation  of  the  meaning  of  the  word  notice  in  the  87th 
section. 

Every  delivery  of  goods  by  a  debtor  to  his  creditor  in  pay- 
ment or  on  a  sale,  where  the  transaction  is  within  sixty  days 
of  the  sequestration  of  such  debtor,  if  it  has  the  eflSsct  of  pre- 
ferring such  creditor  to  other  then  existing  creditors  of  such 
debtor,  is  invalid  as  an  alienation  witiiin  (he  8th  section  of 
the  Insolvent  Act,  6  Vic,  Ko.  17 ;   and  it  is  immatsrial 
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whefthor  at  the  time  of  »iich  delivery  the  debtor  were  or  not 
in  iolvent  ciroiimatj»np<»  ^pc^  §$^h^  0.  J.) 

(Miliary  bargains  and  ialest  pqrohaaps.  and  other  tnnsac- 
tiQxw,  If  inade  in  t\\»  iisnal  immor  aa  petween  the  oarties 
eoBcemed  aa  rendor  and  purchasor,  even  althongn  the 
(Kooda,  ^e.f  be  in  a  popular  sense  aiieimted,  transferred,  or 
delivered,  and  even  altbongh  such  transactions  haye  the 
effoct  of  reducing  any  balance  then  due  to  the  'purchaser  aa 
creditor  from  the  vondor  as  debtor,  are  not  avoided  Joy  the 
8th  section  (pur  JJargrwM,  J.) 

A  delivery  of  goods  by  an  insolvent  debtor,  in  pursuance 
of  a  bargain  and  salo,  may  be  an  alienation  within  the  mean<- 
ing  of  the  8th  section  (per  Fauo^tt,  J»)  IStrnfifl  v,  Vindin 
and  another  ■    861 

fraudulent  preference  not  neqijasary  under  the  the,8th  section 
of    Humphrey  v.  McMuUm  '  84 

IKSOLVEKT  LAW,  action  for  dividends  by  creditor  against  official 
assignee,  under     WalmaUy  v.  MnekmnU  f^ 

INTENT  to  commit  a  rape,  what  is    J?,  y.  Bl§9h  Bob  ISiO 
See  AssAux^T  with  Iktbht,  I. 

INTSBPLEABEB.  I.  An  interpleader  issue  can  be  [direoted  nndsr 
the  Interpleader  Act,  1  and  3  W.  XV*.  c.  ^8,  on  the  amll* 
cation  of  a  special  bailiff^  appointed  under  the  7  yio*^  Ko»  ^9, 
s.  2.  who  has  seised  goods  under  a^.  /a. 

Ijle  proper  question  for  the  Jury  on  such  Issue,  is  to  whom 
the  property  seiaed  belonged  to  at  the  time  ol  the  seisure. 
Uvyy.  Bart  142 

INTOXIGATION,  plea  of,  to  action  on  cheque.  IJuni^r  audi  another 
V.  McJD&nald  89 

See  GmaiTB,  1. 

JUDGICENT,  action  on    Fo$ter'y.  B9yt$  4 

See  Aonov,  1. 
.   recovered,  plea  of    FeUrt  v.  Thornton  88$ 

See  Pawit,  1. 

JURISDIOnON. 

See  Futa  iMaiTBars,  1.    Chippett  v.  Th&mpwn  849 

JURY.  1.  A  cause  was  tried,  but  the  jury  not  being  able  to  agree 
were  discharged  after  twelve  hours,  pursuant  to  the  29th 
section  of  the  Jur^  Act,  11  Vic,  No.  20.  There  was  a  second 
trial,  when  a  verdict  wfM  returned  for  the  plaintiff,  which  was 
afterwards  set  aside ;  and  the  plaintiff  then  discontinued  the 
action.  Bold  (Cheeke,  J.,  disaoniionte),  that  the  defendant,  aa 
the  finall]^  successful  party,  was  entitled  to  the  costs  of  the 
first  abortive  triaL    Frotor  and  another  v.  Ev^no  168 

LAND,  title  to    JSr  pwrte  FareUy  827 

LANDLORD  AND  TENANT,  i.  N.  beinff  the  mortgagor  in  pos- 
eession  of  a  certain  houae,  let  it  to  X.,  and  afterwards  nunt- 
gaged  hia  equity  of  redemption  to  S.  as  a  trustee  for  his  wife 
(the  redemption  clause  being  upon  payment  to  the  wife 
herself).  After  the  second  mortgage  £?.  refused  to  receive 
Uie  rent  during  his  wife's  life,  and  told  Y.  to  pay  it  to  her-* 
and  thereupon  I .  paid  no  rent  to  N.,  but  in  the  wife's  name, 
she  sigoing  all  the  receipts  for  it  up  to  the  time  of  her  death. 
After  her  death  Y.  cTonned  the  first  quarter's  rent,  and  N. 
nromlBed  to  j^y  it  to  him*  but  afterwarda  repudiated  his  title. 
\i.  having  distrained  for  rent  due .  subaequent  to  his  wife's 
death,  on  replevin,  avowry,  and  plea  in  bar,  alleanng  a 
tenancy  between  N.  and  Y.,  JETrM,  that  the  tenancy  s^  con-, 
tinned,  and  that  N.  was  not  estopped  i^m  alleging  it  by  hia 
mere  direction  to  Y.  to  pay  rent  to  his  wife,  and  by  hia  allow- 
ing her  to  receive  it ;  and  that  if  there  had  been  an  estoppel, 
it  was  limited  to  the  wife's  right  during  her  life.  Tori  t. 
NiehoUon  99 

2.  A.  executed  an  agreement  for  a  lease  of  certain  premiaea  to 
B.,  pending  a  lease  to  one  C,  to  oommence  at  the  ezpiratioii 
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of  the  latter ;  and  in  the  agreement  there  was  a  proviflo  going 
before  the  habendum,  that  the  new  tenant  might  rembye  any 
fixtures  then  or  thereafter  put  up,  "upon  the  ezpiraiion  or 
partial  efftuzion  of  the  term.*'  There  was  also  covenants  to 
repair  "the  premises  agreed  to  be  demised.*'  Hdd^  in  an 
araon  of  waste,  that»  under  the  proyiso,  B.  was  entitled, 
during  the  term  agreed  to  be  demised,  and  even  after  the 
term  had  expired,  to  remove  the  fixture^  ereoted  by  the 
previous  tenant  (C),  as  well  as  those  erected  by  himselt 

B.  having  assigned  his  estate  to  the  defendants,  HM^  in  an 
action  against  them  as  assignees  of  the  term  on  a  covenant  by 
B.  to  keep  the  premises  in  repair,  that  the  defendants  were 
liable  for  not  putting  into  repair  the  premises  which  were  out 
of  repair  at  the  time  of  the  defendants  becoming  assignees. 
Bmby  v.  Jo8§ph  200 

LEAVE  AND  LICENSE.  1.  Declaration  that  the  defendants  broke 
and  entered  the  plaintiff's  land  and  made  an  embankment 
thereon,  alleging  that  the  same  was  done  by  them  under  the 
powers  oonfexred  on  them  by  the  88th  section  of  the  Munici- 
palities Act  of  1868.  Averment,  that  the  land  was  injuriously 
'  affected  thereby,  and  that  the  plaintiff  sues  for  compensation 
for  the  injury  aforesaid. 

Plea»  that  .the  work  was  done  by  the  plaintiff's  leave. 
BOdy  on  demurrer,  bad.  Vindin  v.  The  Mmicip4iHty  of  Wut 
Maitkmd  215 

LEGISLATIVE  ASSEMBLY.  1.  Information  that  while  the  Legis- 
lative Assembly  was  aitting,  B.  L.,  a  member  of  the  said 
Assembly,  whose  conduct  had  been  and  then  was  under  its 
consideration,  after  being  heard  in  his  place  in  the  said 
Assembly,  in  reference  to  such  conduct,  was,  in  accordance 
with  the  practice  of  the  aaid  Assembly,  requested  by  the 
speaker  thereof  to  withdraw  therefrom,  and  the  said  B.  Ij.,  in 
obedience  to  the  said  request  thereupon  withdrew  from  the 
said  Assembly  into  an  antechamber  adjoining  thereto,  and 
that  immediately  on  his  so  withdrawing  into  the  said  ante- 
chamber the  defendant,  he  being  also  a  member  of  the  said 
Assembly,  did  assault,  beat,  wound,  and  illtreat  the  said  B.  L., 
'*in  contempt  of  the  said  Assembly,  in  violation  of  its  dignity, 
and  to  the  great  obstruction  of  its  business."  Held,  on  de- 
murrer {Stephen,  0.  J.,  dieeeniienU),  th&t  the  defendant  was 
entitled  to  jutonent.    M,  v.  MaepKer$on  230 

MANDAMUS,  under  &e  93rd  section  of  the  District  Oourts  Act,  to 
Judge  to  proceed  with  trial  where  he  improperly  nonsuited. 
Ex  parte  Oomwm^  209 

See  Nonsuit,  1. 

MISTRIAL. 

See  YsNiBB  db  novo,  1.    R.  v.  Murphy  24 

MONEY  HAD  AND  RECEIVED.  1.  The  92nd  section  of  the  In- 
solvent Act,  6  Vic,  No.  17>  enacts  tlxat  "  after  confirmation 
and  allowance  of  the  said  account  and  plan  of  distribution, 
the  trustees  shall,  upon  the  demand  of  the  said  creditors, 
distribute  the  said  estate  aooording  thereto ;  and  the  remedy 
of  any  creditor,  to  obtain  payment  of  any  dividend  due  to 
him,  shall  be  duriiu^  the  continuance  in  office  of  the  said 
trustee  or  trustees  by  application  to  any  Judge  of  the 
Supreme  Court,  and  the  order  of  the  said  Judge  thereon." 
QiueTe^  whether  after  such  allowance  and  con&mation  the 
creditor  can  bring  an  action  at  law  against  the  trustees  for 
the  amount  of  his  dividend.     Wtdmsley  v.  MaehenztB  58 

MUNlblPALITIES.  1.  The  7l8t  section  of  the  Municipalities  Act  of 
1868,  after  providing  that  any  auditor  roftising  to  do  anything 
which  by  law  he  ia  directed  to  i>erform,  is  liable  to  a  penalty, 
says,  "  that  every  penalty  may  be  recovered  with  full  costs 
of  suit  \iy  any  person  who  shall  sue  for  the  same,  &o."  The 
90th  seotioa  enacts  that  aU  penalties  incorred  by  offimoes 
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agftinst  the  Aci,  **  may  be  zeooyered  in  a  snmmarj  mj  be- 
fore two  Joftices."  JBfidj  that  the  Jnatioee  have  muoa^Kty 
jmisdictioik  over  ofFenoee  created  by  the  7lBt  teotbiL  A 
parU  ArOHt  47 

See  Lbayb  Aim  Liobmsb,  1.     Vmdm  t.  Tk$  MunmpaUty  of 
WeMtMaitUmd  216 

2.  Where  the  affidayit  in  rapport  of  a  role  nnder  the  99th 
section  of  the  Mnnicipalitiee  Act  of  1867,  stated  that  the 
alderman  whose  title  was  impeached  had  been  elected,  and 
that  he  had  **  oh  several  occasions  since  the  election,  taken 
part  in  the  proceedings  of  the  Oouncil/'  ffeld,  that  it  had 
safficiently  appeared  that  he  had  acted  as  anch  alderman', 
and  had  accepted  such  office 

SembUf  that  npon  appUcations  under  the  97th  sectioA,  it  is 
not  necessary  for  the  applicant  to  show  that  he  hat  any 
interest  in  the  election.    M,  r,  Boyd  '  198 

3.  The  42nd  section  of  the  Mnnidpalities  Act  of  1867  nroTides 
that  the  aldermen  shall  meet,  "  and  shall  appoint  oy  suuh 
mode  of  Toting  as  they  shall  doom  ezpeoient  some  one 
member  of  the  Oooncil  to  be  Mayor,  who  ahall  go  out  of 
office  at  the  next  annual  election  of  aldermen."  By  the 
66th,  66th,  and  70th  sections,  the  election  of  aldennen 
is  to  take  j^laoe  on  the  first  Tuesday  in  February,  in  each 
year;  or  if  the  election  be  contested,  on  the  seyenth 
day  next  after  that  day— or  on  any  earlier  day,  at  the 
discretion  of  the  returning  officer,  not  less  than  two 
days  ajfter  that  day,  Heldy  that  untQ  after  the  actnsl  election 
of  the  aldennen,  whether  on  the  first  Tuesday  in  February, 
or  in  case  of  contest,  on  the  seyenth  day  following,  the 
llayor  oontinnea  in  office,  and  that  then  he  ceases  to  be 

Mayor* 
The   106th  section  provides  that  the  Ma^or,  if  present, 

shall  preside  at  all  meetings  of  the  Oouncil ;  -  and  in  his 
absence,  or  if  after  being  present  he  shall  retire,  aneh  alder- 
man as  the  members  present  may  choose  shall  preaide ;  and 
in  case  of  an  equality  of  -votes,  the  person  so  pretiduig  shall 
have  a  casting  vote.  StmhU,  that  this  section  does  not  apply 
-  to  a  meeting  of  the  aldermen  for  the  election  of  a  Mayor. 
Where  at  a  meeting  for  the  election  of  Mayor  A  took  the 
ohair,  and  he  and  another  alderman  being  candidates,  and 
the  votes  being  equal,  he  by  his  casting  vote  returned  him- 
self the  Oourt  under  the  99th  section  ousted  him  of  the  said 
office.    R,  y.  FUngtrald  293 

4.  The  79ih  section  of  the  Municipalities  Act  of  1868  provides, 
that  the  Ooimoil  *'  may  not  impose  or  levy  any  rate  what- 
soever on  any  unoccupied  land  belonging  to  her  Majesty, 
nor  on  any  land  or  building  belongin|p  to  and  in  the  occu- 
pation or  use  of  her  Majesty  for  any  Government  or  public 
purpose.'*  Where  a  certain  house  and  land  which  belonged 
to  the  Crown  was  occupied  by  a  pilot  with  his  fomily,  the. 
pilot  being  compelled  by  the  Government  to  redde  there, 
iiUtf,  that  the  premises  were  not  exempt  from  rates  under 
the  section.    Ex  porU  Taylor  407 

NEW  ASSIGNMENT. 

See  Plbadino,  2.    Butehinson  v.  BumHl  64 

NEW  TBIAL  in  criminal  cases.    B.  v.  Murphy  24 

See  VairiBB  na  novo,  1. 

on  ground   that  verdict  is  against  evidence.      SomptU  v. 

VnuUn  and  another  361 

NOir  OBSTANTE  VEREDIOTO. 

Sbb  Pbomisso&t  Notb.  2.    Burtons,  Aimworth  410 

NONSUIT.     1.   A  District  Court  Judge  in  a  special  action  by  a 

servant  against  his  master,  comprising  uie  common  ooonts 

also  with  general  damages  at  the  and  of  the  plai^  nonsuited 

the  plaintul^  on  the  ground  that  the  damages  should  have 
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been  WTered,  and  fhat  the  plaint  was  not  in  the  prefcribed 
ftvm;  and  he  did  this  without  swearing  the  jury,  it  being  a 
caao  triable  by  jury.  The  Goort  ordered  the  Juge,  under  toe 
93rd  flection  of  the  District  Courts  Act,  to  proved  with  the 
trial  of  the  case.    JB»  parts  Co/WHt^  209 

*<  NOTICE/'  meaning  of,  in  37th  section  of  Insolvent  Act    SmnpiU 
▼.  Vindin  and  another  861 

See  Insolvsnt  Act,  6. 

OFFICIAL  ASSIGNEB,  action  by  creditor  t^gm^^  ^  ditijoiids. 
^  WaUnaUy  y.  Maekensie  68 

time  for  framing  aocoonts,    Estate  of  ^y^  1 

See  IweoLYBNT  Acrr,  I. 

ORDBB  of  justices  for  payment  of  damages  under  Gold  Fields  Act, 
how  to  be  enforoeo.    Fostsr  y.  ^a^  4 

See  Action,  1.       . 

PARLIAMENT. 

See  LsoxsLjinvB  Assbublt,  1.    £,  v.  Macpherson  S30 

PABTNEBSHIP,  unliquidated  balance  o^  aooount,  what  tt  AjninM 
Xaiory  mi 

PAWN.  1.  Declaration  for  that  the  plaintiff  deliyered  to  the  defen- 
dant certain  goods,  to  be  kept  hy  the  defendant  as  a  security 
for  a  certain  sum  of  money,  to  wit,  the  sum  of  £195  14a.  6d., 
to  be  naid  by  tiie  plaintiff  to  the  defendant ;  ayerment^  that 
the  demndant  receiyed  the  said  goods  for  the  purpose  afore- 
said, yet,  in  yidation  of  his  duty,  and  without  we  lioense  and 
consent  and  against  the  will  of  the  plaintiff,  wrongfully  sold 
the  said  goods. 

Plea,  that  the  debt  there  mentioned  was  payable  oii  a  day 
certain,  and  that  it  was  not  paid  on  that  day — ^wheref^the 
defendant  afterwards  sold  the  goods,  applying  the  proceeds  in 
partial  liquidation  of  such  debt  •  Bsld,  a  goda  plea. 

To  an  action  by  P.  against  T.,  for  goods  sold  and  deliyered, 
T.  pleaded  that  he  (T.)  had  sued  P.  in  the  District  Court  on  a 
promissory  note,  and  that  P.  in  his  defence  insisted  on  a  set 
off  of  goods  sold  and  deUyered,  eaual  in  amount  to  T.'s 
demand  on  the  promissory  note ;  and  the  plea,  after  allejging 
the  identity  of  the  goods  set  off  in  the  District  Court  with  tiie 
goods  sued  for  in  the  action,  stated  that  proceedings  were  had 
on  the  claim  in  the  District  Courts  and  upon  the  defence  of 
set  off,  and  that  afterwards  T.  reooyered  against  P.  a  certain 
balance  in  the  District  Court    Seid,  on  demurrer,  a  good 

?lea,  as  the  set  off  must  hare  been  adjudicated  upon  in  tho 
Hstorict  Court  against  P.     I^tert  y.  J[%ornion  89S 

PATICEMT  under  25  Yic,  No.  8,  si.  1  and  2,  the  deliyery  of  a  pro- 
missory note  which  is  contrary  to  5  Vie,  No.  17>  s.  8,  cannot 
be  a     StmpUl  y.  Logan  80 

the  deliyery  of  a  bill  of  sale  which  is  contrary  to  5  Vic.,  No. 
'    17,  s.  8,  cannot  be  a    Humphery  y.  McMuUm  8 

by  deliyery  of  goods.  S&mpittr,  rtrnfin  and  another  *  361 
See  iNsoLyBNT  Act,  5. 
PLEADING.  1.  The  plaintiffs  imported  goods  for  the  defendants  at 
their  request,  and  on  the  faith  of  weir  undertaking  to  pay  for 
tiiem.  But  the  goods  were  in  feet  for  one  HcH.',  and  at  the 
'  defendants'  request  they  were  deUyered  to  MoM.,  he  giying 
his  promissory  notes  for  the  price.  Theae  promissory  notes 
were  receiyed,  but  without  the  knowledge  of  the  defendants. 
ff^f  on  demurrer  to  certain  pleas  which  relied  on  this  giying 
of  time  to  KcM.  as  an  answer  to  an  action  on  the  undertaking, 
that  the  pleas  were  bad,  as  the  plainti A  did  not  by  so  ffiying 
time  discharge  the  defendants  ttom  their  original  liability. 
ff€tuUr»(mr,  O'Dowd  48 

2.  Trespass  for'breaking  and  entering  plaintiff's  dweUiog-house, 
and, continuing  and  staying:  therein  for  a  long  space  of  time 
(to  wit,  fiye  dajs),  ana  disturbing  the  plaintiff  in  the  pot* 
session  and  ei^oymentof  his  dwelling-house,  and  hroMong 
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open  the  doors  thereof,  and  seizing,  removing,  taking,  and 
carrying  away  divers  goods  of  the  plaintiff  therein,  and  dis- 
posing of  the  same  to  the  defendant's  own  use. 

Flea,  that  before  the  committing  of  the  alleged  grievances 
the  plaintiff,  as  the  personal  representative  of  one  R.  H., 
deceased,  held  certain  premises  as  tenant  thereof  to  the  defen- 
dant  under  a  demise  to  R.  H.,  during  his  lifetime,  by  the 
defendant  at  a  certain  rent,  the  reversion  in  fee  then  and  still 
remaining  in  the  defendant ;  that  £41  Ids.  4d.  of  the  rent  of 
the  tenancy  was  then  due  and  in  arrear,  and  unpaid  from  the 
plaintiff,  as  such  personal  representative  of  R.  H.,  to  the  de- 
fendant ;  and  the  plaintiff  had  then,  and  whilst  the  aforesaid 
rent  was  so  due  in  arrear  and  unpaid,  fraudulently  and  clan- 
destinely carried  off  from  the  said  premises  so  held  by  her  as 
aforesaid  the  goods  mentioned  in  the  declaration,  being  goods 
belonging  to  the  estate  of  the  said  R.  H.,  deceased,  in  order 
to  prevent  the  defendant  from  distraining  the  same  for  the 
aforesaid  arrear  of  rent,  and  placed  the  said  goods  in  the  said 
dwelling-house  of  the  plaintiff,  against  the  statute  in  that  case 
made  and  provided  ;  whereupon  the  defendant,  whilst  the 
aforesaid  arrears  of  rent  remained  due  and  unpaid,  and  within 
thirty  days  next  ensuing  such  carrying  off  of  the  said  goods 
entei-ed  into  the  said  dwelling-house  of  the  plain  tiff  (the  outer 
door  being  then  open),  in  order  to  take  and  seize,  and  then 
there  took  and  seized,  the  said  goods  then  being  found  as  a 
distress  for  the  aforesaid  arrears  of  rent,  which  are  the  alleged 
grievances. 

Held^  on  demurrer,  a  good  plea  ;  and  that  if  the  plaintiff 
intended  to  complain  of  the  defendant's  remaining  in  the 
dwelling-house  an  unreasonable  time  as  a  substantive  tres- 
pass, he  must  new  assign.  HnfrJihuton  v.  Burnell  64 
See  Leave  akd  License,  1.  Vindin  v.  TJie  Municipality  of 
West  Maitland                                                                      215 

PLEDGED,  sale  of  goods,  to  repay  amount  owing.  Peters  v. 
Tliornton  298 

See  Pawn,  1. 

POLICE  ACTS.  1.  The  19  Vic,  No.  24,  only  extends  to  proclaimed 
towtis.    Ex  parte  Clarke  146 

POSSESSION  of  goods.    Irring  v.  Frazer  263 

See  Stoppage  in  Transitu,  1. 

PRACTICE.  1.  By  a  bill  of  sale  E.  assigned  to  M.  certain  stock  in 
trade,  subject  to  a  proviso  that  until  default  E.  should  remain 
in  possession.  M.  deposited  this  instrument  with  the  defen- 
dant. M.  having  become  insolvent,  his  official  assignee 
(before  any  default  by  E.)  sued  the  defendant  for  the  con- 
version of  the  bill  of  sale — the  alleged  conversion  being  its  re- 
ceipt and  detention  under  an  agreement  void  under  the  Insol- 
vent Act.  The  plaintiff  having  recovereil  a  veniict  with 
£1100  damages,  the  Court  refused  to  stay  proceeilings  on 
payment  of  the  costs  of  the  action  and  delivery  up  of  the  bill 
of  sale. 

The  defendant  having  applied  for  leave  to  appeal  to  the 
Privy  Council,  Held^  refusing  the  application,  that  the  order 
made  was  interlocutory  within  the  6th  section  of  the  Orders 
in  Council,  and  that  therefore  the  leave  to  appeal  was  subject 
to  the  discretion  of  the  Court.  Ifuiuphery  v.  AlcMnUen  J  29 
as  to  allowing  affidavits  in  reply  on  application  for  pro- 
hibition. Me  parte  Marx  348 
See  Pbohibition,  3. 

PRE-EMPTIVE  LEASE. 

See  Crown  Lands  Acts,  1.    Chinliolm  v.  Macanley       312 

PREFERENCE  by  insolvent  of  one  creditor  to  another,    tiempill  v. 
Vinditi  and  Another  361 

See  Insolvent  Act,  5.    Senqnll  v.  Litgan^  note  (tf)        391 

PRIVITY  OF  CONTRACT. 

See  Contract,  1,    Purcell  v.  Baphael  138 


xviii  SUPBEME  COURT  REPORTS. 

PRIVY  COUNCIL.  1.  This  was  an  appUcation  by  the  plaintiff  for 
leave  to  appeal  against  a  judgment  of  the  Court,  directing 
the  verdict  in  an  action  of  ejectment  to  be  entered  for  the 
defendant.  It  was  an  action  of  ejectment  for  210  acres  by 
the  grantee,  under  a  crown  grant,  against  a  conditional  pur- 
chaser, who  had  improved  the  land  in  dispute ;  it  appeared 
that  the  appellant  had  recently  paid  to  the  Crown  £210  for 
the  land — and  that  he  swore  that  the  land  and  improvements 
were  of  the  value  of  £500 — and  that,  as  he  believed,  the 
respondent  had  at  the  trial  swore  that  the  improvements 
alone  cost  £500.  The  respondent  made  no  affidavit.  The 
Crown  (^Hargravej  J.,  dissentiente)  granted  leave  to  appeal. 
Mate  V.  Nvffent  342 

appeal  to,  against  interlocutory  order.  Hnmph^ry  v. 
MoMullen  129 

See  Practice,  1. 

PROHIBITION.  1.  The  evidence  appearing  by  the  depositions  to 
have  been  before  the  justices,  cannot  be  supplemented  on  the 
proceedings  for  a  prohibition,  for  the  purpose  of  showing 
that  there  is  evidence  sufficient  to  sustain  the  conviction. 
Ex  parte  Tranter  231 

2.  In  an  action  in  a  District  Court,  for  breaking  and  entering 
the  plaintiffs  close,  and  seizing  and  impounding  his  sheep, 
the  defendants  claimed  that  the  land  where  the  seizure  took 
place  was  theirs  by  lease  from  the  Crown  ;  and  the  plaintiff 
maintained  that  the  land  was  part  of  land  leased  to  him  by 
the  Crown  ;  the  fact  being  that  the  dispute  was  as  to  bound- 
aries. The  defendants  at  the  trial  objected  to  the  j  urisdiction, 
on  the  ground  that  title  to  land  was  in  question.  The  Judge 
told  the  jury  that  they  must  not  consider  the  question  of 
title,  but  that  they  might  find  for  the  plaintiff  for  the  amount 
of  pound  fees,  which  it  was  admitted  that  the  defendants  had 
improperly  charged,  and  also  for  damages  for  the  wrong^l 
seizure.  The  jury  having  found  for  the  plaintiff  with  sub- 
stantial damages,  the  Court  granted  a  prohibition.  Ex  part^ 
Farelhj  227 

3.  Under  the  Local  Justices  Acts  there  is  an  appeal  to  the  full 
Court  from  a  decision  of  a  Judge  in  Chambers  discharging  a 
rule  nisi  for  a  prohibition,  344 

Where  the  Crown  is  interested  in  the  penalty,  it  is  not 
necessary  that  the  rule  nUi  for  a  prohibition  under  the  Local 
Justices  Acts  should  in  terms  call  on  the  Attorney  General 
toshow  cause  (Hargrave^  J.disMntiente),  Ex  parte  Marx  344 
granted  to  restrain  proceedings  for  recovery  of  costs  adjudged 
by  District  Court  Judge  without  jurisdiction.  Ex  parte 
Lawnj  183 

See  District  Courts  Act,  L 

gitinted  on  account  of  witness's  defect  in  religious  belief. 
Ex  parte  Boyle  1 47 

right  to  exists,  although  there  is  also  appeal  to  Quarter  Ses- 
sions. Ex  2farte  Marx  345 
for  wrong  construction  of  statute.  Ex  parte  Taylor  407 
PROMISSORY  NOTE.  1.  T.  made  a  promissory  note  with  the 
payee's  name  in  blank.  He  then  procured  B.  and  the  defen- 
dant to  indorse  the  instrument  thus  incomplete  for  his  accom- 
modation, as  co-sureties,  the  defendant  being  the  last  indorser 
of  the  two.  The  plaintiff  having  been  asked  by  T.  to  cash 
the  note,  refused  unless  some  other  name  was  substituted  for 
that  of  B. ;  and  T.  thereupon  took  it  away,  and  brought  it 
back  to  the  plaintiff  with  B.'s  name  struck  out,  and  the  name 
of  S.  added — S.'s  name  following  that  of  the  defendant.  The 
plaintiff  then  discounted  the  note,  filling  in  his  own  name  as 
payee.  The  defendant  did  not  consent  to,  or  know  of,  the 
erasure  of  B.'s  name.  Held,  that  the  defendant  was  liable  to 
the  plaintiff  on  his  indorsement. 
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Semhle,  that  B.  was  still  liable  to  the  defendant  as  co-surety, 

but  not  on  the  instrument.    Soloptvn  v.  Oleadall  257 

2.  Action  bj  payee  against  one  of  the  makers  of  a  joint  and 

seyeral  promissory  note,  payable  on  demand,  and  made  by 

the  defendant  and  one  L. 

First  plea,  that  there  was  no  demands  Held  bad  on 
demurrer. 

Second  plea,  that  the  note  was  made  on  an  agreement 
that  it  should  be  deposited  with  the  plaintiff  as  a  security 
against  any  loss  which  might  arise  in  a  certain  event ;  that 
the  deposit  was  made  on  such  agreement,  and  that  there  had 
been  no  loss  whatever.  Held  bad  on  demurrer,  as  the  agree- 
ment relied  on  varied  the  contract  evidenced  by  the  note. 
Burton  v.  Ainsworth  410 

delivery  or  transfer  of,  void  under  5  Vic,  No.  17,  s.  8,  cannot 
be  payment  under  25  Vic,  No.  8,  ss.  1  and  2.  SempiXl  v. 
Logan  80 

PROPERTY  in  goods  under  contract.    Irving  v.  Frazer  263 

See  Stoppage  in  Transitu,  1. 

QUARTER  SESSIONS,  a  right  of  appeal  does  not  deprive  right  to 
apply  for  prohibition.    Ex  parte  Marx  345 

QUO  WARRANTO. 

See  Municipalities,  3.    i2.  v.  Fitzgerald  223 

See  Municipalities,  2.    II,  v.  Boyd  1  OS 

RATES,  exemption  from,  of  premises  occupietl  by  Government,    Ejf 
jmrte  Taylor  407 

See  Municipalities,  4. 

REASONABLE  OR  PROBABLE  CAUSE. 

See  Threatening  Letter,  1.    Jf.y.  NichoUon  155 

RECAPTION  of  stolen  goods,  plea  of,  is  answer  to  action  of  trespass. 
Cunningham  v.  Yemnans  149 

See  Trespass,  1. 

RELATOR. 

See  Municipalities,  2.    II,  v.  Botjd  198 

RELIGIOUS  BELIEF. 

See  Witness,  1.    Ex  parte  Boyle  147 

REMEDY  for  dividend    against    official   assignee.       Walmiley  v. 
Mackenzie  58 

for  enforcing  order  of  justices  for  payment  of  money  under 
repealeil  statute.    Fogter  v.  Mayes  4 

REPAIR,  what  is  keeping  premises  in.    Busby  v.  Josejth  200 

•     See  Landlord  and  Tenant,  2. 

REPEAL  of  Statute,  how  far  affects  remedy  for  enforcing  order 
under  repealed  Statute.    Foster  v.  Hayes  4 

See  Action,  1. 

RESCUE. 

See  Attachment,  2.    Ex  j^arte  Sidney  134 

See  Impounding  Act,  1.    It.  v.  Colwell  404 

RESIDENT,    meaning    of,    in    District    Courts    Act.      Ex    parte 
MoEvoy  145 

See  District  Courts  Act,  2. 

RETURNING  OFFICER. 

See  Municipalities,  3.    B,  v.  Fitzgerald  223 

SALE  of  goods  pledged,  to  repay  advances.    Peters  v.  Tliomton   298 
&e  Pawn,  1. 

in  ordinary  way  of  business  to  creditors  by  insolvent.  Seinjrill 
V.  Vindin  361 

See  Insolvent  Act,  6. 

SEQUESTRATION. 

See  Insolvent  Act. 

SET  OFF  under  the  37th  section  of  the  Insolvent  Act.    Sempill  v. 
Vindin  and  another  361 

Senijpill  V.  Tlie  Oriental  Bank  68 

§lca  of  judgment  recovered  hy  adjudication  upon.  Peter's  v. 
liornton  298 

See  Pawn,  1. 
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SHARES  IN  COMPANY. 

See  Company,  1.  ,  Lobb  v.  AugtraltuioH  Steam  Karigatioa 
Company  278 

SMALL  DEBTS  ACT.  1.  A  party  having  a  claim  for  unliquidated 
damages,  and  also  for  an  ascertained  debt  against  another, 
may  sue  for  the  two  separately  in  the  Court  of  Petty  Ses- 
sions, without  splitting  or  dividing  his  cause  of  action,  within 
the  meaning  of  the  9th  section  of  the  Small  Debts  Act,  10 
Vic,  No.  10. 

jit  pa/'te  Anderwn  (July  1852)  considered.    Ex  parte 
Moore  244 

SPECIAL  BAILIFF. 

See  Interpleader,  1.    Levy  v.  Hart  142 

SPLITTING  cause  of    action  in   Small   Debts  Court.      Ex  jtart^ 

Moore  244 

STAMP.     1.  An  award  made  in  pursuance  of  an  order  of  reference  at 

a  trial  and  the  verdict  then  taken,  is  liable  to  duty,  at  all 

events  as  an  instrument  under  the  Stamp  Act  of  1865,  and 

cannot  be  used  for  any  purpose  until  stamped ;  and,  therefore, 

where  judgment    had  been  entered  upon  an  unstamped 

award  so  made,  the  Court  set  the  judgment  aside.    Baker  v. 

yixoH  15 

STATUTE,  repeal  of,  how  effects  remedy  for  reforcing  order  under 

repealed  Statute.    Foster  v.  Hayes  4 

STOLEN  GOODS,  plea  of   recaption  of,  in   action   of    trespass. 

Ciinninyham  v.  Veomans  149 

STRIKING  OUT  indorsement  on  promissory  note.      SoUtnons  v. 

Gleadall  257 

STOPPAGE  IN  TRANSITU.    1.   W.,  who  resided  at  Tenterfield, 

an  intermediate  town  between  T.  and  S.,  was  in  the  habit  of 

buying  goods  from  houses  in  S.,  as  agent  for  other  persons, 

and  among  them  for  the  plaintiffs,  in  his  own  name.    He, 

accordingly,  having  on  the  10th  November,  1866,  received  an 

order  from  the  plaintiffs  for  certain  goods,  addressed  a  letter 

to  the  defendants,  requesting  them  to  send  them  by  a  specified 

vessel,  on  his  account,  to  Lawrence  (a  township  on  the  C. 

river,  at  which  the  water  carriage  to  T.  ends),  to  the  care  of 

G.,  with  certain  goods  for  other  persons  ordered  at  the  same 

time.    The  various  parcels  of  goods  were  to  be  marked  with 

certain  initials,  as  indicated  in  the  letter.    The  defendants 

knew  that  other  persons  than  W.  were  the  owners  of  (or  at 

least  interested  in)  the  goods  ;  and  tiiey  knew  that  Lawrence 

was  not  their  final  destination.    On  the  same  day  W.  wrote 

to  G.,  that  he  had  ordered  goods  for  the  plaintiffs  and  others, 

and  to  take  their  instructions  as  to  forwarding  them  to  their 

destinations ;  and  on  the  same  day,  W.  wrote  to  the  plaintiffs 

that  he  had  so  instructed  G.,  and  had  sent  their  order  for  the 

goods  to  Sydney  (not  mentioning  to  what  house)  for  execution. 

On  the  .19th  November  the  goods  were  shipped,  and  the 

defendants  wrote  to  G.,  advising  him  of  such  shipment,  "  as 

per  accompanying  list,  on  account  of  W.,"  aditing,  **  please, 

forward  goods  od,  as  per  instructions  sent  you  by  W."    And, 

on  the  24  th,  the  goods  having  been  landed  at  Lawrence,  G. 

apprised  the  plaintiffs  of  their  arrival,  and  that  they  awaited 

their  orders.    Some  days  before,  plaintiffs  had  given  W.  their 

promissory  note,  dated  the  16th,  for  the  price  of  the  goods, 

with  commission  and  other  charges  added  ;  and,  on  the  25th, 

upon  information  that  W.  had  stopped  payment,  defendants 

seized  the  goods  in  G.'s  hands.'    G.  was  a  wharfinger,  and 

accustomed  to  store  goods  intended  for  the  interior  ;  taking 

instructions  fi'om  the  consignees,  respectively,  as  to  the  place 

and  mode  of  transmission  ;  and  he  loiew,  by  the  marks  on  the 

packages,  who  were  the  owners  ;  but  his  contract  was  with 

W.,  charging  a  fixed  sum  for  storage  and  wharfage  combined. 

The  freight  to  Lawrence  was  paid  by  W.,  and  he  was  debited 

in  the  defendants'  lxK>ks ;  but  a  deduction  was  made  from  the 
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apparent  prices,  in  W/s  favour,  in  every  case  where  the  jroods 
bore  marks  other  than  his  own.  He  gave  the  defendants  bills 
for  the  amount  of  his  purchase,  indiscriminately  ;  and,  on  his 
pai*t,  he  received  similar  instruments  from  the  plaintiffs,  as 
purchasers  from  him,  charjs^ng  them  an  advanced  price  or 
commission,  with  some  additions  for  freight  and  storage. 
Held^  that  the  transit  was  deteimined  at  Lawrence,  and  that 
the  defendants  were,  therefore,  not  entitled  to  stop  the  goods. 
Irving  V.  Frazei*  263 

TAXATION. 

See  Costs,  1.    E^  parte  Logan  11 

See  Costs,  2.     Wil90H  v.  McBean  103 

THREATENING  LETTER.  1.  The  prisoner  was  tried  on  an  in- 
formation charging  him  with  having  sent  a  letter  to  one 
M.,  demanding  money  of  him  with  menaces,  and  without 
reasonable  or  probable  cause.  It  appeared  from  the  letter 
that  the  prisoner  and  M.  had  been  playing  at  some  game 
with  dice  ;  and  that  the  prisoner  having  afterwards  ascer- 
tained, as  he  alleged,  that  the  dice  used  were  loaded,  de- 
manded back  the  money  which  he  had  thereby  lost,  threaten- 
ing a  prosecution  for  fraud,  if  the  demand  was  not  complied 
with.  Held  (Ha  rg  rare^  J.  dissent  ten  te\  that  the  prisoner,  on 
his  trial  for  the  offence  of  sending  that  letter,  was  entitled 
to  show  that  the  demand  itself  was  made  in  good  faith  ;  and 
for  that  purpose  to  prove  that  the  prisoner  had  been  so  de- 
frauded, or  that  at  least  he  had  probable  grounds  for  so 
believing.    R,  v.  NielioUon  155 

TITLE,  what  is  abstract  of,  on  sale  of  realty.  Saddington  v. 
Farmer  192 

See  Abstract,  1. 

to  land  in  question  in  District  Court.  Kp  parte  Farelly  227 
See  Prohibition,  2. 

TOWNS,  the  19  Vic,  No.  24,  only  extends  to  i)roclaimed.  Ex  parte 
ClarJifi  146 

TRANSFER  OF  SHARES  in  company.  Zobh  v.  27uf  Amtralasinn 
Steam  NarigatUm  Ckfmpany  278 

See  Company,  1. 

TRESPASS.  1.  Trespass  for  that  the  defendant  broke  and  entered 
plaintiffs  dwelling  house,  and  with  his  servants  broke  nnd 
pulled  down  the  doors  thereof,  and  remained  therein  for  a 
long  time. 

Plea,  that  certain  horses  of  the  defendant  were  stolen,  and 
that  afterwards  they  were  with  the  plaintiff's  privity  placed 
on  his  land,  wherefore  the  defendant  having  reasonable 
ground  to  believe  that  the  horses  were  there,  made  pursuit 
after  his  said  horses,  and  then  quietly  and  peaceably  entered 
upon  the  premises,  upon  which  the  horses  then  were,  to  view 
the  horses,  and  did  quietly  and  peaceably  enter  and  view  the 
said  horses,  and  carry  them  away.-  Hela,ou  demurrer,  a  good 
plea.     Cunninghavh  v.  Yeoman*  149 

See  LiSAVE  and  License,  1.     Vindin  v.  MunirijmlUy  of 
Wegt  Maitland  215 

See  Prohibition,  2.    Ex  parte  Farellg  227 

TRESPASSER,  ab  initio,  the  omission  by  the  person  impounding 
cattle  to  feed  them,  does  not  make  nim  a.  Wilson  v. 
McBean  103 

TRIAL. 

See  Venire  de  novo,  1.    R,y.  Murphy  24 

UNC  ERT AINTY  of  description  in  award.  Ex  paHe  Rusden  247 
See  Award,  1. 

USING,  illegally,  cattle  without  owner's  consent.  R.  v.  Frew  111 
See  Cattle  Stealing  Act,  1. 

VALUE  APPEALABLE. 

See  Privy  Council,  1.    Mate  v.  Kvgent  342 

VENDOR  AND  PURCHASER. 

See  Abstract,  1.    Saddington  v.  Farmer  192 


xxii  SUPREME  COURT  REPORTS. 

VENIRE  DE  NOVO.  1.  A  trial  of  a  prisoner  for  maider  havingr 
lasted  four  days,  the  officer  in  charge  of  the  jary  permitted 
the  jury,  during  the  adjournments,  to  read,  and  the  jury,  or 
some  of  them,  read  the  newspapers  of  each  day,  which  con- 
tained reports  of  the  said  trial  so  far  as  it  had  gone.  The 
prisoner  having  been  convicted,  the  Ck)urt  directed  the  above 
facts  to  be  entered  on  the  record,  and  a  tenire  de  novo  to  issue. 
IL  V.  Mnrplnj  24 

WAIVER.  1.  Trespass  for  seizing  and  selling  the  plaintiffs  goods. 
Plea  justifying  under  a  bill  of  sale,  by  which  the  goods  were 
assigned  to  the  defendants  as  security  for  the  payment  of  a 
specified  sum  of  money  and  interest,  and  of  all  further  snms 
which  should  be  advanced.  The  plaintiff  to  enjoy  until  de- 
fault. The  defendants  were  authorised  to  enter  immediately, 
and  sell  in  case  of  non-payment  after  demand  in  writing  by 
or  on  behalf  of  the  defendants.  It  appeared  that  there  had 
been  such  a  demand,  but  that  on  the  demand  being  delivered 
to  the  plaintiff  he  denied  owing  anything,  contending  that 
the  defendants  had  received,  or  ought  to  have  received  a 
larger  sum,  the  amount  of  the  sale  of  some  bricks.  Held^ 
that  under  the  circumstances  the  plaintiff  had  waived  his 
right  to  any  time  for  procuring  the  money  by  denying  the 
existence  of  any  debt.    Dtirison  v.  Dig  nam  and  another.  115 

WITNESS.  1.  The  Court  granted  a  prohibition  under  the  Justices* 
Acts  against  a  conviction,  on  the  ground  that  the  principal 
witness  was  not  shown  to  have  a  competent  religions  beliei — 
it  not  appearing  that  the  magistrate  had  adjudicated  that  he 
had  such  belief,  and  the  appellant's  affidavit  stating  that  the 
witness  admitte<l  that  he  did  not  know  the  nature  of  an 
oath,  which  allegation  was  not  contradicted.  Ex  parte 
Bmjle.  '  147 

WORK  AND  LABOUR. 

See  Aoree:ii£KT,  1.     Treen-  v.  Olas9  899 


CASES    IN    EQUITY. 


ABATEMENT  OF  SUIT.  During  the  pendency  before  the  Master, 
of  certain  inquiries  under  a  decree,  one  of  the  plaintiffs — a 
married  woman — died,  and  the  remaining  plaintiff  filed  an 
all^ation  of  abatement,  and  declined  attenalng  further  upon 
the  inquiries  until  the  revival  of  the  suit.  The  Master,  after 
giving  a  fortnight's  time  for  the  puipose  of  making  applica- 
tion to  the  Court,  proceeded  with  the  inquiry  ex  jtarte,  and 
made  his  report  on  the  evidence  before  him. 

The  inquiry  related  to  certain  sums,  alleged  in  the  Bill  to 
have  been  advanced  by  the  present  plaintiff  to  his  deceased 
co-plaintiff,  of  whose  maniage  settlement  the  defendants 
were  trustees. 

On  exceptions  by  the  plaintiff  to  the  report,  on  the  ground 
of  abatement,  and  as  to  the  correctness  of  the  findings.  Held 
that  the  suit,  as  constituted,  had  not  abated  by  the  death  of 
the  co-plaintiff  ;  but  report  referred  back  to  the  Master,  with 
liberty  to  receive  additional  evidence  as  to  the  facts  reported 
upon.    Hellyer  v.  Bruitt  7 

ADVICE  OF  COURT,  under  Act  2r>  Vic,  No.  12.  1.  A  testator 
bequeathed  an  annuity  of  £400  to  his  wife,  charged  upon 
certain  specified  land  and  premises,  with  power  of  entry  and 
distress  in  case  of  non-payment  of  the  saia  annuity  for  thirty 
days  after  the  same  became  due.  The  testator  also  charged 
the  same  property  with  annuities  of  .-£100,  £r)0,  and  £50  to 
three  other  legatees,  but  without  any  power  of  entry  or  dis- 
tress. The  residuary  devise  was  in  the  following  terms : — 
"  And  subject  to  the  sereral annuities  and  annual  sums  cUarged 
therein  (as  aforesaid),  I  give  and  devise  all  the  residue  and  i^ 
mainder  of  my  real  estate  whatsoever,  &c.,  unto  and  to  the 
use  of  my  said  trustees,  their  heirs,  &c.,  upon  trust,  &c."  And 
a  power  was  given  to  the  trustees,  with  the  consent,  &c.,  to 
sell  such  part  of  the  residuary  i-eal  estate  as  would  be  suf- 
ficient 10  provide  for  the  annuities.  The  petitioners  (two  of 
the  trustees)  praying  the  judicial  opinion  and  advice  of  the 
Court  as  to  the  construction  of  the  will  and  administration  of 
the  estate  of  th^  testator. 

Held,  that  the  four  several  annuities  referred  to  were 
chargeable  on  the  whole  of  the  residuary  real  estate,  and  not 
only  on  the  land  and  premises  on  which  they  were  specifically 
charged  by  the  will,  subject  however  to  the  priority  hereafter 
mentioned  in  respect  of  the  annuity  of  £400,  and  the  remedy 
for  securing  the  payment  of  the  same. 

Held  also  that  the  annuity  of  £400  to  the  testator's  widow 
was  payable  in  priority  to  the  other  aimuities. 

Held  also  that  a  sum  of  £170,  then  in  the  hands  of  the 
trustees,  and  which  had  arisen  from  the  rents  of  the  property 
80  specifically  charged,  was  applicable  to  the  payment  of  the 
several  annuities,  according  to  their  priorities. 

Held  also  that  the  said  annuities  were  so  payable,  subject 
to  the  payment,  out  of  the  rents  of  the  property  specifically 
charged,  of  all  repairs  necessary  for  that  property.  Foss* 
Will  and  the  Tnist  Property  Act  of  1862  68 

2.  B.  by  his  will  devised  and  bequeathed  to  his  two  sons  certain 
real  and  personal  property — And  to  one  of  the  said  sons 
certain  other  real  and  pei-sonal  property — to  his  wife  certain 
real  property  for  life,  and  after  her  decease,  or  in  case  of  her 
decease  during  testator's  life  time,  then  to  one  of  his  daughters 
in  fee.  And  as  to  his  remaining  property,  consisting  of 
moneys,  the  testator  bequeathed  the  same  to  his  executors  on 
trust  to  pay  his  debts,  &c.,  and  certain  pecuniary  l^acies  (one 
of  which  was  to  his  wife),  and  to  divide  the  residue  equally 
among  his  children  and  grand-children. 
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By  a  codicil  which  recited  that  his  wife  had  died,  the 
testator  directed  that  his  trustees  shoald  stand  possessed  of 
the  legacy  bequeathed  to  her,  and  also  of  a  certain  house  and 
land  recently  purchased  by  him,  and  of  any  other  real  pro> 
perty  which  he  might  have  acquired  since  the  execution  of 
his  will,  ''as  part  of  the  residue  of  his  real  and  personal 
property,"  upon  trust  to  be  divided  among  his  children  and 
grand-children  living  in  the  colony  after  his  death,  after  pay- 
ment of  his  debts,  kCj  and  of  one  of  the  legacies  given  by  the 
will. 

The  executor  having  i^etitioned  the  Court  for  advice  as  to 
the  administration  of  the  estate, 

Ifeldf  that  there  was  nothing  in  the  will  or  codicil,  ex- 
pressed or  implied,  which  would  give  priority  to  the  specific 
devises  and  ^Kicuniary  bequests  to  the  testator^s  two  sons  and 
daughter,  other  than  the  law  provides  in  such  cases. 

Meld  also  that  the  codicil  specifically  set  apart  the  legacy 
lapsed  by  the  death  of  the  testator's  wife,  and  the  real 
pro])erty  therein  specifically  mentioned,  "and  any  other  real 
property  acquired  since  the  execution  of  the  will ; "  and 
charged  the  same,  if  in  his  possession  at  his  death,  with  pay- 
ment of  his  debts,  &c.,  in  full,  and  then  with  the  legacy 
therein  mentioned ;  and  that  if  such  si^ecific  property  was 
insufficient  to  discharge  the  legacy,  the  executor  should  pay 
such  deficiency  out  of  the  general  residue  mentioned  in  the 
will — such  deficiency  to  abate  proportionately  with  the  other 
legacies  given  by  the  will. 

Held  also  that  the  practical  effect  of  the  words  in  the 
codicil,  *' part  of  the  residue  of  the  testator's  real  and  personal 
property,  was  to  direct  the  executor,  in  the  event  of  there 
being  no  children  or  grand-children  of  the  testator  living  in 
the  colony  at  his  death,  to  carry,  to  the  general  residue  of  the 
will,  the  surplus  of  the  specific  property  mentioned  in  the 
codicil,  after  applying  the  same  as  thereby  directed.  BlewitVs 
Will,  and  the  Trust  Property  Act  of  1862  93 

AMENDMENT  OF  BILL.  BiU  filed  for  recovering  out  of  the 
estate  of  a  testatrix,  certain  sums  which  plaintiff  had  been 
com))eIled  to  pay  upon  a  cash  credit  bond  and  promissory 
note,  on  which  he  had  become  liable  at  her  request,  and  on 
her  assurance  that  he  should  be  involved  in  no  personal 
liability.  After  replication  filed,  and  some  evidence  taken, 
a  document,  under  the  hand  of  the  testatrix,  was  discovered, 
guaranteeing  the  plaintiff  against  such  personal  liability. 
The  plaintiff  was  allowed  to  amend  his  bill  by  inserting  this 
document  upon  payment  of  the  costs  of  the  application* 
Champneyt  v.  Buclian  (3  Drewry  5)  distinguished  from  this 
case.    Swa7i  v.  Thackeray  1 

APPEAL  in  Ecclesiastical  Jurisdiction. 
See  Probate. 

ATTACHMENT  ordered  to  issue  against  a  witness  who  had  refused 
to  appear  before  a  conunissioner  and  give  evidence,  his 
travelling  expenses  having  been  paid.    Mackenzie  y,Dunn  88 

CERTIFICATE. 

See  Master's  Report. 

COMMITTEE  of  person  of  lunatic. 
See  Lunatic. 

CONSTRUCTION  OF  WILL. 
See  Advice  op  Court. 
See  Executor  According  to  the  Tenor. 

COSTS  in  Ecclesiastical  Suit. 
See  Probate 

EXECUTOR  ACCORDING  TO  THE  TENOR.  J.,  by  his  will  made 
in  1 866,  devised  specifically  a  house,  and  also  all  his  real  estate, 
and  bequeathed  all  his  pei*8onal  estate  to  his  wife,  whom  he 
appointed  sole  executrix.  By  a  testamentary  instrument 
executed  in  1868,  the  testator  expressed  his  will  as  follows : 
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*Af  ter  the  payment  of  my  just  debts,  &c.,  I  will  and  bequeath 
all  I  die  possessed  of,  to  D.,  H.,  and  to  my  son  J.,  in  trust  for 
the  benefit,  according  to  the  best  of  their  judgment,  of  my  wife 
and  family/'  D.  and  H.  disclaimed  the  estates,  interests,  and 
'  trusts  of  the  latter  instrument,  to  the  intent  that  the  same 
might  be  vested  in  J.,  who  applied  for  probate,  as  executor 
according  to  the  tenor. 

Application  refused. 

Iietd^  that  the  specific  devise  to  the  widow  was  not  revoked 
by  the  latter  instrument.  If  a  devise  in  a  will  be  dear,  it  is 
incumbent  on  those  who  contend  it  is  not  to  take  effect  by 
reason  of  a  revocation  in  a  codicil,  to  show  that  the  intention 
to  revoke  is  equally  clear  and  free  from  doubt  as  the  original 
intention  to  devise.  Held^  also,  that  the  two  testamentary 
instruments  could  be  read  continuously,  without  rejecting 
any  part  of  either.    JacJuon  v.  Jackson  28 

EXECUTION  OF  DEED.  The  defendant  having  refused  to  execute 
a  settlement  as  directed,  by  the  decree,  an  application  made 
during  the  pendency  of  an  appeal  against  the  decree,  for  the 
Court  to  fix  a  time  and  place  for  him  to  do  so,  was  granted. 
Ilogan  v.  Hog  an  89 

See  TBU8T,  OONSTBUCTIVE,  2. 

LUNATIC.  The  Committee  of  the  person  of  M.  B.,  a  lunatic — 
under  the  circumstances,  discharged  from  her  office,  but  the 
lunatic  allowed  (^Hargrave,  J.,  dissewtieitte)  to  remain  in  her 
custody,  at  the  same  time  the  allowance  for  the  maintenance 
of  the  lunatic  reduced,  and  a  new  committee  of  the  person 
appointed,  with  a  distinct  allowance  for  supervision,  &c. 

Per  Stejfhen^  C.  J.,  and  Faucett,  J.  The  allowance  made  to 
the  committee  of  the  person  of  a  lunatic  for  the  mainten- 
ance and  care  of  the  latter,  is  not  required  to  be  wholly  ex- 
pended for  these  purposes,  nor  is  such  committee  ever 
required  to  account  for  the  actual  expenditure. 

Per  Faucettj  J.  But  though  the  Court  will  not  require  the 
committee  of  the  person  to  account  regularly,  or  produce 
vouchers  for  the  different  items  of  expenditure,  it  will  take 
care  that  the  obligation  of  doing  that  for  which  the  annual 
allowance  is  given,  shall  be  strictly  performed  ;  and,  to  ascer- 
tain this,  an  enquiry  us  to  whether  the  allowance  was 
properly  expended  may  be  necessary ;  but,  in  such  case 
the  account  of  the  expenditure  is  not  taken  with  the  view  of 
making  the  committee  refund,  but  of  determining  whether 
the  comfort  of  the  lunatic  has  been  properly  provided  for. 

Per  Stephen^  C.  J.  The  Committee  of  the  person  of  a 
lunatic  is  entitled  to  retain  a  considerable  portion  of  the 
allowance  for  maintenance  for  his  responsibility  and  care. 

Per  Hargrave^  J.  Committees  of  lunatics  never  have  any 
allowance  made  to  them  for  their  trouble.  Being  in  a 
fiduciary  position  they  are  not  entitled  to  benefit  by  such 
allowances,  except  indirectly — the  allowances  granted  for 
maintenance,  &c.,  in  such  cases,  being  large  aud  liberal. 
Ue  Mackenzie  Btnoman  34 

MAINTENANCE  OF  LUNATIC. 
fc»ee  Lunatic. 

MAKRIAGE  SETTLEMENT. 

See  Specific  Performai^ce. 

MASTER'S  REPORT.  1.  The  Master  having  rejected  certain  evi- 
dence  tendered  before  him  on  a  reference,  the  party  tendering 
the  evidence,  before  any  report  was  made,  moved  to  reverse 
the  Master's  decision.  Motion  refused  with  costs.  Nichvlsvn 
V,  Swan  4 

2.  Application  to  insert  certain  directions  in  an  order  con- 
firming report  refused.    In  re  yapier  25 

3.  When  the  Master  refuses  to  carry  out  a  reference,  there  is 
no  necessity  for  a  certificate  of  his  refusal  before  applying  for 
an  order  directing  him  to  proceed.    HeUyer  v.  Druitt        26 

c— 7 
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MORTGAGE.  E,  A .  Hickey  having  purchased  certain  stations  called 
Jinghi  Jiughi,  from  W,  B,  Twrth,  for  £41,450,  received  from 
Mort  atid  Co.  certain  atlvanccs  to  enable  him  to  pay  for  the 
purchase,  and  gave  Mr.  Tooth  a  first  mortgage,  and  to  Mort 
tind  Co,  A  second  mortgage  on  the  stations,  to  secure  their 
respective  debts.  Hirhey  also  gave  Mort  and  Co.  a  mortgage 
oil  his  estate  of  Osterley,  to  secure  the  advances  made  by 
them. 

Hickey  and  Mo^rt  and  Co.  subsequently  agreed  that  the 
mortgage  on  Osterley  should  be  given  up,  and  that  an  equit- 
able deposit  of  the  deeds  of  Lidney  (another  estate  of  Mr. 
JUckey'^s)  and  a  memorandum  thereof  should  be  substituted 
for  securing  the  moneys  due  under  the  existing  security  on 
Osterley  :  and  that  the  advances  to  be  made  by  Mort  and  Co. 
secured  on  the  Jinghi  Jinghi  and  Jiidney  properties,  should 
not  exceed  £17,500,  and  that  all  accounts  should  be  closed 
between  the  parties  by  a  certain  date.    Afterwards,  on  re- 
ceiving further  advances,  Hickey  executed  a  deed  charging 
Lidney  with  the  payment  of  all  sums  due,  or  to  become  due, 
by  virtue  of  the  mortgage  on  Jinghi  Jinghi,  or  the  subse- 
quent agreement  for  the  substitution  of  the  securities,  or 
that  indenture,  and  covenanting  that  he  would  do  no  act  to 
prejudice  the  security,  and  that  on  default  of  payment  of  his 
debt  to  Mort  and  Co.  at  the  time  fixed,  he  would  convey  to 
them  the  legal  estate'of  Lidney.   Afterwards,  when  Hickey^s 
debt  to  Mort  and  Co.  amounted  to  upwards  of  £28,000.  the 
latter  pressed  him  to  pay,  or  otherwise  execute  to  them  the 
legal  mortgage  over  Lidney — which  latter  he  did.    But  it 
was  subsequently  discovered  that  while  Mort  and  Co.  were 
pi-esKing  for  payment,  Hickey  had  executed  a  legal  mortgage 
of  Lidney  to  Mr.  WentwoHh  for  £10,000.    This  mortgage 
was  prior  to  that  of  MoH  and  Co.^  both  in  date  and  registra- 
tion ;  and  Mort  aiid  Co.  charged  that  it  was  executed  in  fraud 
of  their  rights,  and  with  notice  of  them.      Wentim^rth.  subse- 
quently assigned  his  moitgage  to  the  defendant  Wright^  and 
Hickey  sequestrated  his  estate.    The  principal  object  of  the 
suit  was  to  determine  the  piiority  of  the  mortgages,  and  the 
properties  subject  to  them. 

Heldy  upon  the  construction  of  the  various  deeds  and  the 
transactions  referred  to,  Ist,  that  Mort  and  Co.  were  entitled 
to  priority  against  Wright^  but  that  such  priority  must  be 
limited  to  £17,500  :  and  2nd,  that  that  amount  must  firet  be 
taken  out  of  the  Jinghi  Jinghi  property,  and  the  residue 
only  redeemed  by  Wright,     Moi't  v.  Wright  73 

NOTICE. 

See  Tkust,  Constructive,  2. 

PRACTICE.     1.  In  Equity. 

See  Abatement  of  Suit. 
See  Amendment  of  Bill. 
See  Attachment. 
See  Execution  of  Deed. 
See  Masteb^s  Report,  1,  2,  3. 
See  Receiver. 
See  Solicitor. 
2.  In  ecclesiastical  jurisdiction. 
See  Appeal. 

PRIORITY  OF  MORTGAGE. 
See  Moktoage. 

PROBATE.  1.  The  Ecclesiastical  Court  is  compellable  by  mandamus 
from  the  temporal  Court  to  grant  probate  to  every  executor 
named  in  a  wMU,  if  he  desires  probate,  and  this  without 
reference  to  his  conduct  either  during  the  testator's  life  or 

since.    Two  of  the  executors  named  in  the  will  of  M. 

obtained  probate  thereof ,  with  leave  reserved  to  the  testator's 
widow  to  come  in  and  j)rove  as  executrix. 
Nine  years  afterwards,  the  widow  having  applied  for  pro- 
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bate,  the  application  was  granted  ;  bat  as  it  appeared  that 
her  co-executors  had  already  fully  and  hiynajide  administered 
the  estate,  and  that  she  had  committed  a  breach  of  trust 
and  devastavit  of  the  testator's  assets,  the  Court  oi'dered  her 
to  pay  all  the  costs  of  suit,  wherein  her  co-exeeutors  as  de- 
fendants resisted  her  claim. 

Semble^  That  under  such  circumstances  au  injunction  would 
be  granted  inequity  to  restrain  the  applicant  from  receiving 
any  of  the  assets,  if  such  there  were,  within  the  jurisdiction 
of  the  Court.    Mtmh  v.  Patten  18 

2.  Bat  this  decree  reversed  on  ap()eal  as  to  the  costs,  and  no 
costs  of  suit,  or  of  the  appeal,  given  on  either  side. 

An  appeal  from  a  decree  of  the  ecclesiastical  Judge  will  not 
be  heard,  unless  the  decree  has  been  drawn  up.  Marsh  v. 
Patten  yu 

8.  See  Executor  according  to  the  tenor. 

Receiver,  part  of  the  outstanding  personal  estate  of  an  intestate 
cousisted  of  bank  shares  of  great  value,  registered  in  his  own 
name.  In  a  suit  for  the  administration  of  his  estate  a  decree 
was  made  directing  the  appointmentof  a  receiver,  who  should, 
inter  alia^  get  in  the  outstanding  personalty.  As  it  appeared 
that  great  difficulty  would  be  experienced  in  finding  sureties 
to  enter  into  the  receiver's  recognissance,  by  reason  of  the 
great  value  of  the  personalty  with  which  he  would  have  to 
deal  as  outstanding,  the  administratrix  was  authorised  to  get 
such  shares  transferred  into  her  own  name,  and  ordered  to 
transfer  them,  together  witli  others  then  registered  in  her 
own  name,  into  the  name  of  the  Master  in  equity ;  the 
receiwr  to  give  security  and  ba  accountable,  in  respect  of 
such  shares,  only  for  what  he  should  receive  of  the  dividends. 
But  the  ortler  was  made  without  prejudice  to  any  question 
that  might  arise  thereafter  as  to  the  propriety  of  realizing  the 
shares.     Malcolm  v.  Harritt  66 

SOLICITOR.  On  the  decease  of  the  defendants'  solicitor,  plaintiff 
moved  for  an  oitler  to  compel  them  to  appoint  anothei*,  or 
that  process  might  be  served  on  them  personally.  Tlie 
motion  was  ordered  to  stand  over  to  a  certain  date — defen- 
dants to  be  served  personally  with  notice.  On  the  motion 
coming  on,  it  appeared  that  the  defendants  had  in  the  mean 
time  appointed  a  solicitor,  the  Court  ordered  the  costs  of  the 
motion  to  be  costs  in  the  cause  to  all  parties.  NlcfwUan  v. 
Suoan  24 

SPECIFIC  PERFORMANCE,  Thedefendaut  having  applietl  to  the 
father  of  the  plaintiff,  then  an  infant,  for  his  consent  to  their 
marriage,  voluntarily  offered  to  settle  on  the  plaintiff  certain 
s)jecified  lands  and  premises.  A  draft  settlement  was  pre- 
pared by  the  defendant's  solicitor,  and  a  correspondence 
relative  to  the  subject  took  place  between  him  and  the  plain- 
tiff's solicitor,  by  whom  the  draft  settlement  was  at  last 
approved.  The  plaintiff's  father  having  occasion  to  leave  the 
cou>ny  for  a  time,  it  was  understood  that  the  marriage  should 
not  take  place  till  after  his  return.  In  the  meantime  the 
draft  settlement  remained  in  the  hands  of  the  plaintiff's 
solicitor.  During  the  absence  from  the  colony  of  plaintiff's 
father,  and  without  his  consent  or  the  knowledge  of  the  trus- 
tees of  the  proposed  settlement,  the  defendant  intermarried 
with  the  plaintiff,  but  without  executing  the  settlement,  and 
he  afterwards  refused  to  do  so.  The  defendant  pleaded  the 
Statute  of  Frauds. 

Held^  that  the  marriage  of  the  defendant  with  the  plaintiff, 
during  her  father's  absence,  after  the  draft  settlement 
was  ^rfected,  and  after  his  promise  not  to  marry  till  her 
father's  return — the  concealment  of  the  marriage  from  the 
trustees,  and  the  conduct  of  the  defendant  generally,  would 
be  a  fraud  upon  the  plaintiff,  and  that  the  plaintiff  was 
entitled  to  have  the  settlement  executed. 


xxviii  SUPREME  COURT  REPORTS. 

The  Statute  of  Frauds  is  never  allowed  to  be  made  the 
'<  means  of  fraud.     Hogan  v.  Hog  an  81 

STATUTE  OF  FRAUDS. 

"  ■•  '       See  Spkcipic  Pebformance. 

1tBU8T,  CONSTRUCTIVE.  1.  The  wife  of  the  defendant  had  pur- 
chased  certain  crown  land  in  the  name  of  her  daughter,  one 
of  the  plaintiffs,  to  whom  a  grant  of  the  same  was  after- 
wards issued.  The  daughter  subsequently  transferred  the 
land  in  fee  to  the  defendant,  her  step&ther.  After  the 
daughter's  marriage,  she  and  her  husband  filed  a  bill  praying 
that  the  defendant  might  be  declared  a  trustee  for  them  of 
tlie  land,  and  be  ordered  to  re-transfer  it,  or  to  pay  to  them 
the  consideration  mentioned  in  the  transfer.  Under  the 
circumstances  of  the  case  bill  dismissed  with  costs — it  noi 
appearing  that  the  purchase  had  been  made  with  the 
daughter's  money,  or  was  intended  as  an  advancement  fur 
her.    Kerry,  Dickiftson  12* 

2.  The  plaintiff,  in  1863,  purchased  two  allotments  of  land  at 
Molong  from  one  W.  B.,  who  thereupon  handed  over  to  him 
the  tiUe  deeds  relating  to  the  property,  together  with  a 
memorandum  duly  signed  by  the  said  W.  B.,  and  which 
contained  {inter  alia)  an  agreement  to  execute  to  the  plaintiff 
a  transfer  as  s(x>n  as  the  same  should  be  prepared.  The 
plaintiff  entered  into  )X)6session,  but  no  wmveyance  of  the 
land  was  executed  to  him  by  W.  B.  In  1866  the  land  was 
sold  by  the  Registrar  of  the  District  Court  to  satisfy  a 
judgment  obtained  against  W.  B.  by  the  defendant,  and  the 
Registrar  executed  a  conveyance  of  the  land  to  the  defendant, 
which  conveyance  was  duly  registered.  Subsequently  W.  B. 
executed  to  the  plaintiff  a  conveyance  of  the  land,  which 
conveyance  was  registered  about  a  month  after  the  regirtra- 
tion  of  the  conveyance  to  the  defendant.  The  defendant 
having  brought  an  action  of  ejectment  against  the  plaintiff, 
this  suit  was  instituted  ;  and,  it  appearing  by  the  evidence 
that  the  defendant,  previous  to  the  sale  by  the  Registrar  had, 
through  conversation  with  W.  B.,  and  others,  sufficient  notice 
of  the  claim  of  the  plaintiff  to  have  put  him  on  such  enquiiy 
as  would  result  in  a  knowledge  of  the  plaintiff's  title,  an  in- 
junction was  granted  to  restrain  the  defendant  from  prose- 
cuting the  action  of  ejectment,  and  he  was  declared  a  trustee 
of  the  legal  estate  for  the  plaintiff,  and  directed  to  execute  a 
proper  conveyance  to  him  of  the  property,  and  hand  over  to 
him  the  deed  execntetl  by  the  R^istrar.  Martvl  v. 
McXetin  62 

VESTING  ORDER.  One  of  two  trustees  of  a  marriage  settlement 
having  left  the  jurisdiction  after  the  sale  of  certain  lanilb 
(part  of  the  tnist  proiKjrty)  which  they  held  as  mortgagees, 
but  before  the  completion  of  the  conveyances  and  re<^pt  of 
the  purchase  money,  the  Court,  on  the  petition  of  the  con- 
tinuing tiTisteo,  and  under  the  10th  section  of  the  Trustees* 
Act  of  1 852,  made  an  oixier  vesting  the  lands  in  the  petitioner, 
jointly  with  another  person,  for  the  purpose  of  completing 
the  sale  of  the  said  lands,  and  conveying  them  to  the  pur- 
chasers.    Thronhjfs  Settlement  and  Trustee  Act  of  1852     lu 

WITNESS. 

See  Attachment. 

WILL. 

Sec  Advice  of  Coukt. 

See  Executor  According  to  the  Temob. 
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